1030 


ROYAL  COMMISSION  ON  COMMON  LAND 


There  have  been  so  many  cases  recently 
about  this  subject  that  it  really  is  impos- 
sible to  say  what  the  law  is. 

4807.  Was  there  not  a case  in  1954? 

Yes.  The  whole  business  started  with 

Cooke  V.  Midland  Great  Western  Rail- 
way of  Ireland,  1909,  A.C.  229,  which 
concerned  children  who  used  to  play  on 
a turntable:  as  the  railway  company 
knew  the  children  played  there  and  knew 
the  turntable  was  dangerous  they  were 
held  responsible  for  an  accident  which 
occurred.  But  it  has  been  explained  away 
recently  as  being  a very  special  case. 

4808.  Has  the  Irish  court’s  decision 

virtually  been  reversed? Yes. 

4809.  Professor  Stamp:  If  a child 

trips  over  a molehill  is  there  a right  of 

action? If  1 were  pleading  in  such  a 

case  1 should  allege  that  the  molehill  was 
dangerous  to  the  child  and  that  the 
owner  knew  of  the  molehill  and  of  the 
danger,  but  how  far  one  could  convince 
judge  and  jury  1 do  not  know.  If,  for 
instance,  a .tree  was  cut  down  and  left 
lying  about,  and  a child  tripped  over  it, 
it  might  be  a different  decision.  The 
whole  of  this  part  of  the  law  .is  in  a 
state  of  great  uncertainty  for  an  owner 
who  decides  to  allow  access  to  his  land. 

4810.  You  specifically  put  molehills  in 
paragraph  F (v)  of  your  memorandum. 
But  can  an  owner  be  held  responsible 

for  their  existence? ^He  can,  as  far  as 

the  pleadings  are  concerned.!  One  ought 
not  to  expose  him  to  any  risk  of  action. 
One  very  strong  authority  is  a case  con- 
cerning broken  glass  in  a pond.  One  of 
the  London  boroughs  kept  a paddling 
pool  for  children  and  a child  cut  its  foot 
on  the  broken  glass  left  in  it.  No  one 
knew  how  it  had  got  there  but  the  local 
authority  was  held  liable:  they  ought  to 
have  taken  steps  to  remove  it  or  see  that 
it  was  not  there. 

4811.  Sir  George  Pepler:  On  the  other 
hand  is  one  entitled  to  put  up  swings  for 

children  on  a village  green? 1 should 

have  thought  not,  since  they  are  per- 
manent fixtures. 

4812.  Have  there  not  been  cases 
recently  where  the  local  authority  have 
not  been  held  liable  for  a child  involved 

in  an  accident  on  a swing? They  are 

all  right  as  long  a.s  they  take  reasonable 
care. 

4813.  Chairman:  Would  the  position 

be  that  on  a village  green  it  would  be 
an  unlawful  structure? Yes. 


4814.  Professor  Alun  Roberts:  Is  not 

one  menace  the  artificial  ponds  used  up 
to  100  years  ago  for  the  retling  of  Hiix 
and  hemp?  They  are  now  very  danger- 
ous to  children  who  play  in  them. 

Yes,  and  another  source  cf  risk  is  poi- 
sonous plants.  It  seems  that  a man  who 
throws  his  land  open  to  the  public  Is 
held  responsible  should  a child  eat  hem- 
lock. But  one  cannot  keep  a check  on 
all  the  weeds. 

4815.  Is  not  that  danger  very  much 
augmented  by  the  neglect  of  commons 

and  the  growth  of  weeds  on  them? 

Yes. 

4816.  Chairman:  Did  you  in  this  con- 
nection look  at  Section  66  of  the  1949 
Act?  It  does  not  seem  to  go  very  far. 
It  says  in  subsection  (2):  — 

‘The  operation  of  subsection  (1)  of 
section  sixty  of  this  Act  in  relation 
to  any  land  shall  not  increase  the 
liability,  under  any  enactment  not  con- 
tained in  this  Act  or  under  any  rule  of 
law,  of  a person  interested  in  that  land 
or  adjoining  land  in  respect  of  the 
state  thereof  or  of  things  done  or 
omitted  thereon.’ 

That  refers  to  increases  in  liability, 

not  to  the  original  liability.  The  original 
liability  would  continue.  Take  a gro.ss 
case  ; if  a landowner  were  to  open  some 
of  his  land  to  the  village,  saying:  ‘ I 
should  be  delighted  if  the  villager.s  would 
come  and  play  on  my  field  ’,  and  there 
were  an  unfenced  quarry  on  it  he  might 
be  held  liable  if  an  accident  occurred 
on  the  plea  that  he  had  issued  an  invita- 
tion to  play  in  a dangerous  place. 

4817.  I have  no  points  on  sub-para- 
graph G.  I think  your  amendments  are 

very  interesting  and  useful. We 

thought  we  ought  to  go  into  detail  on 
this  subject  because  all  these  rules  are 
important. 

4818.  Sir  George  Pepler:  In  the  sub- 
paragraph  you  include  the  prohibition  of 
‘.  . . the  digging  of  any  pit  or  hole 
. . .’.  Would  that  apply  to  the  exercise 

of  gravel  digging  rights? This  would 

apply  only  to  people  not  having  the  right 
as  owners  or  commoners  to  dig  a hole 
for  gravel. 

4819.  Professor  Stamp:  What  is  meant 

by:  ‘Include  prohibitions  of  any  camp 
or  tent  . . .’?  Is  it  intended  to  prohibit 
camping  completely? Yes.  These  sug- 

gestions really  amount  to  a revision  of 
the  Schedule  in  the  light  of  later  develop- 
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Memorandum  of  Evidence  Submitted  by  the 
Royal  Society  for  the  Prevention  of  Cruelty  to  Animals 

ANIMALS  ON  COMMON  LANDS 

The  Royal  Society  for  the  Prevention  of  Cruelty  to  Animals  is  of  the  opinion  that  the 
main  problems  afiecting  animals  kept  on  eommon  lands  may  be  cltussilled  as  under;— 

1 . Over-stocking.  More  animals  are  sometimes  put  on  common  lands  than  the  land 
itself  can  really  support.  This  is  due  to  individuals  exceeding  the  normal  rights  of  grazing 
and  to  unauthorized  persons  using  common  land  because  of  the  absence  of  ell'eetivc 
control  in  many  areas.  Other  factors  arc  the  oncroachment  of  bracken  and  the 
impoverishment  of  the  land. 

2.  Winter  feeding.  Only  too  often,  this  is  haphazard  and  unsatisfactory.  In  the  ex- 
perience of  the  .Society’s  inspeotors,  there  are  many  animal  owners,  using  common  land, 
who  prefer  to  accept  the  risk  of  a high  casualty  rate  rather  than  to  meet  their  rcspoiisi- 
bilities.  The  Society  itself  has  done  much  to  provide  and  distribute  food  supplies  during 
exceptionally  hard  weather  but  it  is  fundamentally  wrong  that  a charitable  organization 
should  be  compelled,  in  this  way,  to  take  over  the  responsibilities  of  individual  owners. 

3 . Idciitiflcation.  Identification  and  marking  of  animals  turned  out  on  common  land 
is  often  liaphazard  and  diverse,  making  it  easier  for  the  unauthorized  person  to  graze  his 
animals,  to  the  detriment  of  others.  In  cases  of  accident,  neglect,  and  straying,  it  is 
difficult — and  sometimes  quite  impossible— to  trace  those  concerned. 

Recently,  the  Society  instructed  all  its  Inspectors  to  submit  detailed  reports  about 
animals  on  common  lands.  Below  is  a summary  of  the  conditions;— 

A.  Wales 

Grazing  varies  considerably  from  excellent  to  very  poor,  even  in  the  summer  months. 
During  winter,  supplementary  feeding  is  usually  essential  and  many  farmers  bring 
down  their  stock  to  lower  lying  land  where  conditions  are  easier  and  where  supplemen- 
tary feeding  can  be  more  readily  provided.  The  Society's  Inspectors  report,  however, 
a ‘ hard  core  ’ of  owners  who,  either  from  sheer  neglect  or  bad  husbandry,  fail  to  do 
32902  A 2 
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this,  with  the  result  that  suffering  is  caused  to  th^-.?^^itnals.  The  greater  proportion  of 
the  animals  in  this  area  are  sheep  which  have  been  bred;itp  stand  up  to  hard  conditions. 
Perhaps  because  of  this,  some  farmers  are  inclined  to  ^Ifew  their  sheep  to  fend  for 
themselves,  and  it  is  reported  that  in  certain  districts  farmers , dm  prepared  to  accept 
losses  of  5 per  cent,  of  their  total  flock.  It  is  true  that  most  mouhtain  sheep  will  not  eat 
food  other  than  the  grass  growing  in  the  district  they  inhabit,  eyen  when  they  are 
exceedingly  hungry,  but  when  buried  in  snow  they  should  not  be  left  to  fend  for  them- 
selves because  it  has  been  proved  that  casualties  are  much  higher  if  no  steps  are  taken 
to  dig  them  out. 

Identification  of  sheep  is  generally  good  and,  more  often  than  not,  it  is  possible  to 
trace  owners  in  the  case  of  accidents  or  straying. 

Over-stocking  does  not  occur  generally  but  when  it  does  it  is  bad  and,  in  most  cases* 
can  be  directly  linked  with  the  quality  of  the  pasturage. 

Almost  thi'oughout  the  whole  area,  the  only  shelter  which  is  available  to  these  animals 
is  that  which  is  provided  nattirally,  although  in  the  Breconshire  district  ‘ dug-outs  ’ have 
been  constructed. 

Ponies  fare  worse  than  sheep.  The  Society’s  Inspector  stationed  in  the  Bangor 
district  reports  that  ponies  there  are  neither  fed  nor  sheltered  during  the  winter  months 
and  deaths  result  from  sheer  starvation.  Owners,  for  the  most  part,  cannot  be  brought 
to  book  as  there  is  no  system  of  identification  for  these  animals,  although,  where 
ownership  has  been  established,  the  Society  has  successfully  prosecuted.  In  the  Merthyr 
Tydfil  area,  ponies  make  their  way  into  village  streets  and  subsist  on  scraps  provided  by 
the  villagers.  In  Breconshire,  ponies  left  on  the  hills  in  winter  are  fed  by  the  Society’s 
Inspector  during  very  hard  weather. 

Accidents  occur  over  a widespread  area,  mainly  in  the  more  mountainous  regions,  in 
areas  through  which  roads  pass,  and  in  those  frequented  by  tourists,  where  broken 
bottles  and  discarded  tins  cause  much  damage.  In  nearly  every  case,  responsibility  for 
dealing  with  the  casualties  devolves  on  the  Society’s  Inspectors  and  on  the  Police. 

Supervision  of  animals  throughout  practically  the  whole  of  this  large  area  is  left  to 
individual  owners;  there  appears  to  be  little  in  the  way  of  organized  or  collective 
supervision,  although  in  one  or  two  districts  patrol  shepherds  have  been  appointed. 

B.  Northern  and  North  Western  England 

As  in  Wales,  the  greater  part  of  the  animal  population  on  the  fells  consists  of  sheep, 
although  there  are  still  a fair  number  of  ponies  in  these  districts. 

Grazing  is  generally  of  fair  quality  for  sheep  in  fell  districts  but  this  is  certainly  not 
true  of  the  moorlands  where  it  is  decidedly  poorer.  Water  supplies,  with  minor  excep- 
tions, are  good.  Sheep  pastured  on  this  land  are  hardy  and  bred  specially  for  the 
conditions  prevailing.  In  many  districts  they  are  ‘ tied  ’ to  the  land  and  remain  there 
whatever  changes  may  occur  in  the  ownership  of  individual  farms. 

In  the  fell  districts  of  Westmorland,  the  general  practice  during  the  winter  is  to  lemove 
sheep  to  the  lowlands,  where  supplementary  feeding  is  provided  by  the  individual 
owners.  In  spite  of  these  efforts,  many  sheep  perish  on  the  fells,  particularly  in  snow 
drifts  during  the  worst  winter  weather. 

In  moor  and  hill  districts  of  Yorkshire  and  Shi-opshire,  much  the  same  procedure  is 
followed,  except  for  a greater  tendency  to  winter  out  altogether  in  the  lower  lying  areas. 
In  every  case,  supplementary  feeding  in  winter  is  left  to  the  individual  owners.  Without 
exception,  the  Society’s  Inspectors  report  these  areas  to  be  over-stocked,  although  it 
must  be  added  that  such  over-stocking  is  localised  to  some  extent  and  arises  mainly 
from  an  entire  lack  of  restriction  on  the  number  of  animals  which  may  be  turned  out 
in  any  given  locality.  Linked  with  this  problem  is  the  reluctance  of  individuals  to 
improve  land  by  drainage,  etc.  It  is  notewortliy  that  there  has  been  a certain  improvement 
since  the  reduction  in  Government  subsidies — a tendency  noted  during  the  Society’s 
research  into  conditions  on  Dartmoor  some  two  years  ago. 

Identification  is  generally  good.  Straying  does  occur  but  without  producing  any  large 
proportion  of  accidents,  mainly  owing  to  the  vastness  of  the  tracts  of  land  involved. 
This  proportion  is  somewhat  higher  in  the  moorland  districts  of  Yorkshire.  In  Westmor- 
land, increasing  use  is  being  made  of  cattle  grids  to  assist  in  this  problem.  Shelter  is 
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natural  throughout  the  area,  but  in  the  fell  districts  consideration  is  being  given  to  the 
planting  of  ‘ shelter  belts  ’ of  trees,  the  main  obstacle  being  the  difficulty  oi  deciding 
who  is  to  be  responsible  for  such  work. 

Supervision  is  almost  invariably  the  responsibility  of  individual  owners.  Commoners 
Committees  and  Associations  do  exist  in  various  parts  of  these  areas,  but  m no  case 
do  these  appear  to  be  in  effective  control  of  the  situation. 


C.  Dartmoor  _ . . . 

Some  two  years  ago,  the  Society  reviewed  the  whole  sitiiation  as 
The  greater  number  of  animals  on  the  Moor  are  sheep  but  there  are  also  large  numbers 
of  cattle  and  ponies.  Grazing  varies  in  quality;  water  supplies  are  geneially  adequate. 

Winter  conditions  on  Dartmoor  have  caused  the  Society  much  c°“ern  a?.  ™hl 
recent  years,  few  owners  would  accept  responsibility  for 

preferring  to  accept  large  numbers  of  casualties  as  a normal  course.  For  many  years  past 
Sie  Society  has  had  to  intervene  and  provide  and  distribute 

it  has  been  discovered  later  that,  in  some  cases,  firfmers  have  had  supplies  wi  h n easy 
reach  of  their  animals  but  would  not  spend  time  and  labour  to 

last  two  years,  the  Dartmoor  Commoners  Association  had  been  se^p  and  this  bod^^ 
is  making  a determined  effort  to  solve  this  and  other  problems. 
operated  with  the  Association  and  its  Inspectors  have  conferred  with  the  Association  s 
officials  from  time  to  time.  i j j • 

In  general,  the  Society’s  Inspectors  report  the  Moor  as  not  being 
the  summer  months,  but  this  does  occur  in  localised  areas  and  is  ^ ^ 

farmers  turning  out  more  animals  than  their  rights  permit.  In  ® 

that  the  Moor  is  carrying  a far  greater  number  of  animals  than  it  can  leasonably 
support.  A major  factor  is  the  encroachment  of  bracken. 

The  only  shelter  on  the  Moor  is  that  provided  naturally  and,  in  many  of  the  bleaker 
parts,  this  is  very  sparse. 

Identification  of  sheep  is  generally  good.  Cattle  and  P°"J“ 
branded,  or  both.  Procedure  and  registration  are 
hazard.  It  is  understood  that  the  D^^rtmoor  Commoners  Assoc^ 
scheme  to  regularize  procedures  and  to  centralize  registration  Stray^^^^^^ 
both  from  one  common  to  another  and  into  towns 
little  notice  or  action.  Accidents  are  numerous,  mainly  i'>''p1''‘P8  sneeP  “ 
the  arterial  roads  which  pass  through  the  Moor.  In  an 

rate,  the  Devon  County  Council  recently  made  it  a punishable  offence  to  teed  animats, 
particularly  ponies,  by  the  roadside. 


^Tbi'riuer  supports  an  animal  population  of  ponies,  cattle,  donkeys  and,  in  some 
parts,  pigs.  . . j + 

Generally,  there  is  no  over-stocking  and  both  shelter  and  water  facilities  are  adequate. 

Feeding  in  winter  does  not  present  so  great  a problem  “ 
mentioned.  A fair  proportion  of  the  animals  are  W'f  ° 

^•iii  i,.  hut  ihi-  nnnv  nomilat  on  n the  main  has  to  rely  on  hand  leediiig,  wnioii  ucvuivca 
oA^uauCerrin  Hard  weather,  the  Society  has  had  to  provide  and 

distribute  fodder. 

IdontUication  is  usual  ly  by  branding  and  the  system  appears  to  be  adequate 
The  great  problem  of  the  New  Forest  is  the  high  accident  .JI, 

anhnalsSiaving  been  killed  or  injured  on  the  roads  of  the  Forest  during 
int'il  (111  were  involved  in  accidents  at  night.  Senior  olllcials  of  the  j 

conferred  with  the  New  Forest  mi”tte  imposition  of  a 

TpS  “r  woi^d  prove  PJoh^Hwe  and, 

Ke  dangS  and  requesting  them  not  to  feed  the  ponies  by  the  roadside. 

Supervision  is  good  and  four  Agisters  are  appointed  to  give  an  over-ridmg  con  . 
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£.  Bodmin  Moor 

In  this  area,  steps  are  being  taken  to  treat  the  land  in  order  to  improve  the  quality  of 
grazing. 

Shelter  is  entirely  natural.  Water  supplies  are  usually  ample,  and  there  appears  to 
be  little  over-stocking. 

Winter  feeding  is  the  responsibility  of  individual  owners  but  the  Society  has  often 
had  to  provide  and  distribute  food  during  hard  weather. 

Supervision  is  a matter  for  individual  owners;  there  is  no  overall  control,  although  a 
Commoners  Association  does  exist. 

Accidents  are  comparatively  numerous  and  occur  mostly  on  the  A.30  road  running 
through  the  Moor.  From  1947  to  1955,  270  accidents  occurred,  involving  animals,  and 
during  the  past  five  years  the  Society’s  local  Inspector  has  had  to  humanely  destroy  more 
than  60  seriously  injuren  animals,  mainly  cattle. 


F.  Forest  of  Dean,  Gloucestershire 

Over-stocking  is  nominally  non-existent  but  the  quality  of  the  pasturage  is  so  poor 
that  the  present  population  of  some  10,000  animals,  mainly  sheep,  does,  in  effect, 
amount  to  over-stocking. 

Shelter  is  entirely  natural,  and  is  adequate.  Water  supplies  are  good. 

Supervision  generally  is  very  poor  and  identification  is  entirely  inadequate.  A very 
large  number  of  persons  possess  common  rights,  many  of  them  owning  only  a few 
animals,  with  the  result  that  the  welfare  of  any  individual  animal  can  seldom  be  placed 
squarely  on  any  one  individual  owner.  The  Inspector  reports  that,  in  many  cases,  where 
an  animal  requires  his  attention,  he  is  met  with  a blank  denial  of  ownership. 

Winter  feeding  is  supplementary  and  is  carried  out  by  individual  owners. 

Accidents  are  almost  a daily  occurrence,  mainly  on  the  roads  passing  through  the 
Forest. 

At  the  present  time,  Foot  and  Mouth  Disease  is  prevalent  in  the  Forest:  it  is  perhaps 
indicative  of  the  lack  of  control  here  that,  to  date,  46  individual  outbreaks  of  this 
disease  have  been  reported. 


G.  Ashdown  Forest,  Sussex 

Pasturage  is  extremely  good,  and  water  supplies  adequate. 

Over-stocking  does  not  exist,  as  the  animal  population  is  small. 

Winter  feeding' is  an  individual  responsibility  and  there  is  a Bye-law  in  existence 
which  requires  all  owners  to  remove  their  animals  to  inside  quarters  during  bad  weather. 

Forest^Rang^  js  carried  out  by  the  owners  and  by  a specially  appointed 

Identification  is  by  paint  mark  and  appears  to  be  adequate. 

Straying  occurs  to  a certain  extent  but  it  is  notable  that  cattle  here  are  ‘ belied 

AMidents  do  occin  but  not  to  the  extent  obtaining  in  other  comparable  areas — 
possibly  because  of  the  lower  population  figures. 

H.  Epping  Forest 

Grazing  here  is  of  good  quality  and  water  supplies  are  adequate. 

Shelter  is  provided  by  the  4,000  acres  of  forest. 

The  oidy  animals  turned  out  are  cattle  and  these  are  under  the  supervision  of 
mdividual  owners,  who  are  also  responsible  for  supplementary  feeding  in  winter.  The 
Society  s local  Inspector  gives  an  overall  supervision  and  he  reports  no  undue  difflcul- 

Identification  IS  by  branding  and  is  controlled  by  bye-laws,  with  the  result  that  It  is 
invariably  possible  to  trace  ownership.  “ 

Straying  is  rare  and  accidents  are  not  numerous. 

Generally,  there  is  no  great  problem  in  this  area  but  this  may  well  be  due  to  a 
controlled  animal  population.  ° ^ 
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I.  Exmoor 

Much  of  this  land  is  enclosed  and  it  is  estimated  that  not  more  than  6,000  acres  are 
grazed  as  common  land. 

Pasture  varies  considerably  but  is  in  the  main  good.  Water  supplies  are  satisfactory. 

Supplementary  winter  feeding  is  the  respoiwibility  of  individual  owners  and  no 
difficulties  are  reported  by  the  Society’s  Inspector  in  this  connection. 

Identification  is  mainly  by  branding  and,  in  general,  there  has  been  no  difficulty  in 
tracing  owners  where  necessary. 

Accidents  appear  to  bo  less  prevalent  here  than  in  other  comparable  a.reas;  those  to 
which  the  Society’s  Inspector  has  been  called  mainly  involved  ponies  iiyured  by 
becoming  trapped  in  cattle  grids. 

Representations  on  this  matter  have  been  made  to  local  authorities,  but  with  no 
noticeable  effect. 

Supervision  is  under  the  control  of  the  individual  owner,  and  the  standard  appears 
to  be  higher  than  usual.  It  is  noteworthy  that  organized  bracken  burning  is  carried  out 
in  this  area— one  of  the  few  where  it  has  been  noted. 

It  should  be  also  stressed  that  Levancy  and  Couchancy  is  enforced  on  one  of  the 
largest  individual  commons  in  this  area — the  2,000  acre  Withypool  Common. 


J.  Common  Lands  of  less  than  1,000  acres  in  extent. 

The  whole  position  with  regard  to  common  lands  of  less  than  1,000  acres  in  extent  is 
complex  in  the  extreme  and  the  problems  involved  vary  considerably  from  area  to 
area— even  from  village  to  village.  Areas  vary  from  several  hundred  acres  to  as  little 
as  half  an  acre,  but  the  quality  of  grazing,  wMi  certain  exceptions,  is  mainly  fair.  This 
is  true  also  of  water  supplies  and  shelter. 

Winter  feeding  is  almost  entirely  the  responsibility  of  owners  of  animals.  Out  of 
the  some  200  areas  of  common  land  covered  by  this  heading,  only  22  have  any  restric- 
tions on  animals  being  turned  out  during  the  winter  months.  Without  doubt,  thsse 
j'cgulations  are  the  modern  residue  of  the  old  Law  of  Levancy  and  Couchancy  which 
required  all  those  enjoying  common  grazing  rights  to  turn  out  on  to  common  land  in 
summer  no  more  animals  than  could  be  supported  on  home  pastures  during  winter 
months.  In  one  case— that  of  Brill  Common,  Bucks.,  grazing  is  allowed  only  from  sunrise 
to  sunset — a very  literal  application  of  the  old  law. 


Over-stocking  varies  from  area  to  area  but  the  general  picture  is  that  it  is  not  so 
prevalent  as  might  be  expected.  Where  it  does  occur  it  is  usually  bad  and  appears  to  be 
mainly  due  to  persons  exceeding  their  grazing  rights,  and  to  no  regard  being  paid  to 
the  quality  of  the  grazing  offered  by  the  land. 

Only  in  one  of  the  Society’s  Inspectors’  reports  is  mention  made  of  any  form  of 
control  over  the  turning  out  of  entire  animals,  such  as  stallions  or  rams. 

Idcntiiication  is  generally  haphazard  and,  in  the  majority  of  cases,  there  is  no 
conformity  either  of  procedure  or  registration. 

Supervision  varies  from  place  to  place  and,  more  normally,  is  left  to  individual 
owners.  In  some  instances,  supervision  has  devolved  on  parish  and  town  councils, 
whilst  in  others  the  old  Courts  Leot  and  similar  bodies  still  play  an  effective  part.  In 
yet  other  areas,  supervision  has  ceased  to  exist  at  all.  Here  and  there,  local  Councils 
have  attempted  to  regularize  the  position  by  bye-laws,  but  these  are  in  the  minority. 

Where  there  is  no  fencing  straying  invariably  occurs,  although  some  local  authorities 
have  attempted  to  deal  with  this  problem  either  by  means  of  cattle  grids  or  by  intro- 
ducing bye-laws  requiring  animals  to  be  tethered. 

The  proximity  of  roads  around  or  through  common  land  is  the  most  direct  source  of 
accidents  involving  animals.  In  very  few  places  are  warning  notices  erected  and  the 
accident  rate  generally  is  high.  Blindley  Heath  m Surrey  and  Rodborough  and 
Minchiiihampton  Commons  in  Gloucestershire  are  examples  of  this  type  of  common. 

Finally,  it  must  be  noted  that  large  numbers  of  common  lands  throughout  the 
country  no  longer  support  an  animal  population  but  have  become  playing  fields  or 
recreational  centres.  Whether  common  rights  to  graze  animals  still  exist  m areas  such 
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as  these  is  not  known,  but  it  may  well  be  that,  in  certain  ciicumstances,  they  could 
again  be  used  for  their  original  purpose. 

CONCLUSIONS 

The  Royal  Society  for  the  Prevention  of  Cruelty  to  Animals  is  strongly  of  the  opinion 
that  there  is  an  urgent  need  to  establish  proper  and  adequate  supervision  with  regard  to 
animals  kept  on  common  lands.  Such  supervision  requires  to  be  regularized  and  standard- 
ized throughout  all  common  lands;  whether  this  is  effected  through  the  medium  of 
Commoners’  Associations  or  Committees,  Parish  or  Town  Councils,  or,  indeed,  any 
other  bodies,  such  bodies  should  be  provided  wi^  adequate  powers  to  deal  effectively 
with  all  the  problems  involved  and,  moreover,  there  should  be  an  obligation  on  the  part 
of  such  bodies  to  implement  those  powers,  particularly  in  regard  to: — 

(u)  the  prevention  of  over-stocking; 

(6)  the  clearance  of  bracken  and  maintenance  of  good  pasturage; 

(c)  die  winter  feeding  of  animals; 

{d)  the  proper  and  adequate  identification  of  animals; 

(e)  precautions  against  accidents; 

{/)  precautions  against  promiscuous  breeding; 

(g)  the  provision  of  adequate  shelter,  where  natural  shelter  is  not  available. 

The  Society  has  experienced  particular  difficulty  on  certain  common  lands  with  horses 
turned  out  during  inclement  weather.  It  is  the  opinion  of  the  Society  that,  whatever  the 
weather  conditions  may  be,  horses  should  at  all  times  have  access  to  shelter.  It  is  recognised 
that  some  horses,  even  in  bitter  weather,  may  not  avail  themselves  of  such  shelter  but 
much  depends  upon  the  circumstances:  in  the  interests  of  the  animals,  tlie  Society 
maintains  that  shelter  should  be  provided:  it  need  only  consist  of  a shed,  open  to  the 
South  or  where  the  position  of  the  entrance  gives  the  most  protection.  For  other  animals, 
wind-breaks  should  certainly  be  provided. 


Examination  of  Witnesses 

Mr.  J.  Hall,  Chief  Superintendent  R.  Rogers,  Regional  Superintendent  A.  W. 
Bacon,  Senior  Inspector  K.  R.  C.  Priestley,  Senior  Inspector  W.  Davenport, 
Inspector  T.  E.  Thelwell  and  Inspector  M.  Harland  on  behalf  of  the  Royal 
Society  for  the  Prevention  of  Cruelty  to  Animals. 

Called  and  Examined 


2973.  Mr.  Lubbock:  Your  society  has 
presented  us  with  a very  interesting  paper 
and  we  look  forward  to  your  evidence 
today.  Would  you,  Mr.  Hall,  introduce 

your  colleagues? Mr.  Hall:  Mr. 

Harland  represents  north  west  England  ; 
he  is  actually  stationed  at  Kendal,  but 
is  responsible  for  the  Lake  District  and 
the  fells.  Mr.  Rogers  is  our  Chief  Super- 
intendent, the  head  of  the  inspectorate 
of  the  society.  Mr.  Priestley,  who  is  on 
the  headquarters  staff,  has  a particular 
knowledge  and  practical  experience  of 
Dartmoor.  Two  years  ago  he  made  en- 
quiries there  and  met  the  Dartmoor 
Commoners  Association.  Mr.  Thelwell 
is  in  North  Wales  and  has  practical  ex- 
perience of  oonditions  there.  He  may  be 
able  to  give  you  his  general  experience 
with  respect  to  other  parts  of  Wales. 
Mr.  Bacon  is  stationed  in  London  but 
has  knowledge  of  the  New  Forest ; and 


Mr.  Davenport,  next  to  him,  speaks  for 
Epping  Forest ; he  is  stationed  in  East 
London. 

2974.  Is  there  anything  in  general  you 
would  like  to  say  first  in  amplification 

of  your  paper? 1 would  only  stress 

what  is  stated  in  the  conclusions  at  the 
end  of  our  memorandum.  Our  concern 
is  that  at  present,  to  judge  from  the 
reports  from  our  inspectorate,  there  is 
a general  lack  of  supervision  of  animals 
on  common  land.  The  position  varies 
from  one  area  to  another ; but,  generally 
speaking,  the  principal  problems  of  over- 
stocking, winter  feeding,  and  the  diffi- 
culty of  identification  of  animals  exist 
in  many  places,  and  are  real  problems 
which  we  would  submit  can  only 
properly  be  solved  by  the  introduction 
of  some  supervisory  machinery.  We  like 
to  think  it  may  be  possible  to  enforce 
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some  of  the  existing  laws  through  Oom- 
moiiers  Associations  or  other  bodies  such 
as  parish  or  county  councils  which  have 
within  their  area  tracts  of  common  land. 
We  hope  that  they  may  have  powers 
to  deal  wiith  these  problems.  We  think 
particularly  of  such  things  as  the  enforce- 
ment of  the  law  of  levancy  and  couch- 
ancy  which,  I understand,  in  some  areas 
where  at  has  already  been  revived,  has 
greatly  improved  the  situation  locally. 
We  like  to  think  also  that  the  associa- 
tions will  be  given  executive  powers  to 
act,  and  that  it  will  be  possible  for  them 
to  appoint  wardens  or  rangers  who  will 
travel  over  their  particular  areas.  Such 
associations  will  presumably  operate  for 
the  benefit  of  the  commoners  who  wc 
hope  would  all  be  compelled  to  join 
them,  and  who  would  presuimably  con- 
tribute to  soane  central  fund  for  provid- 
ing the  rangers.  These  measures  would 
enable  the  problems  of  over-slocking, 
winter  feeding,  idenUfication  and  many 
others  to  be  ellecttively  resolved  in  time. 
That  1 think  is  the  basic  oonclusion  we 
have  come  to  from  the  reports  we  have 
received  from  our  inspectors.  I do  not 
think  I can  at  this  stage  usefully  add  any 
more ; I have  no  doubt  more  will  come 
ouit  in  the  course  of  your  questioning. 

2975.  Arising  out  of  what  you  said, 
do  you  think  that  in  general  the  standard 
of  animal  husbandry  is  worse  on  com- 
mons that  on  similar  land  which  is  not 

common? Generally  the  answer  is 

probably  yes,  but  perhaps  I might  ask 
one  or  two  other  members  to  speak  ; Mr. 
Rogers,  our  Chief  Superintendent,  who 
was  a farmer  may  be  able  to  help. — 
Mr.  R()}j!ers:  Judging  from  the  number 
of  reports  received  from  inspectors,  I 
am  inclined  to  beldeve  that  animal  hus- 
bandry on  common  lands  is  worse  than 
where  it  is  directly  and  exclusively  con- 
trolled by  a farmer  on  his  own  farm. 

2976.  Where  there  arc  common  lands 

with  active  commoners’  associations 
already  in  existence,  do  you  find  an  im- 
provement?  Mr.  Priestley:  Generally 

speaking  yes,  if  the  commoners’  associa- 
tion is  an  effective  body.  I think  par- 
ticularly of  Dartmoor  where  in  the  last 
two  years  the  commoners’  association 
has  made  a determined  effort  to  deal 
will!  the  problems  there.  Althoiugh  quite 
obviously  they  lake  a long-term  view, 
improvements  are  noticeable  already. 
Our  reports  from  Dartmoor  of  animal 
care  for  last  winter  were  better  than  we 


have  had  for  many  years  past.  That  is 
not  to  say  the  proWem  is  completely 
solved — is  not — but  there  is  an  im- 
provement, and  1 am  quite  sure  it  is 
because  the  D.C.A.  has  become  an 
integrated  body  and  has  taken  the  prob- 
lem firmly  under  its  control.  In  other 
pants  of  the  country  the  commoners’ 
associations  are  not  all  so  effective, 
mainly  I think  because  they  do  not 
represent  all  their  constituent  com- 
moners’ committees,  and  have  the  in- 
herent weaknesses  of  what  are,  after  all, 
voluntary  bodies. 

2977.  Sir  George  Pepler:  Where 

management  is  more  effective,  does  that 
extend  to  the  prevention  of  accidents  to 

animals? 1 think  it  does  among  other 

things,  but  I was  particularly  thinking 
of  Mr.  Lubbock’s  question  about 
husibandy  generally. 

2978.  Professor  Stamp:  May  I raise 
two  points  on  paragraph  1 of  your 
paper.  You  stressed  over-stocking  but 
say  nothing  anywhere  about  under- 
stocking. I would  suggest  that  under-: 
stocking  is  responsible  for  the  spread  of 
bracken  and  the  deterioratio.n  of  much, 
common  land.  Have  you  any  comments 
on  under-stocking  and  its  effect  on  the 

health  of  animals? Mr.  Rogers:  We 

favour  mixed  grazing ; if  sheep,  cattle 
and  horses  graze  together,  I think  that 
benefits  the  pasture,  and  gives  a better 
balance. 

2979.  The  second  point  you  stress 

constantly  is  the  absence  of  effective  con- 
trol. We  are  told  that  to  control  the 
grazing  of  auiimals  on  common  land 
would  mean  a very  high  cost  in 
shepherding  the  siheep  or  herding  the 
caittle.  Has  the  association  any  objection 
to  tethering? Mr.  Hall : The  diffi- 

culty we  foresee  with  tethering  is  that 
if  animals  are  tethered  men  have  con- 
stantly to  go  around  to  move  them, 
because  it  does  not  take  very  long  before 
beasts  exhaust  the  particular  area  within 
the  radius  of  the  tether  rope.  We  would 
say  it  is  very  often  advisable  to  move  an 
animal  daily,  or  twice  daily,  according 
to  conditions.  On  large  tracts  of  land 
that  could  probably  only  be  done  if  a 
man  or  men  went  about  constantly 
moving  them.  That  is  the  difficulty.  If 
there  are  men  who  can  see  to  it  that 
the  animals  are  regulaiily  moved  as  soon 
as  they  have  taken  the  nourishment  fro-m 
the  particular  area,  then  possibly  tether- 
ing has  its  advantages. 
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2980.  la  case  we  are  talking  at  cross- 

purposes, I should  say  that  I was  think- 
ing of  smaller  commons  where  there  is 
grazing  available  but  where  through  the 
hanger  of  accidents  from  motor  vehicles 
the  grazing  is  little  used.  Have  you  any 
objection  from  the  point  of  view  of  your 
association  to  tethering  in  those  circum- 
stances?  No ; our  objection  was 

mainly  based  on  the  difficulty  of  ade- 
quate supervision  assuring  frequent 
movement.  If  that  can  be  dealt  with 
we  could  not  object. 

2981.  Would  your  inspectors  descend 
on  the  farmer  who  took  a Sunday  off 

and  did  not  move  his  cows? If  there 

was  any  suffering  involved  I have  no 
doubt  we  should. 

2982.  Mr.  Lubbock:  In  paragraph  2 
you  raise  the  question  of  winter  feeding. 
You  criticise  over-stocking  and  under- 
feeding ; the  two  presumably  go 

together. Yes,  they  are  related. — Mr. 

Priestley:  They  are  linked  in  a way, 
•buit  the  difficulty  largely  arises  on  the 
wider  ranging  oommon  lands  such  as 
those  in  the  Lake  District  or  the  mionn- 
tain  districts  of  Wales  and  Dartmoor.  In 
places  of  that  nature,  the  effectiveness 
of  winter  feeding  by  the  individual 
farmer  is  determined  to  a large  extent 
by  the  proximity  of  his  home  farm  to 
the  common  lands  on  which  animals 
are  ranging.  In  those  cases  where  they 
are  near  at  hand  I think  that  winter 
feeding  is  effective.  But  where,  as  very 
often  happens,  a man  enjoys  common 
rights  by  virtue  of  holding  land  a con- 
siderable distance  away,  then  the  ten- 
dency is  to  allow  the  animals  to  fend 
for  themselves  during  the  winter.  Prob- 
ably they  can  so  fend  even  through  the 
broad  mass  of  the  winter ; but  in 
January  or  February  when  the  really  bad 
weather  sets  in,  then  we  find  the  trouble 
really  begins.  As  no  doubt  you  have 
seen  from  many  press  reports  in  pre- 
ceding years  we  ourselves  have  had  to 
intervene  in  order  to  feed  the  animals. 
We  even  resort  to  the  use  of  helicopters 
-to  bring  food  to  animals  in  the  remote 
parts. 

2983.  Mr.  Evans:  Is  it  not  difficulty 

for  any  particular  farmer  who  supplies 
fodder  to  ensure  that  his  cattle  are  the 
only  animals  to  eat  it? ^I  agree  en- 

tirely ; but  that  again  comes  back  to 
the  whole  question  of  husbandry  and 
supervision. 

2984.  Mr.  Lubbock:  The  supply  of 

feed  must  be  a joint  effort? Yes. 


2985.  Mrs.  Paton:  Is  it  possible  ,to 
identify  the  animals  which  are  neglected 

or  to  trace  the  owners? Not  always, 

I am  afraid.  That  is  a question  about 
which  the  society  is  deeply  concerned — 
identification  of  animals  on  common 
lands. 

2986.  Is  it  then  quite  impossible  for 

you  to  send  a bill  in  to  anyone? 

Entirely. 

2987.  Mr.  Arnold-Baker : Conld  you 
force  them  to  pay  it,  even  if  you  did? 

1 do  not  think  we  could  compel 

them. 

2988.  Sir  Donald  Scott:  Has  the 

society  worked  out  a satisfactory  method 
of  marking  sheep?  Would  you  use  pa.int 

and  tar? Mr.  Rogers:  I do  not  think 

paint  is  a satisfactory  method  ; it  gets 
washed  off.  Lug-marking  and  horn 
marking  is  the  most  suitable  method. 

2989.  Are  there  not  difficulties  about 

that? Yes,  I agree. 

2990.  How  would  the  society  suggest 

that  ponies  should  be  marked? We 

would  prefer  ear  marking  or  marking 
of  the  hoof  to  branding  by  hot  iron. — 
Mr.  Priestley:  Whatever  methods  one 
may  adopt,  the  real  basic  need  is  for 
some  form  of  registration.  However  an 
individual  farmer  may  mark  his  stock, 
there  must  be  some  form  of  registration 
to  which  anyone  can  have  recourse  and 
find  out  to  whom  an  animal  belongs. 
There  is  very  little  use  in  the  farmer 
alone  knowing  which  are  his  animals  ; 
other  people  have  to  know.  That  is  our 
difficulty ; nearly  every  farmer  does 
mark  his  own  animals  for  his  own  pur- 
poses ; but  we,  among  many  other 
people  who  have  to  deal  with  his  animals 
ranging  over  these  wide  expanses,  have 
no  knowledge  of  this  mark  at  all,  so 
that  we  cannot  trace  him. 

2991.  Professor  Stamp:  Does  it  suggest 
your  difficulties  are  really  greatly  in- 
creased by  the  existence  of  common 

land? ^I  would  not  say  of  necessity 

by  the  presence  of  common  land  as 
such ; but  again,  without  wishing  to 
labour  the  point  unduly,  by  the  lack  of 
supervision  on  common  land.  Its  mere 
presence  does  not  increase  our  difficul- 
ties if  each  individual  enjoying  common 
rights  exercises  proper  husbandry  and 
supervision. 

2992.  Say  identical  lands  lie  side  by 
side ; oine  part,  although  unenclosed  moor- 
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land,  is  in  private  ownership,  another 
part  is  subject  to  common  rights.  On 
that  part,  which  is  privately  owned,  are 
the  conditions  simpler  from  your  point 
of  view?- — -Yes,  they  are  much  simpler. 

2993.  Mr.  Lubbock : Are  you  satisfied 

the  diiliculty  can  be  remedied? Mr. 

Hall : Yes,  if  one  could  identify  (he 
animals. 

2994.  Sir  George  Pcpler : Would  regis- 
tration include  the  owner’s  mark? 

Mr.  Priestley : His  mark,  and  the  owner’s 
name  and  address. 

2995.  Mr..  Arnold-Baker : Would  the 
aim  be  to  enable  you  to  prosecute  in 

cases  of  cruelty? Mr.  Hall:  That 

could  bo  a result  of  cour.se,  but  the 
primary  one  would  be  that  we  could 
draw  the  attention  of  the  owner  to  the 
fact  that  the  animals  were  in  need  and 
must  be  dealt  with  at  once,  by  providing 
food  for  them,  bringing  them  in  or  get- 
ting veterinary  attention  for  them.  There 
is  a secondary  aim.  It  does  of  course 
happen  that  we  undertake  a certain  num- 
ber of  prosecutions  where  we  are  able 
to  identify  animals  which  arc  found 
wandering  about  in  an  emaciated  state 
completely  neglected.  The  defence  may 
claim  that  the  owner,  when  we  have 
identiliod  him,  has  not  seen  the  animal 
for  months.  Those  cases  do  arise.  If  we 
can  identify  him  speedily,  and  the  evi- 
dence is  there,  there  may  be  grounds  for 
proceedings  under  the  Protection  of 
Animals  Act,  1911. 

2996.  In  that  case,  if  there  was  regis- 

tration, would  fewer  prosecutions  prob- 
ably be  needed? Yes ; it  would  have 

a beneficial  effect,  wo  hope,  in  that 
respect ; it  would  encourage  farmers  to 
be  more  attentive  to  their  animals. 

2997.  Mr.  Lubbock : Paragraph  A on 
Wales  covers  much  of  what  ha.s  been 
said  in  general  already.  Halfway  down 
you  .mention  ‘ dugouts  ’ in  the  Brecon- 
.shirc  district.  What  are  they?  Are  they 

constructed  on  common  land? Mr. 

Prie.ftley : They  are  constructed  on  com- 
mon land.  To  the  best  of  my  knowledge 
they  arc  dug  into  a reverse  slope  away 
from  the  weather,  so  that  sheep  and 
catitle- more  often  sheepy-can  in  the 
really  severe  weather  get  into  them  out 
of  the  full  blast  of  the  winter  gales. 

2998.  Is  that  a oo-operative  effort? 

Yes,  or  possibly  in  many  oases  by  an 
individual  farmer. 


2999.  Do  ponies  .as  you  say,  generally 

fare  wo.rse  than  sheep? -Mr. 

Tiielwell : Yes.  The  better  class  farmer 
removes  his  sheep  for  winter  foddering 
■to  the  lowlands  and  pays  the  individual 
who  takes  tliem  ; but  the  ponies  are  never 
m.oved.  The  wild  ponies  are  kept  on  the 
mountain.s — .on  perhaps  two  or  three 
hundred  acres — ^during  the  twelve  months 
of  the  year,  and  have  no  shelter  or  feed 
either ; they  are  just  toft  there  to  fend 
for  themselves. 

3000.  Would  the  ponies  benefit  by 

removal!  to  the  lowlands? .think  it 

would  ibenefi't  them.  They  would 
detiniilely  get  bettor  grass  tliaii  they  get 
whilst  they  are  on  the  mountains  in  the 
snow. 

3001.  Have  you  any  experience  of 

pony  societies? Mr.  Priestley : Yes, 

we  have. 

3002.  Do  tliey  limiprove  matters? 

Genorally  speaking  the  poiny  societies,  as 
such,  are  rather  more  oonceraed  with 
keeping  their  .particular  breed  pure  than 
with  the  problem  of  ponie.s  as  a whole. 
I ,am  mot  denigrating  them  in  any  way. 
I’heiy  help  enormously,  but  breed  is  their 
primary  functi'0.n,  rather  tha.n  ponies  as 
a whole. 

3003.  Profe.ssor  Stamp : My  next  ques- 
licni  relates  not  only  to  Wales  but  also 
to  Daiptmoor  and  other  areas.  From  the 
Bvide.nce  which  we  .have  had,  and  from 
what  we  .have  seen  with  our  oiwn  eyes 
in  the  .sotith  west  1 believe  that  every  year 
quite  large  numbers  of  animals  die  a 
slow,  lingering,  tragic  death  by  getting 
trapped  in  bogs.  When  we  were  taken 
to  Bodmin  Moor  last  spring  we  wei-e 
.shown  piles  of  bones  and  assisted  in 
dragging  a very  smelly  ra.m  out  of  a 
very  smelly  hole,  which  we  wore  told 
ooiii.tiributed  it-o  the  wa.tBr  supply  of  a 
neighbouring  t:o.wn.  We  were  told  that 
nothing  could,  be  done  a,bout  those  losses. 
I am  surprised  thio  R.S.P.C.A.  has  not 
.referred  to  that  particular  problem.  Is 

it  a real  problem? Mr.  Rogers:  Yes, 

it  is.  Wo  have  reports  from  inspectors 
about  the  skeletons  which  they  discover, 
but  lihene  again,  when  we  ii,nd  a.niinials 
in  very  bad  shape,  all  we  can  d'O  is  to 
pull  them  out  of  the  bogs.  We  have  not 
in  many  cases  been  able  to  trace  the 
owners  or  the  persons  responsible.  If  we 
can  deal  .with  the  owner  we  do  : but  the 
question  of  bogs  really  means  better 
drainage. 
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3004.  We  were  told  -there  were  two 
alternatives.  One  was  to  fence  the  bog. 
That  'Tiadses  the  difficulty  of  fencing  on 
common  land,  'and  also  the  difficulty  as 
to  wh’O'  shall  do  it.  Your  alternative 
suggestion  of  dnainjing  ithe  bogs  is,  I 
understand,  strongly  opposed  by  the 
water  supply  auithoiuties.  There  is  there- 
fore a confficit  of  opinion,  and  the 

sufferer  seems  to  be  the  animal. Mr. 

Hall : It  comes  back  to  the  questiion  of 
supervision.  We  intervene  when  the  facts 
are  brought  tO'  our  notice,  when  our 
inspector  in  the  course  of  -his  travels 
comies  across  -a  case.  If  (fiber©  was  more 
supervision  it  is  probable  that  the 
animals  would  be  seen  approaching  the 
danger  areas  land  could  be  driven  away 
from  them  ; but  if  one  has  to  co>pe  with 
the  pr-oblem  in  existing  conditions,  it 
presents  enormous  difficulties.  You  men- 
tioned ways  in  which  it  might  be  dealt 
with  ; each  in  itself  presents  further  diffi- 
culties as  to  who  should  be  responsible 
for  the  expense.  So  far  'as  the  S'ociety  is 
concerned  at  present,  it  is  lim,ited  to 
taking  action  when  it  receives  informa- 
tion either  through  the  police  or  the 
public  or  its  own  inspectors  who  come 
upon  animals  in  difficulties  in  bogs  and 
try  to  get  them  out. 

3005.  Do  you  have  many  actual 

cases? Mr.  Priestley:  I have  had 

none  reported  recently.  But  it  has 
hap-pen^,  and  when  it  has  we  have  been 
up  against  the  prioblems  already  out- 
lined to  you.  In  many  cases  the  lack  of 
identification  has  not  helped  at  all. 

3006.  Is  it  not  very  difficult  ito-  take 
any  aotim,  unless  you  can  prevent  the 
sheep,  which  is  a somewhat  stupid 

animal,  getting  to  the  bog? ^If,  for 

example,  more  rangers  were  ap(pointed, 
I think  the  problem  could  be  avoided. 
More  often  than  not  the  sheep,  once  on, 
die  a very  lingering  death  over  a matter 
of  days  in  'some  cases.  If  they  were  seen 
earlier,  they  probably  could  be  extri- 
cated. The  fact  that  no  one  goes  any- 
where near  them  and  their  mouldering 
bones  are  found  some  time  later  indicates 
that  the  whole  difficulty  is  that  no  one 
has  been  there. 

3007.  Would  you  regard  it  as  a matter 

for  prosecution? Mr.  Hall:  It  is 

very  difficult  unless  one  can  establish 
that  the  owner  of  the  animals  was  aware 
of  their  predicament  and  took  no-  steps 
to  relieve  (them.  Otherwise  I do  not  think 
one  can  do  anything,  because  the  owner 


says  that  as  far  as  he  knew  the  animals, 
were  all  right,  and  he  did  not  know  any- 
thing was  wrong.  He  can  say  he  would 
not  have  left  them  there  but  would  have 
taken  steps  at  -once.  Unless  -Oiiie  can 
show  knowledge  there  lis  nothing  you 
oan  do. 

3008.  Sir  Donald  Scott:  I was  rather 
surprised  at  a statement  under  paragraph 
B,  North  and  North  Western  England, 
where  you  say  in  many  cases  the  sheep 
are  tied  to  'the  land  and  remain  there. 
Is  that  true  of  commons  generally  in 
Cumberland  and  Westmorland?  Cer- 
tainly it  is  very  true  of  a great  many 
farms,  ibut  is  it  true  of  the  big  hill 

commons? Mr.  Harland : Yes,  I 

fchiink  lit  is  -really  universal  in  'that 
countiry  that  so  many  sheep  -are  lied  to  a 
farm,  and  'the  incoming  tenant  takes  them 
over  at  a certain  rent  and  leaves  them 
behind  when  he  leaves  the  farm. — Mr. 
Rogers:  It  as  said  when  they  (have 
become  acclimatised,  the  sheep  suffer 
fewer  casualties  than  would  fresh  slock. 
1 think  that  is  the  underlying  idea. 

3009.  Mr.  Lubbock:  With  regard  to 
Dartmoor,  would  you  tell  us  of  your 
experience  on  War  Department  land  and 
axtiMery  ranges  there?  My  question 

applies  to  Wales  also. Mr.  Priestley : 

I can  speak  with  regard  to  Dartmoor. 
The  problem  posed  by  the  War  Office 
range  there  is  in  a sense  somewhat  in- 
direct. The  Department,  as  I understand 
the  position,  employs  rangers  whose  func- 
tion it  is  to  clear  the  range  before  firing 
begins.  Presumably  when  the  signal  is 
given  that  firing  is  to  take  place,  they 
go  out  on  their  horses  and  drive  all  tihe 
animals  before  -them,  away  from  the 
range.  The  net  result  of  that  .is  that  ulti- 
mately, when  they  arrive  on  the  co-mmons 
at  their  destiiiiation,  there  is  a vast  con- 
glomeration of  animals  from  all  sorts  of 
commons,  in  many  cases  from  quite  con- 
siderable distances  away.  For  example,  a 
man  pasturing  a common  -at  Okehampton 
may  ultimately  find  some  of  his  sheep  as 
far  away  'as  Roborough,  simply  because 
the  sheep,  having  come  near  the  War 
Office  range,  somebody  a-ound.s  them  up 
and  shoos  them  away  in  the  opposite 
diredtion  from  which  they  live.  All  the 
commoners’  committees  are  annoyed 
about  this,  because  there  are,  as  a result, 
foreign  sheep  upon  their  grazing.  Gener- 
ally speaking  the  whole  situiation  is  most 
unsatisfactory,  particularly  as  in  some 
cases  the  animals  get  driven  near  villages 
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where  they  are  subjected  to  worryinig  by 
■dogs  and  general  chivvying  about  by 
everybody,  because  the  local  people  do 
not  want  them  on  their  piece  of  common. 

3010.  Dr.  Ho.i'kins:  Has  the  Society 

any  remedy  to  propose  for  that? 

The  only  remedy  I can  see  is  if  there 
were  some  form  of  control  over  animals 
on  their  original  commons  the  dilliculty 
need  not  have  arisen.  What  has  happened 
is  that  these  animals  go  further  and 
further  into  the  hinterland  of  Dartmoor 
in  search  of  grazing,  and  it  is  only  when 
Bring  is  imminent  that  a general  round- 
up lakes  place.  If  there  were  some  form 
of  control,  as  has  already  been  visualised, 
with  more  rangers,  it  would  not  happen. 

3011.  Pr<itc.i-sor  Skimp:  1 believe  there 
is  a popular  idea  locally  that  animals 
soon  get  to  know  the  artillery  range, 
and  whenever  they  hear  the  first  shot  they 
dear  oil  and  do  not  come  back.  Is  there 
any  truth  in  that?— 1 think  it  is  pos- 
sibly true  up  to  a point ; but  as  I under- 
stand the  situation,  the  War  Olliee  is 
charged  with  removing  animals  before 
Bring  begin, s.  It  there  were  any  loft  I 
imagine  they  would  remove  themselves 
rather  rapidly. 

3012.  Was  .the  rale  of  compensation  to 

animal  owners  extraordinarily  low 
Ihronghout  the  war  years? Yes. 

3013.  Mr.  Liibhtick:  Are  there  many 

actual  oasuallics?- ^We  have  some;  I 

could  not  say  many.  There  is  the 
occasional  one  that  gets  left  out  of  the 
round  up. 

3014.  Dr.  Ho.ikins:  May  I take  up  a 
point  towards  the  end  of  paragraph  C, 
that  the  Devon  Coiinly  Council  has 
recently  made  it  a pLinishablc  ollcuce  to 
feed  animals  by  the  roadside.  Has 
siniiilar  action  been  taken  in  any  other 
common  land  area,  and  wlio  will  en- 
force the  particular  by-law  in  Devon? 

— I do  not  know  of  any  other  County 
C'ounoil  Wihic'h  has  laken  simiilar  aation. 
1 know  of  some  contemplating  it.  As  to 
who  is  to  enforce  it,  1 believe  the  police 
are  doing  so  in  Devon. 

301.5.  Would  your  inspectors  also 

assi.st? — Wc  would  assist,  but  pre.sum- 

ably  the  by-law  is  enforceable  through 
the  Devon  Coiinity  Police. 

3016.  Has  it  just  come  into  force? 

in  recent  months — during  last  summer. 

3017.  Mr.  tMhhock:  Is  It  too  soon  to 

say  whether  it  ha,s  had  any  elleot? 

To  O'Ur  knowledge  there  have  been  no 


prosecutions  under  the  by-law  so  far. 
There  was  a prosecution  during  the 
summer  against  a man  who  was  feeding 
aitimals,  but  he  was  charged  with 
obstructing  the  road,  and  I believe  on 
appeal  his  sentence  was  quashed. 

3018.  Mr.  Arnold-Bakcr:  Is  the  by- 
law against  feeding  generally  or  feeding 

near  a road? Feeding  near  a road,  in 

order  to  stop  animals  being  attracted  to 
the  road. 

3019.  Dr.  Hoskins:  On  what  ground 
was  the  Dartmoor  prosecution  quashed? 
—Frankly,  I do  not  know,  but  an 
appeal  was  allowed.  I drink  it  was  on 
purely  technical  grounds,  that  the  de- 
fendant was  not  of  himself  causing  an 
oibstruction  on  the  road. 

3020.  Mr.  Lubbock:  1 w-onder  if  on 
this  question  of  road  accidents  any  of 
your  representatives  from  other  districts 

would  like  to  speak? Mr.  Bacon: 

There  are  well  over  a hundred  acci- 
dents per  year  in  the  New  Forest,  and 
la.st  year  I believe  there  were  something 
of  the  order  of  150.  I left  the  district 
before  the  year  ended,  so  1 do  not  know 
the  actual  number  for  the  year,  but  it 
was  over  150  at  the  time  1 left.  The 
main  cause  of  those  accidents  was  that 
people  fed  animals  on  the  roads.  There 
is  also  the  danger  that  the  person  on 
the  road  with  a motor  vehicle  in  many 
places  does  not  get  a view  of  an  animal 
in  time  to  do  anything  about  it.^  The 
animal  suddenly  appears  out  of  the' 
bracken,  ft  has  been  suggested  there 
might  be  some  case  tor  cutting  back 
vegetation  some  25  feet  on  either  side 
of  the  road  so  that  no  animal  could  burst 
out  on  to  Ihc  road  suddenly. 

3021.  Dr.  Ho.ikins:  Are  the  warning 
notices  of  much  use?  Do  they  reduce 

the  accident  rate? No,  1 am  afraid 

nobody  stops  to  read  them. 

3022.  Sir  George  Pepler:  "What  about 
the  now  sign  giving  warning  of  ponies? 

^The  new  sign  recently  put  up  is 

much  more  attractive ; but  I have  never 
seen  anyone  stop  to  read  it. 

3023.  Mr.  Lubbock : 'What  is  your  ex- 
perience in  Epping  Forest? Mr. 

Davenport:  I have  no  record  of  the 
actual  number  of  accidents,  but  I believe 
it  would  be  quite  small  Animals, 
mainly  cattle,  are  frequently  seen  cross- 
ing the  busy  main  road  through  the 
forest,  but  accidents  are  few.  But  there 
again  the  problem  is  that  the  motorists 
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cannot  see  the  animals,  which  are  hidden 
by  thick  undergrowth  and  trees  which 
come  right  to  the  edge  of  the  road. 
Apart  from  cattle  in  the  forest  the  only 
other  animals  are  deer.  They  normally 
are  very  timid  and  keep  well  away  from 
the  road's ; so  there  again  accidents  are 
very  few. 

3024.  Mr.  Evans : Is  the  comparatively 
low  rate  of  accidents  in  Epping  Forest 
due  to  the  fact  that  many  commoners 
do  not  exercise  their  common  rights,  and 
the  total  number  of  cattle  put  out  in  the 

Forest  is  in  consequence  very  small? 

That  could  be.  The  number  of  cattle 
turned  out  in  my  experience  in  Epping 
Forest  rarely  exceeds  a hundred ; and 
although  I drive  through  the  forest  twice 
daily  more  often  than  not,  it  is  really 
not  usual  to  see  them  on  the  road  at 
all. 

3025.  Might  the  present  number  of 
accidents  giive  a false  impression,  because 
if  there  were  a greater  number  of  cattle 
turned  out  the  accident  rate  would  rise? 
Yes. 

3026.  Professor  Stamp : What  has  been 

said  about  the  New  Forest  and  Bpping 
Forest  surely  cannot  apply  to  Bodmin 
Moor,  for  example,  where  there  is  very 
little  shelter  from  which  animals  can 
jump  out.  Why  is  there  a high  accident 
rate  there? Mr.  Priestley:  We  under- 

stand the  reason  is  that  fortuitously  the 
road  was  driven  through  the  middle  of 
what  is  known  as  the  bedding  ground  ; 
and,  as  its  name  suggests,  that  is  the 
part  of  Bodmin  Moor  to  which  all 
animals  have  tended  to  come,  both  to 
sleep  and  to  avoid  the  worst  of  the 
winter  weather.  It  so  happens  that  the 
engineers  making  the  road  found  this 
the  lowest  and  flattest  part,  and  drove 
their  road  through  it. 

3027.  The  sheep  there  certainly  seem 
to  have  a habit  of  going  to  sleep  in 

the  middle  of  the  road. ^That  I am 

almost  certain  is  the  explanation.  We 
have  been  into  it  pretty  carefully. 

3028.  Mr.  Lubbock:  I have  heard  it 
said  that  the  limey  road  material  which 
gets  thrown  up  by  cars  on  to  the  verges 

makes  for  sweeter  pasture? ^That  is 

true ; you  often  find  the  sweetest  pas- 
ture either  side  of  the  road. 

3029.  Professor  Stamp:  Could  a 

limited  amount  of  fencing  just  where 
there  are  these  popular  bedding  grounds 

do  a very  great  deal  of  good? ^That 

is  under  consideration  at  the  moment. 
The  Ministry  of  Agriculture  has  already 


agreed  in  principle  to  fencing,  and  I be- 
lieve the  Ministry  of  Transport  and  Civil 
Aviation  has  also  considered  it,  but  I 
understand  the  ditfioulty  is  that  one 
member  only  of  the  Bodmin  Com- 
moners’ Association  has  decided  that  he 
does  not  want  a fence,  and  until  his 
permission  or  agreement  can  be  obtained, 
the  whole  thing  is  in  abeyance. 

3030.  In  a case  like  Ashdown  Forest 
in  paragraph  G,  which  is  now  coming 
within  daily  .travelling  range  from 
London,  do  you  have  any  complaints  of 

the  worrying  of  sheep  by  dogs? We 

have  had  no  reports  of  it  to  any  great 
degree.  It  does  happen,  of  course ; but 
I have  not  heard  that  it  is  worse  there 
than  anywhere  else. 

3031.  I mentioned  Ashdown  Forest  be- 
cause I think  it  is  true  to  say  that  sheep 
are  virtually  disappearing  from  the 
commons  around  London  because  it  is 
impossible  to  keep  townspeople’s  dogs 
from  worrying  them.  Now  ithat  Ashdown 
Forest  is  getting  within  range,  I 
wondered  whether  the  situation  there 
was  growing  worse  and  sheep  were  no 

longer  being  kept. Mr.  Rogers:  The 

Society  have  assisted  in  this  matter  in 
certain  areas  when  we  have  heard  of 
outbreaks. 

3032.  Mr.  Arnold-Baker : How  serious 
really  is  the  problem  of  sheep-worrying 

by  dogs? ^It  has  been  very  serious, 

but  in  my  opinion,  from  reading  our 
inspectors’  reports,  I feel  it  has  not  been 
so  acute  during  the  past  twelve  months. 

3033.  Can  you  adduce  any  reason  for 

the  improvement? cannot  give  any 

reason. 

3034.  Sir  George  Pepler : As  you  pro- 

tect and  take  care  of  all  animals,  are  you 
always  on  the  side  of  the  sheep,  or  some- 
times on  the  side  of  the  dog? We 

have  to  protect  them  all. 

3035.  Mr.  Lubbock:  On  Exmoor  in 
paragraph  1 you  mention  the  difficulty 
of  ponies  being  trapped  in  cattle  grids. 
We  have  not  heard  of  that  before.  How 

does  it  arise? ^We  have  had  reports 

from  inspectors  that  ponies  have  been 
caught  lin  cattle  grids.  I think  it  is  due 
to  the  spacing  not  being  the  proper 
distance.  The  distance  recommended  I 
think  is  five  inches  between  the  bars. 

3036.  Do  you  mean  the  gaps  were  too 
small  and  tempted  the  pony  to  walk 

across? Yes ; a very  small  pony 

might  get  its  foot  caught  in  a four  inch 
space. 
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3037.  Whereas,  df  it  was  five  inches  he 

would  not  attempt  it? Exactly. 

3038.  Sir  George  Pepler:  Are  the 

cattle  grids  not  turned  out  by  manu- 
facturers (to  stock  pattern,  or  are  they 

made  locally? Many  are  of  stock 

pattern,  but  many  landowners  have  a go 
at  putting  them  down  themselves.  We 
recommend  five  inches  between  bars. 

3039.  Would  you  expect  any  firm 

making  them  ito  follow  your  specifica- 
tion?  ^Yes. 

3040.  Mr.  Evans:  Exmoor  appears  to 
afford  an  example  of  much  better  super- 
vision. Does  lit  illustrate  your  point  that 
where  supervision  is  adequate,  and 
interest  and  care  is  shown  by  the  in- 
dividual commoners,  the  situation  from 
your  point  of  view  is  very  much  better? 
Mr.  Priestley:  Yes. 

3041.  You  say  that  much  of  the  land 
is  unenclosed  and  it  is  estimated  that  not 
more  than  6,000  acres  are  grazed  as 
common  land.  Is  there  improvement  in 

the  lands  which  are  not  enclosed? 

Yes. 

3042.  If  the  improvemenit  then  is  not 

due  to  fencing,  is  dit  due  to  the  higher 
standard  of  supervision  amongst  the 
commoners  ? ^Yes. 

3043.  Professor  Stamp:  Orwin’s  study 
of  the  reclamation  of  Exmoor  Forest 
shows  how  over  a long  period  various 
animals  were  tried,  and  how  the  High- 
land cattle  brought  to  Exmoor  had  to  be 
shot  because  they  went  wild  under  open 
common  conditions.  I have  no  know- 
ledge of  any  similar  case  elsewhere : has 

the  Association? Mr.  Rogers:  I have 

always  found  Highland  cattle  very  docile 
and  easier  to  handle  than  many  breeds. 

3044.  Have  you  any  experience  of 

other  animals  put  on  open  common  be- 
coming berserk? No  I have  not. 

3045.  Mr.  Lubbock:  Under  para- 

graph J on  the  smaller  commons,  you 
say  regarding  supervision  : ‘ In  some  in- 
stances, supervision  has  devolved  on 
parish  and  (town  councils,  whilst  in  others 
the  old  Counts  Leet  and  similar  bodies 
still  play  an  effective  part.’  Couild  such 

bodies  be  extended? Mr.  Priestley: 

What  We  have  found  is  that  up  to  the 
passing  of  the  Local  Government  Act 
the  old  Courts  Leet,  Lady  Day  vestries, 
and  so  on,  dealt  with  problems  in  their 
own  particular  areas  very  effectively. 
Our  forefathers  seem  to  have  laid  an 
equal  stress  on  responsibilities  as  well  as 
rights,  but  with  the  passing  of  the  Local 


Government  Act,  many  of  these  old 
vestries  and  Courts  Leet,  and  so  on, 
ceased  to  exist,  and  with  them  the 
machinery  for  dealing  with  many 
problems  we  have  been  discussing.  The 
various  bodies  who  took  over  their 
functions,  the  parish  and  town  and 
county  council,  and  so  on,  in  some  cases 
continue  to  exercise  the  functions  of  the 
old  bodies,  but  in  many  cases  the 
functions  just  seem  to  have  vanished  inito 
limbo.  There  seems  to  be  a case  for  in- 
troducing the  same  type  of  overall  con- 
trol, and  possibly  in  some  cases  the 
resuscitation  of  the  older  form  of  body, 

3046.  That  ties  up  with  wibat  you  say 
at  the  beginning  of  your  conclusion  on 
the  last  page : Supervision  must  be  regu- 
larised and  standardised.  You  mention 
various  institutions  which  could  be  used. 
Have  yooi  any  preference  for  any  of 

those? Frankly,  I think  the  Society 

view  is  that  commoners  as  a whole  are  a 
clannish  kind  of  people,  and  they  prefer 
to  deal  with  their  own  problems  ; and 
that  it  would  be  more  effective  if,  what- 
ever control  there  is  tO'  be  originates  as 
near  to  them  as  possible,  'than  if  at  is 
imposed  from  a long  way  above. 

3047.  When  you  say  that  supervision 

requires  to  be  standardised  throughout  all 
common  lands,  are  you  referring  to  the 
method  of  superYision  being  standard- 
ised?  Possibly  the  basic  method,  but 

obviiously  it  would  have  to  be  subject  to 
change  according  to  local  conditions. 
Basically  tilie  need  is,  for  example,  for  the 
registration  of  identification  marks.  It 
may  -be  necessary  to  change  the  method 
locally  lin  accordance  with  local 
conditions. 

3048.  Mr.  Arnold-Baker:  By  standardi- 
sation do  you  mean  standardisation  of 
ilechniques,  but  not  of  the  machinery 
which  uses  those  techniques?  Do  you 
want  to  igeit  the  macliinery  into  the  hands 

of  the  local  enthuaiiasts? That  is  the 

point.  For  example  on  Dartmoor  super- 
vision is  beginning  to  work  through  the 
D.C.A.,  and  our  view  is  that  these  people 
prefer  to  deal  with  their  own  problems 
themselves,  provided  they  arc  persuaded 
tihat  they  have  problems. 

3049.  Therefore  if  a Court  Leet  is 
working,  would  you  say  it  should  go  on 

working? Yes;  in  the  old  days  if  a 

man  had  more  sheep  on  the  moor  than 
the  number  to  which  he  was  entitled,  at 
the  Lady  Day  vesitry  someone  would  say, 
‘ He  has  too  many  sheep  He  would 
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then  be  asked  how  many  he  had,  and  if 
he  had  too  many  he  would  have  to  take 
some  off.  Now  there  is  nO'  one  to  see  to 
this  sort  of  thing. 

3050.  In  practice  was  it  done  by  pres- 
sure of  local  opinion? ^Yes. 

3051.  Professor  Stamp'.  There  is  a 
general  point  on  your  Conclusions.  We 
naturally  find  that  there  is  sometimes  a 
confliict  of  view  between  the  agriculturist 
who  wants  to  use  the  commons  for  his 
animals  and  the  townsfolk  who  are  con- 
cerned with  the  privileges  of  air  and 
exercise.  I imagine  the  R.S.P.C.A.  must 
find  that  same  difficulty  with  regard  to 
animials.  To  very  many  people  the  com- 
mon is  a place  where  on  Saturdays  and 
Sundays  they  can  exercise  their  dogs.  I 
notice  aM  through  you  stress  the  fanners’ 
point  of  view  but  say  nothing  whatso- 
ever about  your  opinion  on  air  and 
exercise  for  the  townsman’s  animals. 
There  are  many  commons  around 
London  where  notices  are  displayed : 

' Dogs  must  be  kept  on  a lead  It  seems 
to  be  the  greatest  form  of  cruelty 
possible  to  animals.  What  is  your  view 

on  that? Mr.  Rogers:  We  want  dogs 

to  have  exercise,  but  their  exercdse  should 
take  place  where  there  are  no  grazing 
animals  about,  because  they  are  terrified 
if  they  have  dogs  running  at  their  heels. 
I think  that  people  exercising  dogs 
should  try  to  do  so  away  from  livestock. 

3052.  Where  should  the  animals  go? 
Should  they  run  up  and  down  the  roads? 

Not  on  the  roads ; there  would  be 

more  trouble  then. — Mr.  Hall:  We  like 
to  see  dogs  get  all  the  exercise  they  can. 
Unfortunately,  on  some  tracts  of  com- 
mon land,  where  animals  are  put  out, 
there  has  to  be  some  form  of  control. 
Some  dog-owners  regrettably  are  a 
little  irresponsible ; they  are  inclined  to 
let  their  dogs  off  the  lead  and  let  them 
go  quite  outside  their  control,  with  the 
result  that  worrying  takes  place  and 
damage  occurs.  Remedial  measures  have 
been  more  or  less  forced  upon  the  autho- 
rities. They  have  had  to  say  that  on  this 
or  that  particular  piece  of  land  animals 
must  be  kept  on  a lead.  One  would  like 
to  think  there  were  interspersed  at 
regular  intervals  pieces  of  land  where 
there  were  no  animals  grazing  and  where 
dogs  could  have  full  freedom. 


3053.  Should  commons  then  be  classi- 
fied into  those  which  are  primarily  for 
use  by  human  beings  and  dogs  and 
where  other  animals  should  not  be 
allowed,  and  another  group  where  the 
agricultural  interests  are  the  prior  con- 
cern? Do  you  think  some  such  sort  of 

division  should  be  made? 1 think  it 

has  its  poinits,  certainly.  The  difficulty 
is  to  decide  how  to  allocate  priorities  ; 
there  is  such  a demand  for  grazing  land. 

3054.  Mr.  Evans:  Under  (e)  of  your 
‘ Conclusions  do  you  agree  that  as  a 
precaution  against  accidents,  in  particular 
where  main  roads  cross  common  lands, 

fencing  really  is  the  only  answer? It 

is  the  ideal  answer,  if  one  could  state 
an  ideal  and  hope  to  achieve  it.  If  it  was 
not  for  the  economic  difficulties  which 
we  understand  arise  it  would  be  ideal. 

3055.  Sir  George  Pepler:  On  sub- 

paragraph  (g),  the  provision  of  adequate 
shelter  is  recommended  where  natural 
shelter  is  not  available.  That  is  a new 
idea.  On  the  old  commons  was  any  shel- 
ter provided? It  was  mainly,  I think, 

natural  shelter,  tree  belts,  hedges  and 
things  like  that. 

3056.  Was  there  any  kind  of  shed? 

No ; one  does  foresee  that  today  there 
may  be  objections  to  sheds  from  the 
town  planning  and  national  parks  stand- 
point, but  where  those  objections  exist 
we  should  like  to  think  there  would  be 
some  encouragement  to  plant  tree  belts, 
hedges  and  so  forth,  which  would  pro- 
vide natural  shelter. 

3057.  Professor  Stamp:  What  is  the 
Association’s  experience  with  regard  to 
litter  such  as  broken  bottles ; is  it  getting 

better  or  worse? ^The  general  view 

appears  to  be  that  there  is  not  very 
much  improvement.  It  is  a very  real 
problem,  and  there  is  no  doubt  that  it 
causes  a lot  of  injury  to  animals  ; that 
is  our  experience  from  reports  received. 
Animals  paddle  about  amongst  cans  and 
broken  bottles  and  damage  their  feet  in 
consequence. 

Mr.  Lubbock : Thank  you  very  much, 
gentlemen,  for  the  interesting  discussion 

we  have  had. ^Thank  you  very  much 

for  giving  us  the  opportunity  of  appear- 
ing. If  we  can  assist  any  further  we  will 
be  only  too  pleased. 


{The  witnesses  withdrew^) 
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Memorandum  of  Evidence  submitted  by  the 
Manorial  Society  of  Great  Britain 


A.  INTRODUCTION 

1.  This  memorandum,  with  its  Appendices  A and  B is  re.spcctCully  submitted  for 
the  con.sideration  of  the  Royal  Commitision  on  Common  [.and,  with  the  sincere 
intention  of  presenting  an  impartial  statement  of  facts  which  it  is  deemed  desirable 
the  Commission  should  have  brought  to  its  notice,  and  to  offer  thereon  .such  opinion 
as  the  Society,  from  the  best  resources  at  its  disposal,  may  put  forward  a.s  the 
general  view,s  of  the  lords  of  manors  so  far  as  they  have  found  public  expression. 

2.  The  Manorial  Society  of  Great  Britain  has  been  founded  as  the  successor  of 
‘the  Manorial  Society’  which  functioned  from  1906  to  about  1925,  with  approxi- 
mately the  same  objeot.s.  The  present  .Society  held,  on  the  21st  March  last,  a confer- 
ence of  lords  of  manors,  stewards.,  and  other  officers  and  persons  intere.stcd,  whether 
members  of  the  Society  or  not.  Notices  of  the  conference  were  sent  by  post  to 
all  persons  known  or  likely  to  be  interested,  inviting  their  attendance ; advance 
notices  of  the  event  were  also  broadcast  through  the  Press,  notably  the  ' Times  ’ 
of  19th  March,  1956.  From  the  speeches  made,  the  informal  diseiLssions,  and  the 
opinions  expre,ssed  by  correspondents  who  could  not  attend,  conclusions  were 
drawn  by  the  Society  as  to  the  points  on  which  there  was  unanimity,  and  it  is 
these  conclusions  which  are  embodied  in  this  memorandum.  ‘ Heaven  is  not 
built  of  country  seats,  but  little  queer  suburban  streets  ’ says  Christopher  Morley ; 
and  with  that  thought  in  mind  we  have  tried  to  look  at  the  matter  from  the  point 
of  view  of  the  public,  as  well  as  the  lord  of  the  manor. 

B.  WHAT  IS  A COMMON? 

3.  It  is  necessary  at  the  outset  ‘that  when  speaking  of  commons  we  should  be 
on  ‘ common  ground  ’ in  our  understanding  of  what  constitutes  a ‘ common  ’.  This  is 
not  an  exposition  of  the  law  relating  to  common  land ; the  members  of  the  Com- 
mission are  doubtless  far  better  .instructed  as  to  this  .than  the  signatories  to  this 
memorandum.  But’  it  may  briefly  be  recalled  that  a manor  was  an  organisation 
of  a social  and  administrative  nature,  based  on  land  tenure ; that  it  was  an  area 
of  jurisdiction  where  the  lord  (to  whom  the  manor  had  been  granted,  usually  by 
ithc  Crown)  first  parcelled,  out  his  own  demesne,  and  let  the  belter  part  of  the 
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remainder  to  arable-farmer  tenants ; the  rougher  pasture  land  was  reserved  for 
grazing,  and  here  each  tenant  of  the  farms  put  his.  cattle,  sheep,  and  geese-  The 
soil  of  this  land  still  belonged  to  the  lord,  but  the  produce  was  the  tenant’s  ; it 
was  land  for  community  or  common  use,  and  so  became  known  as  ‘common  ’ land. 
As  will  be  seen  later,  the  tenants  themselves  made  regulations  to  bind  each  other 
in  the  use  of  the  land,  fixing  a rental  per  head  of  the  stock  grazed  by  each  farmer, 
and  if  needful  restricting  the  number  of  beasts  each  one  might  have  on  the 
‘ common 

4.  Unfortunately,  today  there  is,  noticeably  aniiong  town-dwellers  an  idea  that 
this  land  belongs  to  the  community,  that  is,  the  people  at  large,  and  is  otherwise 
ownerless.  For  that  reason  they  treat  a common  as  public  property,  where  they 
may  linger,  loiter,  and  litter  at  their  pleasure.  Growth  and  movements  of  population, 
and  changes  in  methods  of  agricultural  organisation,  have  in  some  parts  of  the 
country  diminished  the  need  for  extra  pasture  land  ; the  commons  themselves  were 
also  diminished  by  enclosure,  or  by  encroachment — ^just  as  today  the  motorist  is 
insidiously  encroaching  on  the  public’s  use  of  some  thoroughfares  by  indiscriminate 
parking  of  cars,  for  short  or  long  periods.  Modern  chemical  fertilisation,  drainage, 
machinery,  cropping  and  methods  make  it  possible  to  turn  much  ‘ waste  ’ into 
valuable  croplands. 


C.  VARIETY  OF  MANORS 

5.  The  manors  in  this  country  differ  greatly  in  their  characteristics ; and  in  this 
connection  it  must  be  remembered  that  while  many  manors  have  not  now  a 
manor-house  existent,  and  not  even  the  ruins  remaining,  nevertheless  each  is  still 
a ‘ manor  ’ — an  economic  unit  based  on  land  tenure.  On  the  other  hand,  every  house 
(no  matter  how  big)  that  is  named  a ‘ manor  ’ is  not  necessarily  a manor  as  the 
term  is  properly  used  ; some  such  houses  might  more  appropriately  be  called 
‘ Mon  Repos  ’ or  ‘ Dunroamin  ’. 

6.  Some  manors  have  joint-holders  of  the  lordship ; other  lords  have  and  exercise 
their  lordship  over  several  manors.  Most  manors  lost  much  of  their  ancient  territory 
by  enfranchisement  when  the  ‘copyhold’  tenure  was  abolished  by  Acts  of  Parlia- 
ment ; others,  by  reason  of  the  lord  selling-off  parts  of  which  he  had  the  right 
to  dispose ; in  yet  other  cases  there  seems  little  doubt  the  lord  sold  (or  purported 
to  sell)  parts  of  commons  without  respecting  the  commoners’  rights. 

7.  We  have  today,  town-sited  manors,  where  little  land  remains  to  the  lord 
but  manorial  rights  still  exist — reserved  mineral,  forestry,  shooting,  fishing  and 
turbary  rights ; manors  in  the  more  populated  counties  with  predominantly  arable 
land,  where  the  ‘corpus’  or  land  still  remaining  is  principally  in  small  ‘greens  * 
or  wastes,  where  of  old  the  villagers  danced  round  the  maypole,  and  celebrated 
‘harvest  home’,  but  there  are  reserved  mineral  and  other  rights  and  manors  con- 
sisting yet  of  many  hundreds  of  acres  of  rolling  upland,  covered  with  ling  and 
bracken  and  a coarse  grass  which  sheep  find  very  nourishing;  on  these  one  often 
finds  useful  forests  of  timber,  sheltering  stock  and  game ; while  they  all  afford 
good  gathering-ground  for  the  pure  water-supply  which  is  the  life-blood  of  the 
towns.  Examples  of  each  kind  of  manor  are  set  out  in  the  Appendices  hereto.* 

8.  In  the  case  of  the  smaller  greens  or  wastes  it  would  be  of  undoubted  advantage 
to  fence  them  in.  The  lord  has  no  power  .to  do  this  because  of  the  rights  of  com- 
monage attaching  .to  them  ; it  is  often  difficult  to  know  who  is  or  were  entitled 
to  such  rights.  The  jury  of  a Court  Leet  is  admirably  equipped  to  deal  with  such 
rights  and  establish  or  reject  them,  and  proposals  to  that  effect  are  contained 
in  the  section  of  this  memorandum  dealing  with  ‘ Manorial  Courts  ’.  It  would  save 
the  greens  from  being  gradually  absorbed  into  neighbouring  land,  or  into  the  road- 
verges  and  highway.  At  present  only  tethered  stock  can  be  grazed  on  them. 


■’‘A  further  example  to  which  the  Society  would  wish  to  draw  attention  is  tlie  Manor  of 
Spaunton  a note  on  which  is  to  be  found  as  an  appendix  to  the  evidence  of  the  Country 
Landowners’  Association,  published  as  Minutes  of  Evidence  No.  22.  , 
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9.  The  village  green  is  a familiar  feature  of  English  country  life,  and  where  it  is 
obviously  chiefly  used  by  the  villagers  as  a meeting-place,  for  casual  gatherings,  or 
for  small  local  functions  such  as  may-pole  celebrations,  it  might  easily  be  that  the 
local  parish  council  would  wish  to  purchase  the  green  for  the  general  use  of  the 
village ; there  should  be  power  for  the  local  authority  to  acquire  such  land  at  a 
fair  figure,  to  be  settled  by  arbitration  in  the  event  of  failure  to  agree ; and  the  lord 
of  the  manor  should  have  unrestricted  power  to  enter  into  any  such  sale.  The 
village  greens  are  greatly  used  by  showmen  who  attend  fairs  and  provide  entertain- 
ment and  amusement.  The  Society  has  invited  the  Showmen’s  Guild  of  Great  Britain 
to  submit  any  views,  as  the  representative  body  of  95  per  cent,  of  all  showmen 
who  attend  fairs  in  this  country.  They  say : — ■ 

‘Although  the  biggest  annual  fairs  are  held  in  the  larger  centres  such  as 
Newcastle,  Hull  and  Nottingham,  yet  the  greatest  part  of  the  business  is  done 
at  local  events  in  the  smaller  towns  and  villages  which  are  in  the  sphere  of 
influence  of  the  lords  of  the  manor.  During  the  season  from  about  May  till 
October  some  250  fairs,  large  and  small  take  place  every  week,  often  on 
village  greens  and  commons  in  association  with  a carnival  or  fete. 

The  fair,  particularly  the  country  fair,  is  closely  associated  to  open  spaces 
which,  as  towns  spread  and  the  value  of  land  for  development  increases,  are 
becoming  fewer  and  fewer. 

The  Guild  have,  therefore,  a practical  interest  in  the  preservation  of  common 
land  and  open  spaces,  and  they  may  make  a modest  claim  that  the  holding 
of  a fair  is  an  ancient  and  a traditional  way  of  using  open  spaces  once  or 
twice  a year.  From  lime  immemorial  showmen  have  travelled  the  country  and 
although  much  of  their  business  is  now  done  in  the  towns  they  are  associated 
with  the  open  spaces  of  Great  Britain  to  perhaps  a greater  extent  than  most 
other  bodies  can  claim  to  be.  They  would,  therefore,  like  to  express  their 
appreciation  of  the  aims  of  the  Manorial  Society  and  would  be  happy  to  give 
any  assistance  in  their  power  to  forward  the  objects  of  the  Society,’ 

E.  MANORIAL  GOVERNMENT 

10.  Mention  has  already  been  made  of  the  powers  the  commoner  himself  possesses 
for  the  administration  and  government  of  the  usage  of  common  lands.  This  is  done 
through  the  manorial  courts,  which  are  incident  to  each  manor.  The  Court  Leet, 
the  Court  Baron,  and  the  Customary  Court  had  very  extensive  powers  in  the  past, 
both  in  civil  and  criminal  matters,  to  regulate  the  life  of  the  inhabitants  of  the 
manor  lands,  to  see  that  they  got  justice  as  against  the  lord  and  as  against  each 
other,  and  to  punish  the  wrong-door.  It  is  impossible  to  set  out  in  any  detail  the 
extent  of  the  control  exercised  by  the  courts  on  the  lives  and  habits  of  the  people, 
and  much  of  this  control  has  since  been  given  into  other  hands,  i.e,,  the  police, 
the  magistracy,  the  county  courts,  etc.  But  they  .still  deal  with  offences  of  bad 
husbandry,  and  could  very  usefully  be  employed  to  much  greater  extent  than  they 
are  to-day.  Before  coinsidering  their  coaistitution,  it  may  be  noted  that  many  of  the.se 
oouiTs  are  still  regularly  functioning,  to  the  benefit  of  the  community ; many  of 
them  arc  kept  alive  for  sentimental  reasons  and  as  a relic  of  old  custom  that  no 
one  wishes  to  extinguish  ; but  many  of  them  have  been  allowed  to  fall  into  disuse, 
and  might  with  advantage  be  revived. 

11.  Regard  must  always  -be  given  to  the  grazing  rights  of  commoners,  and  the 
Manorial  Courts-Lect  and  Courts-Baron  give  these  commoners  ample  opportunity 
of  stating  and  asserting  their  rights,  and  enforcing  their  observance,  The  regular 
holding  of  such  courts  should  therefore  be  encouraged,  and  some  methods  of 
accomplishing  this  are  shown  later.  Where  they  have  fallen  into  disuse  the  lord 
of  the  manor  should  be  advised  and  assisted  to  take  all  steps  necessary  to  aid  fheix 
revival  or  restoration.  This  Society  would  be  glad  to  offer  its  services  to  aid  in 
the  reconstitution  of  his  courts  by  any  lord  of  the  manor  who  might  apply.  The 
excellent  feature  of  these  courts  is  that  the  tenantry  form  the  ‘ homage  ’ or  jury, 
and  are  the  judges,  their  ‘ presentments  ’ being  carried  into  effect  by  the  lord  of 
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the  manor  or  his  steward,  who  duly  accounts  to  the  next  sitting  of  the  couit.  In 
this  way  the  cost  of  expensive  actions-at-law  to  decide  questions  of  rights,  is  saved  ; 
‘bad  blood’  is  avoided,  for  the  loser  knows  his  cause  has  been  tried  by  nis  lellow- 
yillagers,  and  a display  of  ill-feeling  would  earn  their  contempt. 


F.  MANORIAL  COURTS 

12  Outstanding  among  the  advantages  of  a manorial  court  is  this  it  combines 
good  husbandry  by  the  commoners  with  the  preservation  for  the  general  PuWid  s 
recreational  enjoyment  of  fine  sweeps  of  common  land  in  a form  impo.ssible  it 
they  were  broken  up  into  fields. 

13  Characteristic  of  manorial  courts  are  their  democratic  constitution,  their 
efficiency  and  their  striking  adaptability  to  new  methods  of  agriculture.  They  are, 
moreover,  a source  of  good  fellowship,  pride  and  colour  in  the  life  of  the  countryside. 


Constitution 

14.  With  slight  variations  between  manor  and  manor,  the  following  is  the  typical 
constitution  of  a manorial  court:  — 

The  court  is  convened  by  the  steward,  who  is  appointed  by  the  lord,  and  every 
commoner  has  the  right  and  the  duty  to  attend.  Twelve  jurymen  are  elected  by  their 
fellow  commoners  to  decide  on  all  measures  for  the  improvement  and  good  manage- 
ment of  the  common  land  grazing. 

15.  These  jurymen  elect  a bailiff  and  his  assistant  hayward— the  execulive  officers 
of  the  manor— to  see  that  measures  decided  upon  are  carried  out. 

16.  Any  commoner  accused  by  the  elected  bailiff  or  hayward  of  breaking  a rule 
made  by  the  elected  jury  is,  if  convicted  by  the  jury,  fined — a scale  of  fines  having 
been  laid  down  by  the  jury  for  all  offences  against  their  regulations. 

' 17.  Before  each  court,  the  lord  and  his  steward  prepare  an  agenda  of  matters 
requiring  the  elected  jury’s  deliberation  and  decision — e.g.,  the  need  to  lime  the 
common  land  grazing.  But  it  is  the  elected  jury  alone  who  take  decisions — by  majority 
vote.  And  jurymen  also  raise  matters  for  decision  after  the  agenda  prepared  by 
lord  and  steward  has  been  completed. 

Efficient  Management  of  Common  Land  grazing  by  Manorial  Courts 

18.  Rules  made  by  the  elected  jury  of  the  Manorial  Court  of  Eton  in  Bucks, 
which  was  resuscitated  in  1948,  may  serve  as  a typical  example. 

19.  No  grazing  is  allowed  on  the  commons  from  March  1 to  May  1 . From  May  1 , 
each  commoner  may  graze  one  beast  for  every  five  acres  he  farms  within  tho  manor. 

20.  A commoner  may  let  that  right  to  another  commoner.  All  beasts  musit  bo 
marked.  Sheep  are  not  allowed  until  the  autumn.  Those  whose  land  marches  with 
(he  common  must  keep  their  boundary  fence  stock-proof,  the  penalty  for  failing 
to  do  so  being  10s.  for  each  pole  of  fencing  found  defioient  by  the  elected  bililill 
or  hayward.  K any  oommioner  turns  more  beasts  on  to  the  common  than  he  is 
entitled  to  do,  they  are  impounded  by  the  hayward  and  that  commoner  is  fined 
23s.  for  each  beast  in  excess  of  his  quota.  (Out  of  this  23s.  line  per  extc.s.s  beast, 
(he  hayward  receives  3s.  for  himself.)  Failure  to  mark  a beast  is  punished  by  a 
fine  of  10s. 

and  its  Improvement  by  Manorial  Courts 

21.  A Manorial  Court  can  make  full  use  of  modem  methods  of  husbandry. 
For  example  at  Northleach  in  Gloucestershire  a contribution  is  decided  upon  at 
the  annual  manorial  court  for  each  beast  grazed,  at  present  £2  10s.  per  beast — 
and  this  money  is  spent  by  the  elected  bailiff  on  fertilisers,  chain  harrowing,  thi.stic 
spraying  etc.,  Northleach  Common’s  53  acres  carry  55  beasts  from  May  T4th  to 
November  14th. 

Vital  need  for  Roadside  Fencing 

22.  Danger  to  stock  from  modem  traffic  along  unfenced  roads  cutting  across 
common  land  is  the  outstanding  cause  of  the  decline  of  common  land  grazing 
since  the  .First  World  War. 
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23.  Unless  stock  is  either  tethered  or  guarded — both  requiring  uneconomic 
expenditure  of  labour — it  is  in  danger  of  being  killed  or  damaged  by  passing 
vehicles. 


24.  This  great  discouragement  to  grazing  has  consequently  led  in  many  places 
to  the  disuse  of  manorial  courts. 


25.  This  problem  of  tralSc  does  not  arise  at — for  example — ^Eton  or  at  Dorney 
in  Buckinghamshire  or  at  Northleach  in  Gloucestershire.  There  the  commons  are 
either  uncrossed  by  any  road  at  all,  or  crossed  only  by  a minor  road  with  a 
cattle  grid  at  each  exit,  or  only  skirted  by  a road — the  side  of  which  is  fenced 
where  it  runs  along  the  edge  of  the  common.  In  such  manors  the  manorial  courts 
are  in  active  operation  and  the  common  land  is  consequently  both  efSciently 
grazed  and  preserved  for  the  recreational  enjoyment  of  the  general  public.  The 
problem  is  becoming  increasingly  serious  on  very  large  upland  commons  crossed 
by  unfenced  roads  such  as  those  commons  managed  by  the  manorial  court  of 
Spaunton  in  North  Riding  where  with  road  widening  leading  to  faster  and  more 
traffic,  the  number  of  sheep  killed  grows  every  year— usually  without  any  redress 
to  the*  commoner  because  he  cannot  trace  the  offending  motorists. 


26.  But  on  many  hundreds  of  commons  throughout  the  country  the^  vital  need 
is  for  roadside  fencing  and  for  cattle  grids.  This  would  be  no  handicap  to  the 
general  public  icsing  the  commons  for  air  and  exercise  if  frequent  stiles  were 
provided.  At  suitable  points  between  refencing  and  the  roadside,  parking  spaces 
for  vehicles  might  be  provided  by  arrangement  with  the  lord  of  the  manor.  Fencing 
costs  are  high.  It  would  not  be  sufficient  simply  to  empower  Manorial  Courts 
to  erect  roadside  fencing.  A substantial  part  of  the  cost  rf  cattle  grids  is  fomd 
bv  County  Councils  and  the  same  principle  should  apply  to  roadside  tencmg. 
The  Minister  of  Agriculture  should  be  empowered  by  law,  on  application  being 
made  to  him  by  a Manorial  Court,  to  provide  the  whole  or  part  of  the  cost 
according  to  local  circumstances,  of  roadside  fencmg  where  he  is  satisfied  that 
the  common  land  concerned  will  thereby  be  fully  and  efficiently  grazed  and  that 
the  recreational  amenities  of  the  general  public  will  be  safeguarded  by  stiles  and 
by  spaces  at  the  roadside  on  which  to  park. 


Need  tor  Water 

27  On  many  commons  there  is  no  water  or  no  water  suitable  for  attested  cattle. 
If  roadside  fencing  is  made  possible,  water  troughs  would  be  an  immense  advantage- 
saving  the  considerable  labour  of  taking  beasts  to  be  watered  elsewhere.  On 
appUcation  by  a manorial  court,  the  Minister  should  be  empowered  to  make 
a substantial  grant  towards  the  cost  of  laying  on  water,  where  he  is  satisfied  that 
the  expense  is  justified. 


Enforcement  of  Majority  Decisions  Essential 

28  No  case  is  known  to  the  Manorial  Society  of  a decision  made  by  the  jury 
of  a’  manorial  court  being  challenged  by  a fellow  commoner.  Examples  of  the 
enforcement  of  jurys’  regulations  have  been  given  above. 


29  But  cases  could  arise— as  indeed  they  have  already  arisen  on  commons 
where  there  is  no  manorial  court  but  only  some  ‘committee  of  management 
lacking  the  prestige  of  a manorial  court.  At  Bodmin  Moor,  it  is  understood,  one 
commoner  habitually  defies  the  arrangements  made  by  his  fellow  commoners. 


30.  If  advantage  is  to  be  taken  by  lords  and  comrnoners  of  modem  methods 
of  agriculture  to  improve  grazing  on  common  land,  it  is  essential  that  arrange- 
ments entered  into  by  elected  juries  with  lords  of  manors  be  binding  on  aU. 


31.  Decisions  taken  by  the  elected  jury  of  a Manorial  Court  for  the  improve- 
ment and  good  management  of  the  common  land  and  its  grapng  must  be  made 
binding  in  law  upon  all  commoners  of  the  manor  exercising  their  rights  of  common. 
Juries  must  also  be  empowered  by  law  to  decide  upon  contributions : to  be  made 
by  commoners  towards  the.  cost  of  improvements— from  fencing  to  fertilisers,  from 
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scrub  clearance  to  thistle  spraying — and  to  collect  such  contributions.  Enforcement 
could  be  by  impounding  of  animals,  forfeiture  of  common  rights,  and  normal 
process. 

Attested  and  Non-attested  Catde 

32.  In  this  transitional  period  the  juries  of  all  manorial  courts  at  prcse^  allow 
non-attested  cattle  on  the  common  lands.  As  the  transition  aimed  at  by  the  Govern- 
ment takes  place,  this  will  change^ — provided,  of  course,  that  roadside  fencing  is 
made  possible. 

33.  In  the  Manor  of  Painswick  in  Gloucestershire,  where  there  are  separate 
commons,  the  jury  is  to  be  asked  by  the  lord  of  the  manor  to  decide  this  winter 
whether  next  year  certain  commons  should  be  allotted  to  attested  and  certam — 
for  the  time  being— to  non-attested  cattle.  As  the  transition  progresses,  the  jury 
will  be  asked  if  they  will  allot  more  and  more  of  the  Painswick  Commons  to 
attested  cattle.  This  example  might  well  be  followed  in  other  manors  where  there  is 
more  than  one  common. 

Benefit  to  the  General  Public  of  Manorial  Courts 

34.  A common  that  is  inefficiently  or  inadequately  grazed  and  is  allowed  to 
become  derelict  and  overgrown  is  of  very  littHe  recreational  use  to  the  general 
public.  A well  grazed  common  provides  the  public  with  a fine  expanse  for  recreation. 
Roadside  fencing  will  be  no  handicap  to  public  recreation  if  frequent  stiles  are 
provided.  It  would  prevent  motor  vehicles  from  taking  ‘short  cuts’  across  the 
common,  or  parking  illicitly  upon  the  grass,  and  spoiling  and  cutting-up  the  surface. 

G.  AFFORESTATION 

35.  For  many  generations  woods  were  cultivated  or  maintained  a.s^  a wealhei- 
shield  for  farm-land  and  live-stock,  and  for  a shelter  for  garne.  The  Forestry 
Commission,  surveying  the  havoc  wrought  in  our  reserves  of  growing  limber  by  the 
requirements  of  the  war,  in  their  1943  report  on  post-war  forest  policy  recommended 
the  creation  as  soon  as  possible,  of  forests,  state  and  private,  to  the  extent  01 
five  million  acres ; this  was  estimated  to  provide  for  one-third  of  our  timber 
requirements. 

36.  The  nation  awoke  to  a realisation  of  its  needs,  and  the  plan  recommended 
by  the  Forestry  Commission  was  put  into  effect  and  is  still  in  pr(Ke.ss  of  being 
carried  out.  It  has  had  a considerable  effect  on  the  landscape,  of  course,  enhancing 
the  beauty  of  the  countryside,  providing  shelter  for  stock,  and.  ensuring  a more 
abundant  supply  of  timber  for  our  national  needs,  with  benefit  to  our  national 
economy. 

37.  Manors  of  the  Spaunton  type  (See  footnote  to  paragraph  7 above)  with  their 
valleys  and  high  rolling  moorlands,  their  fertile  fields  for  feeding  cattle  and  their 
rougher  pasturage  for  sheep,  are  eminently  suited  to  carry  out  this  policy  of 
afforestation  on  a commercial  basis,  and  their  owners  should  have  every  encourage- 
ment to  do  so.  Thus  the  old  policy  of  deforestation  and  ‘ clearing  ’ the  land  carried 
out  through  slow  centuries  by  Cymru,  Saxon  and  Norman,  will  be  held  in  check, 
and  even  put  into  reverse. 

38.  Certain  areas  of  common  land,  very  little  frequented  by  the  public,  are  more 
suitable  for  afforestation  than  for  grazing.  The  elected  jury  of  a manorial  court 
should  be  empowered  by  law  to  enter  into  an  arrangement  with  the  lord  of  the 
manor,  the  owner  of  the  soil,  for  the  extinguishment  of  rights  of  commoiv— in 
exchange  for  compensation  by  the  lord  to  the  commoners  concerned — over  arcus 
of  common  which  the  lord  and  a majority  of  the  elected  jury  agree  arc  more 
suitable  for  afforestation  or  other  suitable  development  than  for  grazing.  The  lord 
should  then  have  the  power  in  law  either  himself  to  afforest  such  areas  of  common 
land  or  else  to  sell  or  lease  such  areas  to  the  Forestry  Commission.  If  the  lord  and 
the  elected  jury,  while  agreeing  that  such  an  area  of  common  should  be  alforcsled 
or  otherwise  developed,  fail  to  agree  the  price  to  be  paid  as  compensation  by  the 
lord  for  the  extinguishment  of  commoners’  rights  over  that  area,  an  arbitrator 
should  be  appointed  at  their  request  by  the  Minister  to  decide  the  price. 
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H.  VILLAGE  GREENS 

39.  Manorial  Courts  are  admirably  suited  to  the  efficient  and  democratic  manage- 
ment and  protection  of  village  greens — ^for  example  the  striking  success  of  the 
resuscitated  Manorial  Court  of  Cockfield  in  Suffolk,  where  courts  are  now  convened 
every  six  months.  They  already  have  full  power  in  law  to  prevent  all  encroachments 
and  damage  of  any  sort. 


I.  SUGGESTIONS 

40.  Majority  decisions  taken  and  regulations  made  by  the  jury  of  a manorial 
court  for  the  improvement  and  good  management  of  the  common  land  grazing, 
and  arrangements,  entered  into  for  that  purpose  with  the  lord  of  the  manor,  should 
be  binding  in  law  upon  all  commoners  of  the  manor,  e.g.,  some  commons  are  over- 
stocked because  grazing  rights  are  ‘without  stint’.  A majority  decision  upon 
awkward  or  outlaw  commoners  should  impose  reasonable  limits  and  conditions 
binding. 

41  The  jury  of  a manorial  court  should  be  empowered  by  law  to  decide  what 
financial  contributions  should  be  made  by  all  commoners  who  exercise  then  right 
of  common  towards  the  cost  of  improvements  to  the  common  land  grazing ; and 
the  steward  should  be  empowered  by  law  to  collect  such  contributions,  and  enforce 
payment. 

42.  Manorial  Courts  should  be  empowered  by  law  to  erect  fencing  along  the  sides 
of  roads  cutting  across  common  land  provided  that  the  recreational  amenities  of  the 
general  public  are  safeguarded  by  the  insertion  in  th^c  fencing  of  frequent  and 
that  (by  agreement  with  the  lord  of  the  manor)  the  fencing  at  suitable  Places  is 
set  back  some  yards  from  the  road  to  leave  spaces  on  which  the  public  can  part 
vehicles.  County  Councils  should  provide  litter  baskets  and  enforce  bye-Laws 
against  ‘litter  louts’,  and  ensure  that  copies  of  the  Country  Code  published  by 
the  National  Parks  Commission  are  available  at  all  county  libraries. 

43  The  Minister  of  Agriculture  should  be  empowered  by  law  to  make  substantial 
grants  to  manorial  courts  towards  the  cost  of  roadside  fencing,  where  he  is  safisfied 
fhat  thereby  the  common  land  concerned  will  be  fully  and  efficiently  grazed  and 
that  the  recreational  amenities  of  the  general  public  will  be  safeguarded  as  shown 
in  paragraph  42. 

44  The  Minister  of  Agriculture  should  also  be  empowered  to  make  sutetantial 
grants  to  manorial  courts  towards  the  cost  of  providing  common  land  with  water 
suitable  for  attested  cattle. 

which  the  lord  pays  t area  The  lord  should  then  have  power  to 

guishment  of  their  rights  tha  . e 1^^  Forestry  Commission, 

afforest  or  othervvise  develop  that  arm  or  compensation  to  the  commoners 

If  the  lord  rppo"  arbitrator  to  decide  the 

concerned,  the  Ministe  at  their  controlled  by  the  good  sense 

a cricket  ground  or  recreational  space. 

47.  The  Manorial  Society  trusts  that  Sind  ^0“^“  aid 

ifeps^of  and  also  of  seeing  manorial  courts  in 

operation. 
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J.  NEGLECTED  GREENS 

48.  Cases  have  been  made  known  to  the  Society  where  greens  or  commons  ^ are 
existing  in  a neglected  state,  apparently  without  care  or  ownership.  It  is  sometimes 
known,  and  other  times  surmised,  that  they  formed  part  of  a manor  or  manorial 
estate.  They  often  stand  where  towns  have  reached  out  and  touched  them,  or 
surrounded  them  with  rather  thinly-peopled  suburban  fringes,  the  inhabitants  of 
which  would  like  to  see  the  greens  become  a pleasure  instead  of  a growing  eyesore. 
The  local  authority  can  find  no  owner ; quite  possibly  he,  having  sold  much  land 
to  builders  or  others,  forgot  the  smaller  plots  (of  ‘ common  ’ land?)  which  were 
for  some  reason  unsaleable  and  produced  no  revenue,  and  abandoned  them  ; perhaps 
he  started  a new  life  in  the  colonies  giving  his  descendants  no  information  as  to 
the  forgotten  greens.  In  one  case  at  least,  the  local  people  formed  a company  (not 
for  profit,  hmited  by  guarantee)  which  now  looks  after  the  greens  out  of  the 
subscriptions  of  its  members,  for  the  ‘ absentee  land-lord  ’.  It  is  suggested,  that  in 
any  such  cases  the  local  council  should  have  statutory  powers  to  assume  ownership 
and  to  maintain  the  greens  at  the  public  expense  as  public  pleasure  grounds ; should 
the  true  owner  turn  up,  he  should  be  able  to  retake  possession  of  the  land  on 
repayment  to  the  local  council  of  its  expenditure,  on  either  side  no  Statute  of 
Limitations  to  apply. 


K.  ENCROACHMENT  ON  COMMONS : AND  STATUTES  OF  LIMITATIONS 

49.  Where  a neighbouring  landowner  or  his  tenant  has  encroached  on  a comrnon 
or  waste  of  the  lord  of  the  manor,  and  such  encroachment  is  proved  to  the  satisfaction 
of  the  Court  Leet  or  of  any  Court  of  lustice,  such  finding  shall  be  conclusive  to 
re-transfer  the  land  to  the  manor,  and  no  Statute  of  Limitations  shall  be  available 
to  any  party  so  as  to  defeat  the  finding.  The  payment  of  a rental  reserved  on  the 
enfranchisement  of  land,  in  favour  of  the  lord  of  the  manor  or  the  inhabitants 
thereof,  if  clearly  evidenced  by  the  instrument  of  enfranchisement,  or  otherwise 
appears  in  the  deeds  of  title  of  the  person  liable  to  pay  the  same,  shall  not  cease 
by  the  operation  of  any  Statute  of  Limitations,  except  as  to  arrears  thereof,  but 
shall  be  deemed  to  be  and  continue  in  full  force  and  effect. 


L.  METROPOLITAN  COMMONS : AND  AMENDING  ACTS 

50.  Common  lands  within  fifteen  miles  of  Charing  Cross  are  governed  by  the 
provisions  of  the  Metropolitan  Commons  Act  of  1866,  which  forbids  the  enclosure 
of  such  lands  but  enables  the  local  authority,  lord  of  the  manor,  or  the  commoners 
to  put  a scheme  before  the  Ministry  of  Agriculture  for  their  protection,  regulation, 
and  improvement,  and  authorises  the  making  of  hye-laws  for  their  good  government. 

51.  It  would  appear  that  lords  of  manors  within  the  area  find  the  Act  a sufficient 
protection  for  their  rights.  It  is  open  to  the  lord  to  neglect  or  strictly  enforce  his 
rights. 

52.  It  does  seem,  however,  that  the  need  to  prepare  and  promulgate  a scheme, 
and  submit  it  to  the  Ministry ; who  if  they  approve,  lay  it  before  Parliament  for 
confirmation,  is  needlessly  awesome,  complicated,  and  protracted ; and  that  the 
result  might  be  attained  much  more  simply,  alike  in  the  Metropolitan  area  and 
elsewhere  throughout  the  country,  if  the  scheme,  in  simple  language,  were  brought 
by  the  lord  of  the  manor  or  any  of  the  commoners,  to  the  Court  Leet  where  it 
could  be  freely  and  informally  discussed  and  any  objections  of  detail  met  by  easy 
amendment.  If  finally  adopted  by  the  Court  Leet,  the  scheme  could  be  sent  by 
the  steward  of  the  court  to  the  Land  Registry  for  registration,  or  direct  to  the 
Ministry  of  Agriculture. 

53.  It  has  been  submitted  to  the  Manorial  Society  of  Great  Britain  that  there 
are  cases  where  the  lord  of  the  manor  has  rights  and  jurisdiction  over  common 
but  is  not  the  freeholder,  and  that  in  such  case  the  freeholder’s  rights  should  be 
paramount.  This  is  readily  conceded,  but  the  Society  has  itself  no  particular  knowledge 
of  any  such  cases. 
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M.  COMMONS  AND  MOTOR  VEHICLES 


There  are  in  many  parts  of  Britain  ancient  footpaths,  bridle-paths,  and  ‘ green  ’ 
roadju  rSs  n?t  detailed  for  fast  or  heavy  traffic)  whkh  has  been  used  for 
centuries  and  which  lead  over  greens,  commons,  wastes,  heaths  and  moorland. 

examples  the  Icknield  Way  is  a pre-Roman  road  still  to  be  traced  acrMS 
n ^1,.'  fl.TiH  Berkshire  running  east  across  the  Midlands  and  possibly 

Buckinghamsh  ^ mines’  at  Brandon  (on  the  Suffolk-Korfolk  border) ; the 

SarwLh  rts  ovLZe  Be4  from  Wantage  to  the  White  Horse 

?Etr  sis"nifrsi^;t^^^^^^ 

£y\rrt»;Ten^^^^ 

A Bill  to  nromot  suoK^^^  was  before  Parliament  in  1939  but  was  dropped 
when  war  rokfouTrttepresLt  law,  does  not  allow  these  ways  to  be  ‘ restricted 
bv  the  authorities  on  the  score  of  amenity.  . , , , 

55  The  1939  Bill  or  a variation  should  be  re-introduced. 


In  Conclusion  . 

We  would  like  to  pay  tribute  to  the  very  great  help  we  have  received  in  compiling 
this  Memorandum,  from  (in  alphabetical  order).  . i c*  j 

Mr  Jonathan  Blow,  Lord  of  the  Manor  of  Painswick,  Stroud,  Glos., 

Mr.  Geoffrey  Wardle  Darley,  Lord  of  the  Manor  of  Spaunton,  in  the  Noith 

Mr.  ^An'Siony  ''pemce  Leach,  Steward  and  legal  adviser  of  the  Manor  of 

who  hav?each  cheerfully  given  all  assistance  and  information  j"  ^ 

has  been  in  pleasant  contrast  to  those  lords  of  manors  who,  at  the  other  extreme, 
simply  ignored  our  requests  for  data  or  opinions. 


APPENDIX  A 


MANOR  OF  KIRKHAM,  in  the  Township  and  Parish  of  KIRKHAM, 
in  the  County  of  Lancaster 


1 The  name  and  address  of  the  lord  of  the  manor  is ‘.—Edward  Geoffrey 
Sergeant,  ‘The  Elms’,  Wrea  Green,  and  Carr  HiU  Hotel,  Kirkham,  both  m 
Lancashire. 


uttsjuic.  _ . 

2.  The  office  of  steward  is  iat  present  vacant,  ithe  duties  being  fulfilled  by  the 
lord  himself. 


LU'ivl  liillioCiL. 

3.  The  Manor  of  Kirkham  has  an  approximate  area  of  S50  acres,  and  an 
approximate  circumference  of  6i  miles  (see  R.  Cnnliffe  ^aw,  page  16,  Kirkham 
in  Amounderness  ’).  About  half  of  the  acreage  is  now  built  upon.  Much  indus- 
trialization has  taken  place  in  the  area  during  the  war-time  and  the  develo^ient 
of  nearby  holiday  resorts  on  the  Lancashire  sea-coast  has  further  urbanised  the 
distriot.  The  manorial  lands  include  a race-course  (created  pre-yrai  by  said 
lord  of  the  manor,  which  he  has  now  sold,  part  to  the  Air  Ministry  for 
houses,  part  to  the  Lancashire  County  Council  for  the  erection  of  a Seoonday 
Modern  &hool,  and  another  part  for  the  creation  of  new  D™sional  Police  Head- 
quarters and  Police  houses;  all  these  sch^es  are  ® 

the  site  of  a Roman  Camp,  a section  of  a Roman  Road,  historic  Fish-StonM 
and  an  old  windmill.  The  lord  of  the  manor,  although  S ^ 

area  by  modern  houses,  and  exerUng  his  iinfluence  for  mi^ern  ideas,  has. 
strenuously  resisted  attempts  to  interfere  with  the  ancient 

Market  Place),  and  the  Windmill  (partly  dismantled)  and  has  had  these  now 
prSed  bOeing^^^^  by  the  Ministry  of  Works,  as  ‘ancient  monuments, 

and  historic  buildings 


nu  msunic  uiuiuudugs.  u u' 

-4.  The  presently-existing  rights  include  power  under  Royal 
twicc-annual  fairs  and  weekly  markets.  These  rights  are  still  exercised. 
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APPENDIX  B 

MANOR  OF  COCKFIELD,  in  the  Parish  of  Cockiicid,  near 
Bury  St.  Edmunds,  Suffolk 

1.  The  name  and  address  of  the  lord  of  the  manor  is : — (Mi.ss)  Constance 
Dixon,  4,  Essex  Villas,  PhilMmore  Gardens,  Kensington,  W.8. 

2.  The  steward  of  the  manor  is: — Hubert  William  Hughes,  46,  Eishergate 
Hill,  Preston ; deputy  steward,  Ernest  Carr  Dixon,  Prospect  House,  Muston. 
Yorks, 

3.  The  Parish  of  Cockfield  as  computed  on  the  Tithe  Rent  inquiry  in  1844, 
comprises  3,581  acres  and  29  perches  ; 

2,682  acres  2 roods  6 perches  are  arable  land, 

706  „ 2 ,,  3 ,,  are  Meadow  and  pasture, 

145  ,,  3 „ 6 „ are  Woodland, 

46  „ 1 „ 14  ,,  are  common  land. 


3,851  „ 0 „ 29 


The  common  land  is  divided  into  some  ten  greens,  together  with  verges.  Kome 
greens  mentioned  in  ancient  records  seem  to  have  disappeared. 

The  Great  Green,  which  is  the  largest,  wias  by  a previous  lord  of  the  manor 
conveyed  to  the  local  Parish  Council  for  a sum  of  £150,  and  is  by  the  Council 
devoted  to  use  for  the  holding  of  fetes  and  as  .a  public  recreation  space  It  is 
understood  the  pasturage  rights  of  commoners  exist  undisturbed.  The  Green  is 
not  enclosed. 


Another  Green  or  part  thereof  was  requisitioned  in  1941  under  war-time  Regula- 
tions and  was  recently  de-requisitioned  by  the  Air  Ministry  and  an  agreed  sum 
paid  for  compensation. 


7 he  Court  Leet  of  this  Manor  at  its  October  1955  sitting,  heard  complaint  that 
unauthorised  persons  had  interfered  with  the  commonage  rights  by  forbidding  the 
pasturage  of  stock  (i.e.  goats)  on  a Manor  Green  opposite  their  nrcmise.s.  .Steps 


.a™  jinonoicu  wiiii  ulc  comraonage  rignis  oy  lormdd: 

pasturage  or  stock  (i.e.  goats)  on  a Manor  Green  opposite  their  premises 
were  taken  to  assert  the  right  of  the  Commoners. 

Complaint  was  also  made  of  the  fouling  of  another  manor  green  by  depositina 
^imal  bones,  ash,  etc.  Steps  were  taken  and  the  nuisance  ceased.  The  lord  of 
the  manor  has  recently  made  arrangements  for  the  effective  maintenance,  at  her 
expense,  of  all  the  greens  of  the  manor. 

Now  existing  are  reserved  rndneral,  shooting  and  turbary  rights:  together  with 
rights  of  Pound,  and  of  ‘ Waifes  ’ (stolen  goods  discarded  by  a thief)  and  E.straycs. 


Examination  of  Witnesses. 

Miss  Constance  Dixon,  Mr.  Edward  G.  Sergeant,  Mr.  Hubert  W Hu[iiii.s 
Called  and  Examined. 


3058.  Mr.  Lubbock : Thank  you  very 
much  for  coming  this  morning  and  for 
your  memorandum ; first,  is  there  any- 
thing you  would  like  to  say  in  general? 

Mr.  Hughes-.  I would  like  to  add 

one  thing.  Since  the  memorandum  was 
submitted  reviews  have  appeared  in  the 
press  of  the  seventh  report  of  the 
National  Parks  Oommission.  It  was  a 
matter  of  great  interest  to  me  that  the 
report  devotes  very  great  attention  to  the 
question  of  litter  in  the  National  Parks. 
We  have  dealt  in  our  memorandum  with 
what  is  commonly  called  the  ‘ litter 


lout  and  I notice  that  the  National 
Parks  Com'iTiiss'i'Oin  have  some  very  gniev- 
ous  complaints  to  make  of  de.struction 
and  vandalism  in  the  National  Parks  I 
think  I may  say  that  lords  of  the  manor, 
as  such,  have  no  objection  to  the 
general  public  taking  advantage  of  the 
vast  recreational  and  open  spaces  which 
belong  to  them,  but  they  feel  dis- 
appointed if  the  public  leave  their  okl 
botfa,  sardine  tins,  and  p.apor  packets 
behind  them.  It  is  the  sort  of  vandali.sm 
which  seems  to  be  very  general.  At  a con- 
ference on  the  question  org.aniscd  by  the 
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Ramiblors’  Association  and  attended  by 
various  bodies  one  man  said  he  was 
atoid  the  public  were  generally  prone 
to  scatter  Utter,  and  he  did  not  know 
whether  it  was  fair  that  they  should  be 
allowed  to  wander  over  the  National 
Parks,  He  was  howled  down  by  other 
speakers.  I pointed  out  in  his  defence 
that  was  exactly  our  position  ; we  did 
not  mind  the  public  coming  on  to  com- 
mons, but  we  hoped  they  would  use 
the  privilege  properly  and  would  study 
the  Country  Code  and  obey  its  tenets. 

3059.  Tn  paragraph  1 of  your 
introduction  you  talk  about  the 
re.source.s  at  your  disposal,  and  then  in 
the  next  paragraph  you  talk  of  the  old 
Manorial  Society  which  functioned  until 
about  1925.  Would  you  tell  us  why  that 
society  came  to  an  end  and  what  the 
present  .society  is  and  wihat  its  resources 

are? As  1 wa.s  not  a meinber  of  the 

old  Manorial  Society,  I can  only  surmise 
that  with  the  passing  of  the  I.aw  of  Pro- 
perty Act  in  1925,  and  the  abolition  of 
copyhold,  which  was  perhaps  the  chief 
source  of  work  for  manorial  courts,  the 
Manorial  Society  considered  that  Us 
activities  were  no  longer  needed,  and  it 
wa.s  allowed  to  become  defunct.  1 have 
been  entirely  unable  to  trace  any  of  its 
old  papers  and  record.?,  and  I do  not 
know  where  they  can  be  found.  That 
prevents  me  from  speaking  with  great 
knowledge  of  its  work,  except  from  such 
copies  of  documents  as  I have  been  aiWe 
to  (hid,  A.s  regards  the  resources  of  the 
present  society,  it  is  .small  in  numbers. 
It  was  formed  only  in  the  early  part 
of  1955  {though  not  with  reference  to 
thi.s  Commi.wion’s  silting) ; we  learned 
only  later  in  the  pro.ss  that  a Commis- 
sion wa,s  to  be  .appointed.  We  had  every 
desire  to  .support  its  work  and  as  wo 
were  ourselves  then  small  in  numbers  we 
decided  to  hold  a public  conference  of 
all  lords  of  manors  who  might  find  it 
desirable  or  oonvenient  to  attend,  and 
of  tiny  othere  who  had  any  interest  in 
the  subject,  .so  that  they  could  express 
their  vicw,s;  wc  could  (bon  take  note  of 
Ihoso  views  and  consolidate  them  into 
a comiposite  memorandum  to  present  to 
the  Commi9.sion.  That  conference  was 
held  on  21st  March  last,  and  evoked  a 
groat  deal  of  public  interest  and  com- 
ment, both  from  people  who  attended 
and  also  from  people  who,  though  not 
members  of  the  Manorial  Society,  wrote 
to  me  that  they  were  interested  in  its 


work.  They  'gave  me  all  fhe  information 
at  their  disposal,  and  their  views.  Some 
of  the  views  are  peculiar  to  individuals, 
some  are  m'Ore  generally  'held.  These  lat- 
ter we  amibodied  in  our  imomorandum  ; 
tho,se  which  are  peculiar  to  one  or  two 
individuals  we  have  omitted. 

3060.  Professor  Stamp : Arc  there  any 
qualifications  for  membership  of  the 
MiTnorial  Society?  Can  anyone  join  or 
are  all  your  members  lords  of  the  manor 

or  owners  of  land? ^There  is  no 

qualification.  But  people  other  than 
lords  or  stewards  of  manors  must  have 
an  interest  in  the  Society  or  they  would 
not  be  prepared  to  pay  a guinea  or  two 
guineas  to  join.  Subject  to  their  having 
an  intere.st  we  are  willing  to  allow  them 
to  help  us  in  our  work  ; but  their  views 
do  not  have  the  same  weight  as  those  of 
lords  of  the  manor  or  stewards  of 
manors.  If  you  are  interested  you  will 
find  a fuller  de.scription  of  our  Society 
in  the  ‘ Parish  Councils  Review  ’ for 
.Summer,  1956. 

3061.  Mrs.  Puloii:  What  is  the  present 

membership  of  your  society? Miss 

Dixon  \ 52.  The  odd  two  members  live 
in  Chicago  in  the  United  States  of 
America. 

3062.  Mr.  Luhhock:  In  Section  C, 

‘ Variety  of  Manors  ’ you  mention  that 
.some  manors  have  joint  holder,?  of  the 
lordship.  How  does  that  come  about? 

Mr.  Hughes:  Sometimes  they  are 

executors  or  trustees  under  wills ; or 
sometimes  htrsband  and  wife  have  ac- 
quired the  lordship  of  a manor  jointly. 

3063.  Mr.  Arnold-Baker:  I know  of 
a manor  in  Cornwall  where  four  persons 
were  jointly  lords  of  the  manor  in 
different  proportions.  Could  they  be 

do.5cendant.s  of  co-parceners? 1 think 

it  is  quite  pos.sible.  It  might  present 
some  difficulties,  but  there  .are  a number 
of  cases  of  statutory  and  corporate 
bodies  being  lords  of  the  manor. 

3064.  Mr.  Luhhock:  What  are  the 

manorial  rights  which  you  say  in  para- 
graph 7 are  valuable  .still? It  is  a 

matter  of  speculation,  but  in  these  days 
of  uranium  and  molybdenum  it  is  quite 
possible  that  areas  which  were  considered 
of  no  value  in  the  past,  because  they 
contained  no  coal  or  iron,  might  become 
very  valuable  in  the  future ; even  such 
minerals  as  flints  might  become  valuable 
again.  Actually  the  timber,  mineral, 
turbary  and  riparian  rights  may,  I be- 
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lieve,  be  of  exceedingly  great  value. — 
Mr.  Leach : I am  steward  to  a large 
manor  in  the  North  Riding.*  The  rights 
over  the  manor  there  are  regarded  as  of 
great  value,  both  by  the  lord  of  the 
manor  and  Ijy  the  common  right  holders. 
Tlie  common  right  holders  find  them 
vsduable  mainly  in  regard  to  the  number 
of  sheep  which  they  can  graze ; they 
graze  several  thousand  sheep  on  our 
moor,  for  which  they  pay  nothing  at  all. 
The  common  right  goes  with  the  ad- 
jacent farms  ; and  in  these  days  it  is  a 
very  attractive  one.  I understand  they 
may  get  a subsidy  of  something  like  5s. 
a sheep,  and  the  more  sheep  they  put 
out,  whether  fat  or  lean,  the  greater  the 
subsidy  ; it  is  a big  financial  advantage 
to  the  commoners.  From  the  lord  of  the 
manor’s  point  of  view,  the  grouse  shoot- 
ing is  very  useful.  Other  shooting  rights 
on  the  lower  land  are  valuable,  as  well 
as  the  mineral  rights:  we  have  a large 
limestone  quarry  which  has  been  work- 
ing for  many  years,  and  brings  in  quite 
big  royalties.  There  is  also  a certain 
amount  of  iwhat  I might  call  ‘ wild  ’ 
timber  growing ; we  are  not  allowed  to 
plant  timber,  hut  this  wild  timiber  is  of 
value. 

3065.  I believe  that  without  the 
Miinistry  of  Agriculture’s  consent  you 
are  not  allowed  to  fence  in  order  to 

protect  your  plantings? No,  I agree 

we  cannot,  as  the  law  stands  at  the 
moment. — Mr.  Hughes:  That  is  rather 
an  important  point.  Our  inability  to 
fence  is  a great  disadvantage.  For  ex- 
ample, we  cannot  stop  the  highway 
authorities  dumping  their  road-making 
material  on  manorial  waste  on  the  verges 
of  the  road. — Mr.  Sergeant:  The  market 
and  fair  rights  are  also  of  importance. 
I am  lord  of  the  manor  of  Kirkham, 
Lancashire ; I have  the  market  rights, 
and  also  those  connected  with  the  annual 
fairs,  both  of  five  days’  duration,  held 
in  June  and  October.  The  showmen 
greatly  value  being  able  to  attend  these 
fairs  by  right,  and  not  merely  at  the 
whim  of  the  local  authority.  My  interest 
is  that  I can  collect  tolls ; but  I could 
not  stop  the  showmen  coming,  because 
it  is  their  right  to  come. 

3066.  How  are  the  tolls  agreed? 

I ask  the  showmen  for  the  usual  pay- 
ment of  a.  shilling  a foot  frontage  on 


ordinary  stalls,  and  also  on  stalls  where 
people  are  selling  goods.  With  machines 
and  roundabouts  we  strike  an  agree- 
ment ; if  they  are  doing  well  they  pay 
more,  and  if  they  are  not  doing  quite 
so  well  they  pay  less.  We  work  very 
happily  together  and  never  have  any 
disputes. 

3067.  Professor  Stamp:  If  you  sold 
those  rights,  either  voluntarily  or  com- 
pulsorily to  the  local  authority,  would 
you  still  retain  the  title  of  lord  of  the 
manor,  or  would  that  be  sold  to  the 

local  authority? 1 would  still  retain 

the  title.  A lord  of  the  manor  may  sell 
part  of  his  rights. 

3068.  The  local  authority  would  pur- 
chase the  land,  subject  to  commoners’ 
rights ; in  other  words  it  would  pur- 
chase the  lordship  of  the  manor  in  so 
far  as  it  has  privileges  and  duties ; bui 
would  you  still  retain  the  title,  or  would 

it  become  extinct? 1 should  imagine 

I would  still  retain  the  title. 

3069.  In  some  cases  we  are  told  that 
the  Church  Commissioners,  or  a Minis- 
ter or  the  local  authority,  is  in  fact  the 
lord  of  the  manor  ; in  other  cases  we 
are  told  that  the  title  of  lord  of  the 
manor  is  something  separate  from  the 

land.  What  is  your  opinion? Mr. 

Leach:  I think  the  question  you  in- 
stanced supposed  that  Mr.  Sergeant  sold 
his  rights  to  the  markets  and  fairs.  I 
would  say  that  in  those  circumstances 
he  would  still  retain  ownership  of  the 
title  of  lord  of  the  manor  becau.se  the 
lordship  of  the  manor  might  well  cover 
other  rights  and  privileges  not  attached 
to  the  market  rights.  It  would  be  a 
matter  of  the  contract;  he  would  only 
be  seling  part  of  his  present  rights. 

3070.  Mr.  Arnold-Baker : Are  we  not 
talking  about  different  types  of  right? 
Market  rights  are  always  granted  by 
charter ; one  has  either  to  produce  a 
charter  or  prove  one  has  been  lost.  .So 
if  one  were  selling  market  rights  one 
would  in  fact  be  selling  the  charter, 
which  would  be  a separate  thing  from 
the  lordship  of  the  manor.-— -Mr. 
Hughes:  Yes,  that  is  so. 

3071.  Mr.  Evans:  Can  a lord  of  the 
manor  still  remain  a lord  of  the  manor 
in  spite  of  the  fact  that  he  has  disposed 
of  all  his  rights  as  lord  of  the  manor? 


• Footnote:  The  manor  of  Speaunton.  See  Appendix  to  the  evidence  by  the  Country  Land- 
owners’  Association.  Royal  Commission  on  Common  l,and  Minutes  of  Evidence  22,  page  646. 
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Being  lord  of  the  manor  is  one  of 

his  rights.  I think  the  position  might  be 
put  this  way.  If  the  lord  of  the  manor 
sells  his  lordship,  the  conveyance  carries 
with  it  all  the  things  appurtenant  to  that 
manor  which  are  still  in  his  ownership, 
i’t  is  a conveyance  of  any  land,  garths, 
mineral  rights  and  so  on ; but  if  he  sells 
by  a special  bargain  this  particular  land 
or  that  particular  right  of  shooting,  his 
title  of  lord  of  the  manor  is  not  affected. 
It  all  depends  on  what  bargain  is  made 
by  the  parties  at  the  start. 

3072.  Mr.  Lubbock:  Does  he  retain 

the  title  if  he  sells  all  the  land? That 

has  happened,  by  the  gradual  sale  of 
land  for  building  purposes  until  there 
is  no  saleable  land  left,  but  the  lord  of 
the  manor,  though  he  may  have  only  a 
two  feet  verge  on  the  roadside,  still 
retains  his  title.  Some  of  our  landed 
families  have  very  little  land  now. — Mr. 
Sergeant:  We  have  seen  kings  without 
kingdoms,  waiting  for  the  swing  of  the 
pendulum.  In  the  Manor  of  Birmingham 
all  lands  and  physical  possessions  have 
been  sold  piecemeal,  but  the  lord  of  the 
manor  has  retained  his  title. 

3073.  Mr.  Arnold-Baker:  Does  that 
mean  that  even  where  all  the  land  in 
a manor  had  been  sold,  but  the  lordship 
remained  vested  in  a person  and  his 
successors,  the  right  to  call  the  manorial 
court  would  still  be  vested  in  that  person 
although  he  had  no  interests  in  the  soil 

himself? Mr.  Hughes:  Cases  have 

been  brought  to  my  notice  where  the 
lord  of  the  manor  has  been  iintraceable. 
Perhaps  the  grandfather  went  to  Canada 
or  Australia,  and  no  one  knows  where 
the  grandson  is ; but  the  rights  still 
exist  altho-ugh  he  may  not  be  aware  of 
them.— Mr.  Leach:  It  is  difficult  to 
trace  when  the  lordship  of  the  manor 
comes  to  an  end  in  many  cases,  because 
sometimes  the  land  and  the  manorial 
rights  are  sold  off  in  bits  and  pieces, 
and,  in  general,  there  is  nothing  left,  but 
often  there  still  are  verges  on  the  road- 
side, parcels  of  waste  land  and  village 
greens  which  remain  vested  in  the  lord 
of  the  manor  and  go  with  the  title. 

3074.  Professor  Stamp:  Have  you 

heard  of  oases  where  the  only  property 

is  the  Manor  House? ^I  do  not  know 

of  one  myself. 

3075.  Mr.  Evans : What  is  the  position 
when  there  is  nothing  left  in  the  owner- 
ship of  the  former  lord  of  the  manor- 
no  grass  verge,  or  anything  else?  If  he 
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has  disposed  of  all  rights  whatsoever  he 
might  have  had  as  lord  of  that  particular 
manor,  does  he  still  remain  the  lord 

of  the  manor? Mr.  Hughes:  There 

is  no  legislation  which  extinguishes  his 
lordship,  although  he  has  nothing  cor- 
porate left  at  all ; it  is  an  incorporate 
title. — Mr.  Dixon:  It  might  be  different 
with  a ‘ reputed  ’ or  ‘ interior  ’ manor. 

3076.  Mrs.  Paton:  When  people  buy 

manors  do  they  not  buy  them  in  order 
that  they  can  ]be  called  lord  of  the 
manor? Mr.  Hughes:  Usually,  yes. 

3077.  So  the  title  of  lord  can  change 

hands? Yes ; they  have  done  so  since 

they  were  created.  They  are  bound  to  be 
passed  by  sale  or  descent,  since  the  pass- 
ing of  the  statute  Quia  Emptores  in  1290. 

3078.  Mr.  Evans:  It  all  depends  then 
on  the  wording  of  the  conveyance.  If 
the  lord  of  the  manor  merely  sells  such 
rights  as  he  has,  and  the  conveyance 
does  not  state  that  the  actual  title  passes 
also,  the  title  remains  with  him  ; but  if 
the  conveyance  says  that  the  title  passes 
also,  is  the  lordship  of  the  manor  then 

transferred? Yes.  There  are  one  or 

two  corporations  which  still  exercise 
their  functions  as  lords  of  the  manor, 
although  the  manors  no  longer  exist 
today.  They  hold  courts  with  very  great 
pomp  and  ceremony,  and  generally  there 
is  rivalry  to  become  an  officer  of  such  a 
court  and  take  part  in  their  annual 
functions  and  dinners. 

3079.  Mr.  Lubbock:  In  Section  E 
you  discuss  manorial  government.  You 
speak  of  the  way  manorial  coiuts  still 
deal  with  offences  of  bad  husbandry, 
and  say  more  might  with  advantage  be 
revived.  Where  they  have  fallen  into 
disuse,  is  it  not  generally  because  they 
had  ceased  to  fulfil  any  useful  function, 
and  would  not  an  attempt  to  revive  them 

be  rather  artificial? No.  In  more 

primitive  times  the  lord  of  the  manor, 
by  virtue  of  his  lordship,  exercised 
suzerainty  over  the  domain  of  his 
manor  and  was  responsible  for  its  good 
government  and  good  condition.  He 
appointed  his  own  police  officers,  and  his 
own  coroner  ; he  held  his  court  where, 
in  accordance  with  the  best  Anglo- 
Saxon  traditions,  the  judges  were 
actually  the  men  who  formed  the  jury. 
They  decided  ; the  lord,  by  his  steward, 
merely  recorded  their  decisions  and, 
through  his  bailiff,  gave  effect  to  them. 
But  with  the  establishment  of  a stand- 
ing police  force  much  of  the  criminal 

y Digitisation  Unit 


708 


ROYAL  COMMISSION  ON  COMMON  LAND 


jurisdiiotiion  of  the  lord  of  the  manor 
passed  away.  There  was  no  need  for 
him  to  apprehend  malefactors,  thieves, 
vagabonds,  those  who  wandered  about 
without  any  visible  means  of  sub- 
sistence ; the  police  looked  after  that. 
The  jurisdiction  he  exercised  in  criminal 
matters  has  gone  to  the  petty  sessional 
justices.  His  jurisdiction  over  the 
husbandry  of  his  tenants  still  remains ; 
but  today  the  difficulty  is  that  the  deci- 
sions of  his  courts  cannot,  as  far  as  I 
can  see,  be  enforced  beyond  the  bounds 
of  his  own  manor.  He  can  fine  a man 
for  isome  offence,  but  unless  he  can 
recover  it  from  that  rnan  by  seizure  of 
stock,  the  fine  is  useless.  His  judgments 
are  not  recognised  in  any  other  court. 
Ihere  are  exceptions  to  this  rule,  because 
where  a manor  possesses  a recorder  it 
still  keeps  its  jurisdiction  to  try  small 
oases. 

3080.  Can  you  quote  an  instance? 

Yes.  Her  Majesty  is  the  lord  of  the 
manor  of  Salford  Hundred,  and  the 
Salford  Hundred  Court  of  Pleas  meets 
with  statutory  sanction  regularly  because 
it  has  a recorder  skilled  in  the  law.  The 
Borough  of  Preston  still  has  a Court  of 
Pleas  which  has  jurisdiction  for  litiipnts 
to  commence  proceedings  by  writ  of 
summons  as  in  the  High  Court.  The 
difference  is  that  they  pay  a shilling,  and 
in  the  High  Court  30s.  A very  important 
action,  such  as  a libel  action,  would  cost 
much  less  in  the  Court  of  Pleas. 

3081.  In  Section  F we  come  to 
the  constitution  of  manorial  courts, 
^^at  is  the  minimum  size  of  a 

court  that  you  have  in  mind? A 

Court  Baron,  which  dealt  with  disputes 
between  a lord  and  his  tenants  as  _ to 
boundaries,  bad  husbandry,  or  causing 
offence  to  neighbouring  farmers,  need 
consist  of  only  two  persons,  but  it  is 
held  that  it  cannot  consist  of  less  than 
two.  Those  two  persons  would  them- 
selves be  the  jury.  A Court  Leet  would 
normally  have  a jury  of  twelve,  although 
I am  not  aware  there  is  anything  other 
than  the  custom  of  the  particular  manor 
to  determine  that,  and  I have  read  in- 
stances of  juries  of  four  or  six  sitting. 
Every  boy  above  the  age  of  twelve  is 
liable  to  serve  on  a jury.  That  was  the 
age  in  former  days  when  they  went  to 
work  and  became  men. 

3082.  Mr.  Evans'.  Under  that  consti- 

tution has  the  lord  of  the  manor  very 
little  say? Mr.  Leach'.  That  is 


correct ; the  lord  and  steward  are  there 
to  see  fair  play,  but  the  jury  itself  makes 
the  decision. 

3083.  Mr.  Arnold-Baker:  In  theory 
I believe  the  Court  Baron  settles  cases  ot 
husbandry  and  what  you  might  call  civil 
disputes,  and  the  Court  Leet  is  the  one 
wiith  a criminal  jurisdiction.  But  in 
practice  have  not  the  two  bodies,  to  all 
intents  and  purposes,  become  the  same 

in  many  manors? Mr.  Hughes:  Yes, 

since  the  Law  of  Property  Act,  1925. 

3084.  Not  as  the  result  of  natural  de- 
velopment?  No.  Up  to  1925  the 

Court  Baron  met  frequently  to  record 
the  death  of  one  tenant  and  the  descent 
of  the  copyhold  to  his  widow  or  son.  It 
dealt  with  disputes  as  to  good  husbandry 
between  farmer  and  adjoining  farmer, 
and  between  the  lord  and  the  farmer, 
and  met  very  frequently  indeed. 

3085.  If  the  Court  Baron  settled  a 
dispute  and  made  an  order  which  was 

disobeyed,  who  then  enforced  it? 1 

think  public  opinion  in  the  manor  did 
that.  I have  never  come  across  an  in- 
stance of  an  order  being  disobeyed.  The 
Court  Baron  was  very  much  in  the 
position  of  the  referee  of  a football 
match : if  he  awards  a goal,  the  specta- 
tors may  shout  disapproval  but  they 
accept  his  decision  all  the  same. 

3086.  Mr.  Evans : Are  the  decisions  of 

the  jury  by  majority  vote,  or  by 
unanimous  vote? By  majority  vote. 

3087.  Mr.  Arnold-Baker'.  Is  the  vote 

given  in  public? Mr.  Leach:  I would 

say  that  all  common  right  holders  have 
a right  to  attend  the  normal  Court  Leet. 
I think  the  court  certainly  has  power  to 
exclude  the  public  if  they  wish,  but  all 
commoners  have  a right  to  be  there, 
including  the  jury  of  course. 

3088.  Are  not  all  commoners  obliged 

to  attend? 1 do  not  think  that 

happens  in  practice ; they  merely  send 
their  representatives  on  the  jury. — Mr. 
Hughes:  Actually  the  commoners  are 
summoned  to  attend  and  can  be  fined 
for  non-attendance.  There  is  no  public 
‘ right  of  access  ’. 

3089.  Is  the  majority  vote  given  in  the 

presence  of  the  people  who  have  a right 
to  attend,  so  that  people  see  how  each 
juryman  votes?  Or  does  the  jury  with- 
draw and  vote  in  secret? -Mr.  Leach: 

In  my  court  the  people  concerned  with- 
draw and  the  vote  is  taken  in  camera. 
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3090.  Like  an  ordinary  jury? Mr. 

Hughes:  It  is  a matter  of  custom  and 
convenience,  of  course.  The  spectators 
withdraw  if  they  are  few  in  number  ; 
but  where  there  are  many  spectators  the 
jury  retire  to  consider  their  verdict.  Miss 
Dixon,  for  example,  has  had  a dozen 
home  and  foreign  journalists  at  the  Court 
Leet  of  her  Manor. 

3091.  Professor  Stamp:  The  com- 

moners have  rights  of  grazing.  What 
rights  of  grazing  has  the  lord  of  the 

manor? Mr.  Leach:  None  as  such, 

but  in  our  case  the  lord  of  the  manor 
has  acquired  two  or  three  common  rights 
by  buying  in  odd  farms  which  have  com- 
mon rights.  Only  as  a commoner  does 
he  share  the  rights  of  grazing,  not  by 
virtue  of  his  position  as  lord  of  the 
manor. 

3092.  That  is  the  exact  reverse  of 

evidence  we  have  heard  elsewhere. It 

may  be  it  is  because  the  lord  of  the 
manor  I act  for  does  not  farm  a home 
farm  of  his  own  and  has  never  had 
occasion  to  use  any  right  of  grazing.  It 
might  be  possible  for  him  to  do  so  if  he 
wished,  but  he  has  had  no  occasion  to 
go  into  the  matter. 

3093.  Is  there  no  lord  of  the  manor 
amongst  your  members  who  claims  to 
be  able  to  pasture  however  many  animals 
he  likes  on  his  common,  any  grazing  left 

over  being  for  the  commoners? Mr. 

Hughes:  No,  we  have  no  lord  of  the 
manor  who  adopts  such  an  insupportable 
attitude  as  that.  I have  never  known  of 
a lord  of  the  manor  exercising  common 
lights,  and  in  my  view  he  has  no  right  of 
grazing  on  the  common, 

3094.  Mr.  Evans:  In  paragraph  19 
you  quote  a regulation  that  no  grazing 
is  allowed  on  the  commons  in  question 
from  1st  March  to  1st  May.  A regula- 
tion like  that  would  help  to  prevent  live- 
stock being  left  out  and  unfed  in  the 
winter.  Was  that  sort  of  regulation 

general  under  the  old  courts? Mr. 

Leach:  I have  no  specific  information, 
but  I do  not  think  it  is  a general  regula- 
tion. It  is  the  only  instance  I have  come 
across  where  that  has  been  a rule,  and  it 
is  one  recently  laid  down — in  1948. 

3095.  Mrs.  Paton : In  paragraph  20 

you  say  that  a commoner  may  , let  the 
right  of  grazing  to  another  commoner ; 
but  a little  While  ago,  if  I understand 
you  aright,  you  said  that  all  commoners 
are  expected  to  attend  the  court.  If  that 
is  so,  how  could  he.  let.  his  right  to 
another  commoner? Mr.  Hughes: 


He  can  attend  the  court,  but  if  he  has 
not  enough  sheep  to  graze  his  stint  he 
may  let  part  or  all  of  it  to  his  commoner 
brother. 

3096.  Does  he  still  remain  a com- 
moner?  ^Yes. 

3097.  Mr.  Lubbock:  You  talk  about 
the  vital  need  for  roadside  fencing,  and 
the  consequent  discouragement  to  grazing 
which  has  led  in  many  places  to  disuse 
of  the  manorial  courts.  But  is  the  lack 
of  roadside  fencing  the  only  factor?  Has. 
there  not  been  a general  decline  in 
grazing  which  has  led  to  the  decline  of 

manorial  courts? 1 would  not  say 

there  has  been  a decline  in  grazing.  It 
has  fluctuated,  because  the  times  have 
been  rather  disturbed  within  the  last  40 
years  by  two  major  wars.  There  have 
been  spasms  of  intense  application  to 
the  productivity  of  the  soil  and  its 
grazing  by  livestock  and  at  other  times 
it  has  been  allowed  to  fall  into  abeyance. 
A reaction  has  set  in,  but  I do  not  think 
there  is  any  general  decline  in  grazing. — 
Mr.  Leach : I would  say  it  varies  from 
manor  to  manor  ; those  commons  which 
are  on  main  roads  have  more  or  less 
been  obliged  to  leave  very  good  grazing 
unused,  whereas  some  of  the  upland 
manors,  which  are  large  and  extensive, 
can  carry  on  with  their  grazing  and  still 
use  to  a large  extent ; but  they  are  suffer- 
ing more  losses  from  dead  sheep  now 
than  they  used  to,'  because  of  the  in- 
crease of  modern  traffic  along  roads 
which  cross  commons. 

3098.  In  paragraph  26  you  discuss,  the 
financial  difficulties  of  fencing.  Would 
you  like  to  expand  your  views  on  that? 

Fencing  is  just  like  any  other  money 

problem  connected  with  the  running  of  a 
manor.  The  commoners,  when  any  im- 
provement is  suggested,  always  ask  imme- 
diately where  the  money  is  to  come 
from,  and  it  is  very  difficult  to  organise 
any  contributions  from  them.  The  cost 
of  modern  fencing  is  so  enormous,  when 
you  consider  the  miles  that  would  be 
necessary  alongside  large  moorlands,  or 
even  round  smaller  commons,  that  I do 
not  think  it  would  be  a workable  propo- 
sition unless  there  was  some  substantial 
grant  towards  it.  There  are  similar  grants 
made  by  the  Ministry  of  Agriculture  to- 
wards the  improvement  of  roads  to  up- 
land farms.  Without  a substantial  or  even 
a hundred  per  cent,  grant  I do  not  think 
any  fencing  will  ever  be  put  up.  Finance 
is  not  the  only  difficulty:  there  are  also 
members  of  the  public  to  consider  and 
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sometimes  commoners.  But  if  they  were 
all  given  a right  to  graze  within  the 
fenced  areas,  or  if  it  were  shared  out 
suitably,  I do  not  think  there  would  be 
any  general  objection  to  it,  though  there 
might  well  be  individual  objections  in 
many  cases. — Mr.  Hughes'.  There  is 
always  some  cantankerous  individual 
who  will  not  agree  with  the  majority  of 
his  fellow  men,  and  if  all  but  he  of  the 
commoners,  decide  to  put  up  a fence 
this  one  man  will  say  that  there  had 
never  been  a fence  there  since  he  was  a 
boy ; so  he  will  push  it  down,  and  he 
cannot  be  stopped  unless  the  law  comes 
to  our  aid  and  allows  commons  to  be 
fenced  against  traffic  on  the  roads.— Mr. 
Leach'.  Our  recommendation  in  that  re- 
spect is  that  the  fencing  or  general 
management  of  commons  should  be  left 
to  the  discretion  and  determ.ination  of 
the  jury  on  the  spot,  who  will  know  the 
local  circumstances.  We  also  suggest  that 
a majority  of  the  jury  should  be  able  to 
determine  whether  the  common  should 
be  fenced  or  not. 

3099.  In  paragraph  38,  in  the  Section 

about  afforestation,  you  talk  about 
elected  juries ; is  it  not  therefore  essential 
in  electing  .the  jury,  to  know  who  the 
commoners  are? ^Yes. 

3100.  Then  you  say  the  jury  should  be 

able  to  enter  into  an  arrangement  with 
the  lord  of  the  manor  for  afforestation 
or  other  suitable  development.  By  other 
.suitable  development  have  you  in  mind 
such  things  as  housing? ^Not  neces- 

sarily housing ; I had  in  mind  amenities 
for  the  village  such  as,  possibly,  a cricket 
or  football  ground,  which  would  be  very 
useful  in  some  of  the  upland  villages  and 
could  very  often  be  carved  out  of  the 
adjoining  common  land. 

3101.  Mr.  Arnold-Baker-.  Would  you 
be  prepared  to  take  it  for  building  some- 
thing like  a village  hall?— — ^Precisely  ; 
a village  hall  for  the  public’s  benefit.  I 
am  not  saying  the  procedure  could 
not  be  taken  further  to  the  financial 
advantage  of  many  lords  of  the  manor, 
say  for  building  in  general,  for  quarries 
and  all  sorts  of  things. 

3102.  Would  you  welcome  the  inclu- 

sion on  manorial  juries  of  a representative 
of  the  local  authority,  of,  say,  the  rural 
district  or  parish  council?^ 1 person- 

ally would  not  have  any  objection,  but 
I think  the  jury  would  have  a very 
strong  one, — Mr.  Hughes:  They  would 


be  entitled  to.  object  to  _ anyone  not  a 
commoner  being  on  the  jury. 

. 3103.  Mr.  Evans:  Are  you  in  favour 
of  the  establishment  of  a legal  right  of 
the  public  to  air  and  exercise  on  all 
commons?  At  the  moment  they  have 
de  facto  access  only  on  rural  commons. 

^They  have  a de  facto  u.se  of 

commons  for  exercise ; we  do  not  wish 
to  curtail  that  at  all. 

3104.  Would  you  go  further  and 

recommend  that  it  should  be  made  a 
legal  right? We  would  not  recom- 

mend that ; but  I do  not  think  that  my 
members  would  strenuously  oppose  any 
legislation  to  that  effect.  To  grant  a legal 
right  is,  however,  to  take  something  from 
the  lord  of  the  manor  and/or  the  com- 
moners, and  were  that  done  without 
compensation,  it  might  be  viewed  with 
very  great  disfavour  by  the  whole 
countryside.  It  is  an  old  fallacy  .that  the 
lord  of  the  manor  ‘ stole  the  common 
from  the  goose  ’,  in  fact  he  got  his 
common  with  his  land  in  the  ordinary 
way.  We  should  be  content,  however,  to 
let  the  public  have  all  the  access  they 
like. 

3105.  Mr.  Lubbock:  Have  you  any 
suggestions  to  make  for  those  places 
where  there  are  no  manorial  courts  and 
apparently  no  wish  to  form  one?  Who  is 
to  take  the  initiative  in  organising  control 
of  those  commons  where  no  commoners 

exist? Where  there  are  no^  mamirial 

courts  you  can  take  it  there  is  no  one 
exercising  any  functions  over  tlie 
common.  In  North  London,  for  example, 
at  Totteridge,  in  order  to  see  that  some 
commons  were  kept  properly,  and  that 
nobody  usurped  any  legal  right  by  per- 
forming for  an  extended  .time  some 
simple  act  of  courtesy  like  clearing  dead 
leavds,  which  might  in  time  establish  a 
prescriptive  title,  a company  was  formed, 
limited  by  guarantee.  The  company  was 
to  act  as  a trustee  in  administering  the 
commons,  allowing  all  the  residents  in 
the  area  to  become  members  of  the  com- 
pany, and  to  assist  in  the  election  of 
its  directors.  I believe  that  experiment  is 
working  very  well  indeed.  That  could  bo 
done  with  any  derelict  common.  If  some 
day  a true  lord  of  the  manor  .turns  up 
he  may  oust  them,  but  at  least  they  can 
say  that,  like  good  and  faithful  servants, 
they  have  kept  his  house  in  order  while 
he  has  been  away. 

3106.  Sir  George  Pepler:  Is  not  such 
a company  subject  to  the  Board  of  Trade 
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rules  for  a limited  company? 1 

believe  so.  Any  number  of  people  might 
get  together  and  form  such  a company, 
provided  it  is  not  less  than  seven.  After- 
wards they  are  always  subject  to 
challenges  by  other  sections  of  the  public 
for  usurping  rights  over  the  commons. 
The^course  adopted  in  the  case  I men- 
tioned at  Totteridge  was  to  have  a series 
of  public  meetings,  to  hear  both  the 
complaints  about  the  untidy  condition 
of  the  greens,  and  the  local  authority 
say  they  had  no  jurisdiction  beyond  the 


edge  of  the  greens,  and  to  let  the  com- 
plaints foment  to  a head  and  then  to 
suggest  that  the  greens  should  be 
administered  by  the  public.  Out  of  that 
came  the  solution,  the  incorporated 
company. 

Mr.  Lubbock:  Thank  you  very  much 
for  your  memorandum  and  for  the 
valuable  information  which  you  have 
given  to  us. 

(The  witnesses  withdrew.) 
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TAKEN  BEFORE  THE 


Royal  Commission  on  Common  Land 

at  26  Sussex  Place,  London,  N.W.l. 
Wednesday,  12th  December,  1956 

Present: 

Mr.  Alan  Lubbock,  J.P.,  D.L. 
in  the  Chair 


Mr.  C.  Arnold-Baker 
Mr.  T.  G.  C.  Evans,  O.B.E.,  T.D.,  J.P., 
F.L.A.S. 

Mr.  C.  M.  Floyo,  O.B.E.,  F.R.I.C.S., 
F.L.A.S. 

Dr.  W.  G.  Hosk!N.s,  Ph.D. 

Mr,s.  F.  B.  1>aton,  J.P. 


Sir  George  Peeler,  C.B.,  P.P.T.P.I., 
F.R.I.C.S. 

Professor  Alun  Roberts,  Ph.D. 

Sir  Donald  Scott 

Professor  L.  Dudley  Stamp,  C.B.E., 
D.Sc.,  D.Lit. 


Mr.  G.  L.  Wilde,  Secreiary 

Mr.  W.  T.  Barker,  Assistant  Secretary 


Memorandum  of  Evidence  submitted  by  the  Royal 
Forestry  Society  of  England  and  Wales 

1 . We  have  the  honour  ,to  submit  evidence  on  behalf  of  the  Royal  Forestry  Society 
of  England  and  Wales.  Our  subject  is  the  use  of  common  land  for  forestry. 

2.  The  Royal  Forestry  Society  of  England  and  Wales,  which  was  founded  in 
1882  under  the  name  of  the  English  Arboricultural  Society,  has  a membership  of 
aboiil  3,800,  inoliiding  woodland  owners,  land  agents,  foresters  and  woodmen  as 
well  as  teachens  of  fore,stry  and  laymen  who  are  interested  in  woods.  It  holds 
Society  excursions  and  many  Divisional  excursions ; it  convenes  instructional  courses 
and  conferences  and  arranges  lectures  on  forestry  and  larboriculture ; it  exhibits  at 
agricultural  shows ; it  publishes  the  Quarterly  Journal  of  Forestry.  The  Society  has 
.strongly  .supported  Ihe  Dedication  Scheme  for  private  woodlands  which  was  launched 
by  the  Forestry  Commission  in  1947. 

The  Better  U.se  of  Commons 

3.  Fore.sters  are  country  folk  who  love  .the  land,  rejoice  in  its  beauty  and  want 
to  make  it  productive.  They  take  a professional  pleasure  in  competent  workman- 
ship, partly  for  its  own  sake  and  partly  because  it  brings  prosperity  to  themselves 
and  their  neighbours. 

On  common  land  effective  cultivation  is  impossible  and,  although  small  commons 
may  serve  other  useful  purposes,  the  vast  area  of  common  land  that  exists  in  some 
parts  of  Britain  must  be  regarded  as  a serious  misuse  of  our  natural  resources. 
Most  but  by  no  means  all,  of  this  land  is  in  the  hilly  parts  of  western  England  and 
in  Wales  land  which  .escaped  inolosure  because  it  was  too  infertile  or  too  exposed 
for  intenkvo  agriculture.  Much  of  it  is  submarginal  even  for  forestry,  but  in  many 
places  the  land  is  more  suitable  for  forestry  than  for  agriculture  and  we  urge  that 
these  parts  should  be  planted  with  trees. 

(32940)  ^ ^ 
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4.  Continental  foresters,  when  taken  round  Britain,  have  expressed  amazement 
at  seeing  such  a large  area  of  waste  land,  land  whicli  is  suitable  for  forestry  but  as 
not  used.  The  explanation  that  as  it  is  common  land  it  cannot  be  planted  makes 
little  impression  on  them.  They  seem  to  think  that  it  is  only  through  our  own  neglect 
that  we  are  short  of  timber. 

5.  If  the  utilisation  of  commons  were  a matter  for  countrymen  alone  tO'  settle, 
it  is  likely  that  they  would  find  solutions  to  the  problems  that  are  involved.  The 
conflicts  which  have  arisen  ibetween  farmers  and  forestens  are  mainly  concerned 
with  acquisitions  by  the  Forestry  Commission,  a body  which  in  furtherance  of  the 
objects  for  which  it  exists  naturally  wants  to  plant  all  suitable  land.  Where,  as  on 
many  private  estates,  the  distribution  of  land'  between  farm  and  forest  has  been 
carefully  planned,  there  is  little  antagonism  between  the  two  main  users. 

6.  We  realise,  however,  that  urban  dwellers  regard  the  country  as  an  area  for 
recreaition  where  for  short  spells  they  can  escape  from  the  ugliness  and  the  limita- 
tions of  .their  surroundings.  Many  of  them,  when  they  visit  us,  have  regard  for 
rural  needs  and  are  proud  to  observe  our  rural  code  of  good  behaviour ; but  other.s 
are  neglectful  of  the  precautions  which  should  be  observed  and  we  cannot  safely 
allow  them  access  to  cultivated  land. 

7.  The  commons  provide  p.laces  where  people  from  the  towns  can  spread  them- 
selves. Little  damage  can  be  done  so  little  restraint  is  necessary.  There  arc  no  gates 
to  be  left  open  and  no  crops  to  trample  down  ; we  can  only  hope  that  they  wjU  not 
set  fire  to  the  moors  or  allow  thedr  dogs  to  chase  sheep. 

8.  We  notice  that  very  few  of  our  visitors  go  far  from  the  roads.  And  those  who 
love  walking  generally  follow  recognised  .routes,  not  from  habit  but  because  they 
provide  the  best  scenery  and  the  [longest  views.  We  think  it  should  be  possible  to 
meet  recreational  needs,  and  even  to  extend  the  opportunities  for  public  enjoyment, 
while  at  the  same  time  the  productiveness  of  the  commons  is  improved. 

The  Need  for  Forests 

9.  Britain  imports  more  than  90  per  cent  of  the  timber  consumed  and,  apart  from 
pulp,  paper  and  other  manufactures  of  timber,  this  absorbs  annually  about  8 milJiion 
tons  of  shipping  space.  During  each  of  the  two  world  wars,  wlien  shipping  was  not 
available,  the  country  became  dependent  in  'the  main  ;Otii  what  could  be  found  in  the 
woods ; most  of  -the  home-grown  timber  was  felled  and,  even  then,  supplies  ran 
short  and  there  was  a grave  danger  of  a limber  famine. 

10.  Because  of  the  critical  shortage  of  timber  during  the  first  world  war  the 
Forestry  Commission  was  established  in  1919  with  the  duty  of  creating  a large  area 
of  new  forests.  The  Commissioners  have  done  very  fine  work  and  have  already 
planted  a million  acres.  After 'the  second  world  war  their  scope  was  greatly  extended 
and  government  approved  a programme  for  planting  and  replanting  which  was  set 
out  in  the  Commissioners'  White  Paper  of  1943  (Cmd.  6447).  Both  the  Commission 
and  private  owners  have  tried  to  work  to  .this  programme,  but  they  have  not  been 
able  to  keep  up  with  it,  mainly  because  of  the  difficulty  of  finding  enough  suitable 
land. 

11.  The  importance  of  gro-wing  as  much  food  as  we  can  economically  x^roducc 
at  home  is  recognised  by  most  of  the  British  public.  The  importance  of  growing 
timber  is  less  widely  acknowledged  though  the  need  for  it  is  just  'as  great  as  for 
food.  In  the  nineteenth  century,  when  we  could  import  as  much  food  and  as  much 
timber  as  we  wanted  at  very  low  prices,  these  things  did  not  seem  to  matter.  But 
now,  relative  to  other  countries,  we  are  less  rich  than  we  were,  and  we  must  exploit 
to  the  full  the  wealth  that  we  can  produce  at  home. 

12.  There  are  three  main  reasons  why  we  should  plant  more  land. 

(a)  For  security  in  time  of  war.  Forestry  is  an  insurance  against  a timber 
fainine  when  shipping  is  interrupted. 
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(/))  For  the  protection  of  our  foreign  exchange.  Since  the  last  war  the  prices 
•of  imported  timber  have  remained  very  high — ^in  general  between  four  and 
six  times  as  high  as  they  were  in  1939.  This  is  largely  because  the  world’s 
forests  are  being  used  up  and  cultivated  timber  is  taking  the  place  of 
.timber  from  virgin  forests.  Britain  has  soils  and  climate  which  are  as 
suitable  for  forestry  as  those  of  any  other  European  country  and,  now 
that  we  have  dilhculty  in  exporting  enough  goods  to  pay  for  imports,  it 
would  be  improvident  to  Ml  to  use  our  own  resources. 

(c)  For  the  maintenance  of  our  rural  population.  Much  of  our  hill  land  is 
marginal  for  farming  and,  as  the  standard  of  living  rises,  more  and  more 
people  leave  it  and  move  to  the  towns.  The  planting  of  trees  creates  a new 
industry  in  these  regions  which  could  support  the  present  population  and 
even  increase  it ; and,  when  the  trees  mature  and  sav/milling  is  added  to 
forestry,  a very  considerable  volume  of  economic  employment  will  be 
provided.  At  present  hill  farming  is  supported  by  subsidies  and  this  support 
is  justified  ; but  we  cannot  be  oonfidenit  that  these  subsidies  will  be 
continued  indefinitely  and,  if  forestry  is  started  now.  it  can  progressively 
take  up  the  slack  if  employment  in  farming  deteriorates. 


Integration  of  Agriculture  and  Forestry 

13.  Tti  the  recent  while  paper,  Mid-Wales  Investigation  Report:  Conclusions  and 
Recommendations  (Cmd.  9809),  the  Government  express  the  opinion  ‘ that  prosperity, 
stable  employment,  and  improvement  of  services  in  the  rural  areas  of  Wales  can 
best  be  promoted  by  the  development  of  agriculture  on  the  basis  of  economically 
viable  and  well-equipped  farms,  coupled  with  an  extension  of  forestry  ’ (our  italics). 
This  view  is  developed  further  in  para.  15  which  we  quote  in  full. 

‘ The  Government  endorse  the  view  that  there  snould  be  ‘ the  closest 
co-operation  between  agriculture  and  forestry  interests,  which  require  to  be 
co-ordinated  locally,  as  they  are  on  properly  managed  estates.’  The  Govern- 
ment believe  the  closest  integration  of  agriculture  and  forestry  wUl  be  ot 
benefit  .to  both,  and  to  the  upland  areas.  For  example,  .trees  can  provide  Reiter 
and  timber  for  farm  needs  ; forestry  permits  the  seasonal  exchange  of  labour 
with  acriculture ; and  the  services  which  forestry  needs  can  often  be  planned  to 
assist  both  industries.  Perhaps  most  important  .of  all,  forestry  and  its  anciijary 
industries  employ  more  workers,  acre  for  acre,  than  pastoral  agriculture,  and  its 
extensio>n  will  therefore  bring  new  blood  and  more  diverse  employment  into 
areas  which  otherwise  would  continue  to  lose  population. 

14  We  are  in  full  agreement  with  this  opinion  and  we  support  the  programme, 

dewribed  Tt  e white  paper,  whereby  the  Forestry  Commission  wil  adjust  its 
Sto  so  as  to  ‘ provide  the  maximum  .benefit  to  .agriculture’.  The  decision  hat 
welfare  in  the  hill  country  of  .mid-Wales  can  best  be  secured  through  the  integration 
of  aericuUure  and  forestry  has  great  significance.  And  we  urge  strorigly  that  a 
siLfia^  integrati^^^^^  if  we  are  to  derive  the  greatest  social  and  economic 

benefits  from  the  improved  use  .of  common  land, 

15  Many  farmers  who  graze  .commons  are  anxious  that  shelter  belts  should  be 
planied  in  orde7,to  im.prove  the  quality  of  the  grass  jfer’^iehfare  of  va  ul 

maS  of  the  bees  to  beLme  deformed  through  exposure  to  wind. 

16  Forests  cannot  be  economically  managed  except  dn  blocks  which  are  large 
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as  five  tons  of  timber  per  acre  per  annum.  When  rO'Uites  are  prepared  for  extracting 
this  large  volume  of  produce  they  should  serve  continuous  areas,  not  long,  narrow 
strips  or  isolated  wocds. 

17.  Forestry  can  best  he  combined  with  farming  in  mountainous  country  if  fairly 
large  woods  are  planned  in  such  a way  as  to  protect  the  lower  farm  land:  and, 
if  broad  alley-ways  are  left  to  provide  approaches,  both  for  stock  and  for  pedestrians, 
to  the  mountain  grazings.  The  distribution  of  land  between  agriculture  and  forestry 
should  be  designed  so  as  to  allow  each  to  be  of  economic  size,  with  appropriate 
access  to  all  parts.  The  new  roads  which  will  have  to  be  made  can  serve  both,  but 
they  will  be  used  far  more  by  foresters  than  by  farmers. 

The  Ownership  of  Plantations  and  the  Compensation  of  Commoners 

18.  We  are  not  competent  to  discuss  the  legal  aspects  of  common  land,  but  it 
seems  likely  that  new  legislation  would  be  necessary  before  any  part  of  the  commons 
could  be  planted.  We  presume  that  in  most  cases  planting  would  be  done  by  the 
Forestry  Commission,  though  sometimes  it  might  be  appropriately  undertaken  by 
the  lord  of  the  manor  or  by  private  individuals  or  syndicates.  In  either  case  the 
owner  of  the  plantations  would  pay  for  the  land  and  this  might  provide  money, 
either  for  the  pecuniary  compensation  for  the  existing  commoners  or  for  such 
improvement  of  some  of  the  remaining  land  that  it  would  better  meet  the  graziers’ 
needs. 

19.  We  are  attracted  by  the  suggestion,  which  we  understand  has  been  made, 
that  the  Forestry  Commission  should  initiate  plantations  which  should  ultimately 
become  ‘ parish  forests  In  many  European  countries  ‘ communal  forests  ’ take 
an  important  share  in  timber  production,  usually  under  some  form  of  state  super- 
vision, and  they  both  broaden  the  rural  interest  in  forestry  and  contribute  towards 
parish  expenses.  We  should  Wellcome  the  institution  of  similar  forests  in  Britain. 

20.  We  presume  that  for  each  common  some  authority  would  become  responsible 
for  making  improvements,  for  the  distribution  of  the  land  between  various  function.s 
and  for  the  integration  of  uses,  e.g.  farming,  forestry  and  public  enjoyment. 

The  Public  Enjoyment  of  Commons 

21.  The  planting  of  forests  on  commons  is  likely  to  arouse  more  opposition  from 
the  public,  on  the  ground  that  it  reduces  their  enjoyment,  than  from  the  commoners 
in  defence  of  their  rights.  This  public  opposition  to  the  inolosure  of  commons  has 
substance  and  cannot  be  li^tly  brushed  aside.  But  we  think  it  arises  partly  from 
misconceptions,  and  from  ignorance  about  the  way  in  wihich  forests  grow,  and  we 
venture  to  contest  some  of  the  arguments  on  which  it  is  ibased.  The  two  main 
arguments  appear  to  be,  firstly,  that  plantations  are  ugly  and,  secondly,  that  they 
will  restrict  public  access. 

22.  One  of  the  reasons  why  foresters  are  so  greatly  attached  to  their  forests  is 
that  they  are  beautiful,  and  it  is  difficult  for  them  to  understand  why  others  should 
think  they  are  ugly.  On  private  estates  there  are  generally  trees  of  all  ages  and, 
undoubtedly,  it  is  the  older  trees  that  are  most  beautiful,  especially  if  they  are  well 
grown.  Young  plamtations,  whether  hardwood  or  softwood,  may  be  unattractive 
except  to  those  who  take  a professional  interest  in  them,  but  this  is  only  the  ‘ ugly 
duckling  ’ stage  of  something  that  through  most  of  its  life  will  be  'beautiful  to  look  at. 
Mos't  of  the  Forestry  Commission  plantations  are  young  and  the  Commissioners 
know  that  they  may  have  to  face  a barrage  of  denigrating  epithets  when  they  make 
them.  But  gradually  as  they  grow  up  people  come  to  like  them  and  there  is  likely 
to  be  just  as  much  adverse  criticism  when  they  are  felled.  A small  minority  is  against 
any  sort  of  change  in  the  scenery  they  are  used  to,  but  in  an  enterprising  country- 
side thi.s  prejudice  cannot  be  respected.  Foresters  know  that  their  woods  are  always 
changing. 

23.  Most  of  the  land  which  is  at  present  under  commons  is  more  suitable  for 
conifers  than  for  hardwoods  and  in  Britain  there  is  much  complaint  about  the 
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planting  of  conifers.  We  believe  that  this  complaint  is  mainly  dne  to  the  two  caines 
we  have  mentioned : that  most  of  the  coniferous  plantations  are  still  young  and  ^at 
En^ishmen  are  not  used  to  conifers.  In  New  England,  where  the  felling  of  fine 
forests  of  pine  and  spruce  was  followed  by  a growth  of  hardwoods,  the  Pt}bhc  has 
complained  that  they  want  their  conifers  back  again.  The  most  beautiful  and 
interesting  woods  are  those  in  which  conifers  and  hardiwoods  are  mixed  and  some 
such  admixture  is  generally  possible. 

24.  A feature  that  all  of  us  dislike  is  the  hard,  straight  edges  of  some  existing 
plantations  on  hillsides.  Plantations  must  be  fenced  and  straight  fencing  is  chea^r 
than  crooked  fencing ; but  more  ingenuity  is  now  being  used  to  lay  out  boundaries 
which  conform  to  natural  topographical  features  and  to  soften  the  edges  ot  planta- 
tions which  can  be  seen  from  a distance.  As  the  public  has  acquired  rights  on 
commons,  special  care  should  be  taken  about  the  appearance  of  any  plantations  that 
are  made  on  them. 


25.  Although  it  is  questionable  whether  the  public  has  a legal  right  of  access  to 
rural  commons,  it  is  clear  that  any  future  enclosure  of  commons  must  res^t  me 
need  for  public  access,  and  it  should  be  the  duty  of  the  Minister  of  IxMSing  and 
Local  Government  to  ensure  that  public  needs  in  this  matter  are  met.  Tte  “““ot 
mean,  however,  that  the  public  can  be  allowed  to  ro^  at  will  over  all  parts  of 
the  land  since  this  would  sterilise  almost  any  form  of  land  improvement.  At  tne 
present  time  the  public  does  not  penetrate  to  all  parts  of  commons  because  the 
growth  of  gorse,  bracken  and  other  forms  of  vegetation  makes  this  impossible,  and 
we  could  point  out  commons  ot  considerable  size  which  are  hardly  known  except 
to  those  who  live  nearby. 

26.  The  needs  of  the  public  can  be  met  partly  by  reserving  for  their  use  th^ 
parts  of  commons  which  are  at  present  enjoyed  to  a significant  extent,  and  pwtty 
by  increasing  the  amenities  in  other  respects.  There  ap  many  ways  of  securing 
these  objects  among  which  the  following  may  be  mentioned. 

(a)  Broad  verges  and  open  spaces  should  be  retained  on  the  sides  of  existing 
roads  and  of  new  roads  which  are  being  planned. 

(i)  Open  tracks  should  be  maintained  along  the  tops  of  hiUs  and  distant  views 
should  not  be  obstructed. 

fcl  New  paths  and,  where  suitable,  broader  tracfa  should  be  made  availably 
During  the  war  many  new  paths  were  creat^  on  Dartmoor  by  tanks  used 
for  training.  The  tanks  crashed  the  gorse,  branible  and  bracken  and  ten 
routes  continued  to  be  suitable  for  rough  walking  for  several  years,  A 
similar  method  might  be  used  to  make  continuous  ways  for  pedestnans 
through  country  where,  at  present,  an  inviting  sheep  path  too  often  ends 
in  an  irriipenetrable  thicket. 

(d)  Access  to  some  existing  mountain  commons  is  difficult  because  on 
^ ’ ^des  they  ara  sunounl^  by  cultivated  land.  New  nghts  of  way  might  be 
Lqniref  and  SLed  so  that  more  enjoyment  of  them  would  become 
possible. 

07  Some  of  these  improvements  would  cost  money,  but  not  a Imge  amount  of 

^my  Planning  Committee  if  a wilder  public  derived  benefit  from  them. 

28  We  suggest  that,  particularly  where  it  is  intended  that 

brat,  Ml 

recorded  by  permanent  labels. 
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Examination  of  Witnesses 

Mr.  Wilfred  Hiley,  M.A.,  Mr.  J.  Edwards,  and  Mr.  R.  C.  B. 

Gardner,  O.B.E.,  on  behalf  of  the  Royal  Forestry  Society  of  England  and  Wales. 

Called  and  Examined.  v 


3107.  Mr.  Lubbock’.  We  have  read 
your  moniiorandum  with  interest,  and 
look  foTward  to  discussing  it  with  you. 
Is  there  anything  you  would  like  to  say 

first  in  amplification  of  it? Mr. 

Hiley.  I am  responsible  foir  writing  it, 
and  I think  I have  said  all  I want  to 
say  in  it. — Mr.  Edwards:  I would  merely 
emphasise  how  necessary  it  is  to  grow 
timber  on  some  of  our  very  sterile  hill- 
sides that  are  growing  nothing  now  but 
bracken.  Some  of  you  saw  at  Thirl- 
mere  how  we  can  increase  our  national 
productivity  and  grow  something  useful 
on  ground  which  is  quite  useless  for 
agriculture.  I am  continually  being 
impressed  with  that. 

3108.  In  your  memorandum  you  say 
that  the  Royal  Forestry  Society  has  a 
memibership  of  about  3,800.  What  pro- 
portion of  woodland  owners  does  that 

represent? Mr.  Gardner:  I should 

say  there  are  about  1,700  or  1,800  wood- 
land owners  and  about  1,200  forestry 
workers. 

3109.  Do  they  represent  a big  pro- 
portion of  the  total  nuiriiber  of  woodland 

owners? ^No.  We  cannot  say  we  have 

the  majority  of  woodland  owners  be- 
cause woods  range  from  large  areas 
down  to  small  spinneys.  We  have  as 
memibers  almost  all  the  bigger  owners 
of  woods. 

3110.  Mr.  Evajjs:  'Having  regard  to 
the  num'ber  of  land  agents  and  people 
interested  in  the  management  of  wood- 
lands included  in  it,  does  your  momiber- 
ship  probably  represent  a large  propor- 
tion of  the  woodlands  in  the  country? 
es  ; some  of  the  land  agent  mem- 
bers manage  a number  of  estates. 

3111.  Professor  Stamp:  On  a general 
question,  the  Royal  Forestry  Society  will 
know  very  well  that  the  piib'lic  makes  a 
sharp  distinction  between  what  it  is 
pleased  to  call  the  indigenous  trees  and 
t'ho  exotic  conifers.  You  talk  of  Britain 
importing  90  per  cent,  of  its  tim- 
ber supplies,  and  so  on,  but  the  timber 
imported  is  largely  produced  by  exotic 
conifers.  Have  you  any  strong  views  as 


to  what  types  of  trees  we  shculd  grow 

in  this  country? Mr.  Hiley:  Yes,  w© 

certainly  have.  1 think  that  the  publio 
does  not  sulficiently  realise  that  Britain 
has  been  very  badly  treated  by  nature  in 
regard  to  its  tree  population.  When  the 
great  Ice  Age  came  it  destroyed  what 
must  have  been  a very  much  finer  tree 
flora,  and  when  it  retreated  not  nearly 
all  the  trees  re-established  thomselves- 
We  were  left  with  a very  meagre  range 
of  natural  trees.  The  biggest  contrast  is 
with  the  west  coast  of  America,  where 
the  Rockies  run  north  and  south ; it 
appears  there  that  in  the  Ice  Age  the 
trees  retreated  to  the  south  and  later 
came  back  again.  Our  best  trees  were 
driven  soiilh  into  the  Mediterranean,  the 
Pyrenees  and  the  Alps,  and  many  species 
were  wiped  out.  Thi.s  means  that  if  we 
want  good  trees  we  have  to  get  them, 
from  other  regions  abroad.  Im  a sense  we 
have  lately  been  reintroducing  the  kind 
of  forest  flora  that  is  better  adapted  to 
our  conditions  than  our  own  native  trees. 
It  is  very  remarkable  that  all  our  native 
trees  are  also  native  of  Russia,  with 
the  exception  of  two,  the  English  elm 
and  one  of  the  poplars,  both  of  which 
are  probably  rather  recent  introductions  ; 
that  indicates  that  the  forest  flora  which 
was  adapted  to  our  highly  oceanic 
climate  was  wiped  out,  and  the  country 
recolonised  by  a flora  which  was  much 
better  adapted  to  a oontinerital  climate. 
It  is  very  extraordinary  that  in  Europe 
the  same  trees  can  be  found  on  the 
Atlantic  coast  and  a thousand  miles  in- 
land, whereas  in  America  the  coastal 
flora  is  adapted  to  the  oceanic  climate, 
and  does  not  go  nearly  as  far  inland  as 
that ; further  inland  there  are  other  trees 
adapted  to  a more  conti'nental  climate. 
We  have  recently  introduced  many  trees 
from  the  west  coast  of  America,  and  one 
or  tiwo^  from  Japan,  and  they  grow  so 
well  with  us  that  T venture  to  say  that, 
if  human  interference  ceased,  in  the 
course  of  a few  hundred  years  this  island 
would  be  covered  by  the  natural  spread 
of  these  trees,  so  well  adapted  are  they 
to  our  climate.  And  of  course  it  is  these 
trees  that  grow  such  good  timber  here. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  ROYAL  FORESTRY  SOCIETY  OF  ENGLAND  AND  WALES 


721 


Our  only  .native  conifer  which  is  of  any 
use  for  tiniiber  is  the  Scots  pine ; it  is 
very  useful  on  the  east  side  of  both 
England  and  Scotland,  but  even  that 
species  had  ceased  to  exist  naturally  in 
England,  not  being  sufficiently  adapted 
to  our  conditions.  We  think  therefore 
that  by  introducing  the  exotic  trees  we 
are  not  only  greatly  improving  our 
forestry,  in  the  same  way  as  farmers 
introKiuce  all  sort  of  exotic  strains  of 
crops,  but  we  are  also  bringing  in  a tree 
flora  which  is  well  adapted  to  our 
climate. 

•3112.  You  mentioned  that  we  have 
only  one  native  conifer,  the  Scots  pine  or 
fir ; what  are  the  other  native  English 
trees  which  are  valuable  for  their  timber? 

TThe  oak,  the  beech,  the  ash  and  the 

elm. 

. 3113.  Is  the  English  elm  a forest  tree? 
It  is  grown  in  forests. 

3114.  Sir  George  Pepler:  Is  it  in- 
digenous to  England? — -^We  do  not 
really  know  the  origin  of  the  English 
elm  ; it  may  have  been  a hybrid,  since  a 
tree  very  like  it  occurs  in  Spain.  The  elms 
are  a group  which  hybridise  freely  so 
that  the  species  can  be  subdivided  almost 
indefinitdly.  For  myself,  I would  not  like 
to  say  that  it  is  not  an  English  tree. 

3115.  Professor  Stamp:  Is  the  birch 

valuable? ^No, 

3116.  Are  there  any  other  valuable  trees 
that  are  native?  ' We  do  not  think  the 
sycamore  really  is  native,  nor  the  sweet 
chesitnut ; the  larch  is  certainly  not 
native. 

3117.  Is  it  important  then  to  impress 
upon  the  ordinary  public  of  this  country 
that  we  have  a very  small  nuniber  of 
native  trees  that  are  useful  for  timber? 
— — ^Yes. 

3118.  Mr.  Lubbock:  In  paragraph  3 
of  your  memorandum  you  say  of  com- 
mon land : ‘ Much  of  it  is  submarginal 
even  for  forestry,  but  in  many  places  the 
land  is  more  suitable  for  forestry  than 
for  agriculture  and  we  urge  that  these 
pants  should  be  planted  with  trees. 
What  efforts  have  been  made  by  owners 
of  the  soil  to  plant  trees  on  commons, 
and  what  have  been  the  difficulties  that 

they  have  met? am  afraid  I cannot 

give  you  a full  answer.  In  my  lifetime 
I should  have  thought  everybody  was 
toc>  scared  of  the  law  to  try  planting  on 
commons.  T do  . not  doubt  that  in.  the 


past  owners  have  tried  to  plant,  but  we 
generally  understand  that  on  many 
commons  the  commoners  have  a right 
to  cut  anything  less  than  a certain  size. 

But  I am  afraid  I do  not  know  much 
about  that  right. — Mr.  Edwards:  Ait 
the  danger  of  repeating  what  I said  be- 
fore to  the  Royal  Commission  when  I 
gave  evidence  before  it  in  another 
capacity  in  the  north,  we  had  an  in- 
tensely cold  winter  in  1947.  Many  of  the 
farmers  saw  the  lack  of  shelter  caused 
by  the  complete  lack  of  trees  on  the 
commons.  They  then  asked  my  em- 
ployers, the  City  of  Manchester,  to  plant 
trees.  The  Corporation  agreed  to  do  this 
in  small  areas  of  from  three  to  nine 
acres.  Many  of  the  farmers  would  have 
liked  trees  planted  on  commons.  On  in- 
closed land  we  were  able  to  plant  and 
put  up  fences  ; altogether  we  planted  on 
inclosed  land  about  nine  different  planta- 
tions. 1 then  approached  the  County 
Agricultural  Executive  Committee  and 
had  a good  deal  of  correspondence  with 
them.  They  insisted  that  we  should  have 
to  take  our  fences  down  after  three 
years  if  we  planted  trees  on  the  com- 
mons, and  that  they  would  have  to  see 
that  they  were  taken  down  because 
fencing  was  not  allowed  there.  Fences 
must  be  kept  up  much  longer  than  that. 

3119.  Sir  George  Pepler:  And  was 
three  years  too  short  to  allow  the  trees 

to  establish  themselves? ^Yes.  One 

might  as  well  throw  the  plants  on  the 
fire  as  plant  them  in  an  enclosure  for 
three  years  and  then  take  down  the  fence, 
because  they  would  be  completely 
destroyed.  The  fences  must  be  kept  up 
for  longer. 

3120.  Dr.  Hoskins:  How  long,  in  fact, 
would  you  wish  a fence  to  stay  up? — 

As  a forester  I would  prefer  it  to  remain 
throughout  its  lifetime  so  that  there  can 
be  natural  regeneration.  Sheep  will  eat 
everything  until  nothing  is  left  but  a 
stump  like  a pencil,  and  if  the  aim  is 
natural  regeneration  as  opposed  to  arti- 
ficial planting  they  must  be  kept  out.  I 
always  tell  the  farmers  in  my  area  that 
we  will  plant  shelter  belts  on  the  land 
provided  they  keep  the  sheep  out  and 
that  the  shelter  is  on  the  outside  of  tbe 
plantation  and  not  inside.  But  I believe 
the  Forestry  Commission  are  toying  with 
the  idea  of  allowing  grazing  ^ within 
plantations  in  some  instances  ; this  could 
be  done  when  the  original  trees  are  about 
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25  or  30  years  old  if  one  is  prepared  to 
forfeit  natural  regeneration. 

3121.  Mr.  Lubbock-.  But  will  that  lead 

to  a steadily  ageing  plantation  if  there 
is  no  natural  regeneration? Yes. 

3122.  Mr.  Floyd:  Where  it  is  a matter 
of  access  for  the  public  rather  than 
sheep  would  you  agree  that  after  perhaps 
15  or  20  years  rides  cut  in  the  forest 
could  be  used  by  the  public,  provided 

they  did  not  cause  any  tires? Yes.  We 

do  not  mind  the  public  going  through 
our  plantations  at,  any  age.  We  find  that 
the  type  of  hiker  we  have  in  the  Lake 
District  is  very  well  behaved  and  gives 
us  no  trouble.  I did  in  fact  come  across 
one  hiker  a year  or  so  ago  who  was 
walking  along  a road  with  a towel  over 
his  shoulder  towards  one  of  our 
reservoirs,  with  the  idea  of  having  a 
bathe.  When  I asked  him  if  he  knew  it 
was  a catchment  area  where  bathing  was 
not  allowed  he  replied  ‘ But  why  not? 
I am  not  dirty.’  That  is  perhaps  the  only 
sort  of  instance  where  we  might  restrict 
access  to  our  plantations.  In  fact,  though, 
I welcome  people  coming  through  them. 

3123.  Mr.  Evans:  Is  that  the  general 
policy  of  the  Forestry  Commission  also, 
as  far  as  you  know,  to  allow  free  access 
to  plantations  throughout  the  country  at 
any  stage? — ^ — I would  not  say  at  any 
stage.  There  -could  be  a period  of  dry 
weather  when  they  might  have  to  forbid 
access  altogether.  The  dry  period  would 
probably  be  in  Ajpril  and  May,  but  not 
throughout  the  year.  But,  although  I 
was  with  the  Commission  for  seven  years, 
1 cannot  of  course  speak  for  them  now. 

3124.  Mr.  Lubbock:  In  paragraph  .5 
you  say:  ‘The  conflicts  which  have 
arisen  between  farmers  and  foresters  are 
mainly  concerned  with  acquisitions  by 
the  Forestry  Commission,  a body  which 
in  furtherance  of  the  objecis  for  which  it 
exists  naturally  wants  to  plant  all  suit- 
able land.  Where,  as  on  many  private 
estates,  the  distribution  of  land  between 
farm  and  forest  has  been  carefully 
planned,  there  is  little  antagonism  be- 
tween the  twio  main  users  ’.  Could  you 
enlarge  on  that,  and  show  how  the 
antagonism  arises  in  one  case  and  is 

avoided  an  the  other? Mr.  Hiley: 

Public  antagonism  has  arisen  mo-st  fre- 
quently in  Wales,  and  particularly  over 
the  To-wy  valley,  where  the  Commission 


was  proposing  to  acquire  a- number  of 
farms  compulsorily  with  a. view  to  plant--* 
ing  ; there  was  considerable  public-  oppo- 
sition and  the  Commission,  in  fact* 
withdrew  their  scheme.  In  other  cases 
wih'ich  I cannot  quote  they  have  acquired 
land  and  waited  for  tenancies  of  the 
farms  to  fall  in.  But  this  again  is  a maltei* 
on  which  I think  only  the  Commds.siors 
should  speak, 

3125.  But  how  has  planning'  been,  ar- 
ranged.: on: '.private  - estates  to  avoid 

antagonism? Mr.  Edwards-.  Quite 

good  deal  of  arit^gonism  arises  because 
lin  the  first  place  4he  forester  or  land- 
owner erects  fences  round  the  planta- 
tions, and  then  when  the  trees  reach  at 
certain  age  decides'-. that  the  fences  aro 
not  necessary  any  longer  and  he  allows 
them  to  go  into  disrepair..  To  retain  the 
goodwill  of  'the  farmers  it  is  necessary 
to  keep  the  fence's  in  good  repair:  The 
fact  that  sheep  s.dmetimes  .get  into  plan- 
tations—particularly  . the  - large  ones — is 
one  objection,  the  farmers  always  make 
against  forestry. . ^ ' 

3126.  Sir  QeoYg6  Papier:  Is  that  be- 
cause the  sheep  get  lost?; ^The  farmers 

dairn  that  they  do,  but  a good  landowner 
will  always  fence  his  forest  off  from  thi?J 
grazing  land  on  the  fell. 

3127.  Mr.  Lubbock:  Is  the  objection 
then,  ,:frorn  ..the  sheep  .farmer’s  -pbirit  , of 
view,  often  to  the  danger  brought 

by  lack;  of  .fencing,  .rather  than  , to  the 
loss  oTtlaeTand^on  ^hich  his  sheep 

to  ruii? ^Yes. — Mr.  Hiley:  If  the 

landowner,  owns  the  farmland  as  well  as 
the  forest,  land  he  naturally  has  to  cou- 
sider  his;,  tenants  and  the  wellbeing  of 
their  land.  He  will  plan  his  forestry,  as 
some  landowners  like  the  Duke  o f 
Northumberland  have  done,  so  That  the 
woods  do  not  upset  the  fanning  more 
than  necessary  but  are  rather  worked  irJi 
with  the  farming,  and  where  desirable 
supply  shelter.  In  the  park  belonging  to 
the  estate  where  I work  we  have  plantecl 
land  which  the  farmers  do  not  want. 
The  advantage  of  the  private  estate  is 
that  the  two  sides  of  the  rural  industry 
work  through  a common  management. 

3128.  Can  you  tell  us  now  what  the 

cost  of  fencing  is? Mr.  Edwards:  *We 

record 'the' costs  Of  Manchester  Gorpiora- 
lion’s  plantations  in  very  strict  detail  j 
many,  of  them,  are  remote*  and  the  co.^ts. 
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in  these  cases,  I should  point  out,  would 
be  much  higher  per  acre  than  larger 
areas,  because  a large  area  can  be  fenced 
relatively  much  more  cheaply  than  a 
small  area  which  takes  a great  deal  of 
wire  and  netting.  But  we  have  found  that 
the  cost  even  of  the  deer  fence,  which 
has  to  be  6 feet  high,  with  pressure- 
creosoted  posts,  is  less  than  6s.  Od.  per 
yard — I think  it  is  5s.  74-d.,  or  something 
like  that.  But  the  cost  of  the  stock  fence, 
which  is  about  3 feet  high  including  the 
wire-  netting  is  about  3s.  lOd.  or  some- 
thing like  that. — Mr.  Hiley : I might  put 
the  cost  of  the  stock  fence  a little  higher 
than  that  but  still  under  5s.  Od. 

3129.  Is  the  cost  of  maintaining  a fence 

of  gi'eat  significance? Mr.  Edwards'. 

The  Manchester  Corporation  started 
planting  in  1908,  and  I should  say  many 
of  the  fences,  thanks  to  pressure-creosot- 
ing,  have  not  required  any  attention, 
apart  from  ordinary  repairs,  for  about 
thirty  years.  Pressure-oreosoted  posts  can 
last  for  from  45  to  50  years.  We  have 
posts  which  are  as  good  today  as  when 
they  were  put  in  in  1910 — 46  years  ago. 
—Mr.  Gardner : I can  beat  that.  At  my 
old  home  in  Cambridgeshire  I saw  in 
1947  a quarter  of  a mile  of  pressure- 
creosoted  fence  which  ray  father  put  up 
in  1881,  and  every  single  post  was  there 
still.  A large  part  of  the  cost  would  be 
for  the  creosoting  of  suitable  timber  in 
the  first  plape. 

3130.  Professor  Alim  Roberts:  I think 
the  perishability  of  the  wire  itself  was 
stressed  in  evidence  we  heard  in  the  Lake 
District,  rather  than  the  perishability  of 

•the  posts. Mr.  Edwards:  Not  in  the 

Lake  District.  Where  there  is  air  pollu- 
tion, as  in  Lancashire  for  instance,  the 
wire  will  not  normally  last  -more  than 
three  years.  No.  8 wire  will  last  there 
from  eight  to  ten  years,  b^ause  that  is 
galvanised  wire,  but  that  is  unusual.  I 
should  say  a No.  8 wire  would  normally 
last  for  forty  to  fifty  years,  and  the 
average  for  netting  would  be  about  ten 
to  twelve  years  throughout  the  country. 
—Mr.  Gardner:  At  Chatsworth  it  has 
been  found  that  netting  and  strand  wire 
is  worth  putting  into  hot  creosote  or  even 
very  dilute  tar  to  give  it  extra  life.  Mr. 
Edwards:  Yes,  we  treat  ours  with  tar 
in  the  Lancashire  district. 

3131.  I believe  the  opposition  to  the 
Forestry  Commission  in  Wales,  started 
long  before  the  Towy  inquiry.  The  whole 


of  the  Glasgwm  valley  in  the  upper 
reaches  of  the  Conway  valley  was  ac- 
quired by  the  Commission  and  whereas 
the  lowland  meadows  were  left  untouched 
planting  was  done  misguidedly  you  may 
say,  on  the  inbye  land.  The  point  is  that 
the  inbye  land  is  vital  to  sheep  farming, 
for  use  at  lambing  time  in  spring  mostly. 
Incidentally,  though,  I feel  bound  to  say 
the  Commission  were  the  only  people 
in  the  market  to  save  such  land  and  its 
owners  from  bankruptcy  in  the  years  of 
the  depression.  In  the  north  of  England, 
the  equivalent  of  the  inbye  land  may  be 
the  lowest  fringe  of  the  common  land — I 
do  not  know.  But  if  it  is,  and,  as  a result 
of  our  recommendations,  a reconciliation 
between  forestry  and  agriculture  is  at- 
tempted on  a big  scale  is  any  conflict 
likely  to  arise  about  the  use  of  the  lower 
parts  of  the  commons?  Would  not  the 
skirt  lands  of  the  open  commons  be  the 
most  desirable  parts  for  afforestation? 
Mr.  Hiley:  Yes. 

3132.  If  those  skirt  lands  have  a farm- 
ing use  equivalent  to  that  of  the  inbye 
land  on  a freehold  estate,  then  the  diffi- 
culty I have  outlined  must  be  anticipated. 
Steep  bracken  land  on  a common  not 
used  hitherto  for  agriculture,  would  be 
inherently  suitable  for  planting  with  trees 
— good  timber  land — ^but  if  the  land  co- 
incides with  the  inbye  land  on  a private 
estate  would  you  agree  its  potential  value 
for  agriculture  must  be  very  carefully 

examined  before  it  is  afforested? ^I 

do  not  myself  live  in  an  area  where  the 
term  ‘ inbye  land  ’ is  used,  but  we  fores- 
ters are  conscious  of  this  problem.  We 
do  not  want  the  mountain  tops  for  fores- 
try, because  they  are  not  generally  smt- 
able ; we  want  the  sloping  land,  which 
goes  to  bracken  so  freely.  And  I think 
most  of  us  feel  that  if  that  bracken  land 
is  as  useful  as  the  farmers  say  it  is  as 
being  the  more  sheltered  land  at  times 
when  the  weather  is  too  bad  for  the 
sheep  to  be  on  the  top,  then  they  codd 
surely  make  much  better  use  of  it  if  they 
looked  after  it  properly.  They  could  do 
with  a very  much  smaller  area  for  that 
purpose  if  they  kept  down  the  bracken 
and  improved  the  grazing— even  by 
ploughing  and  reseeding. 

3133.  Professor  Stamp:  Professor 

Roberts  has  raised  the  probleni  of  in- 
tegrating forestry  and  sheep  farming.  The 
farm  and  its  immediate  surrounding  land 
is  retained  for  agriculture  and  for  the 
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wintering  of  flocks.  Above  it  there  is  an 
intermediate  belt  which  could  be 
aSorested.  That  is  likely  to  be  at  the 
lower  levels  of  the  common  land, 
and  above  that  again  there  is  land 
which  is  noit  suitable  for  planting 
but  which  is  stih  suitable  for  hill 
sheep  grazing,  at  any  rate  in  the 
summer  months  of  the  year.  I think  Pro- 
fessor Roberts  would  stress  ‘ summer 
months  ’ in  this  connection.  You  referred 
just  now  to  the  necessity  of  maintaining 
communication  between  the  lower  land 
and  the  upper.  Is  that  not  the  means^  to 
the  perfect  integratiion  of  afforestation 

and  hill  sheep  farming? If  it  is,  then 

we  welcome  the  solution  of  having 
sufficiently  broad  ways  through  the 
plantations  for  sheep  to  have  access. 

3134.  Professor  Alun  Roberts:  Having 
access  is  not  enough.  That  was  allowed 
in  the  Glasgwm  valley,  but  the  farmers 
must  have  a modicum  of  each  of  the 
three  types  of  land  mentioned  by  Pro- 
fessor Stamp  for  a balanced  hill 
economy.  In  Snowdonia,  for  instance,  the 
lower  valley  land  is  inordinately  scarce 
and  much  of  the  spring  and  winter  keep 
and  the  lambing  territory,  is  found  in  the 
inbye  land  at  the  intermediate  level. 
Above  that  there  is  the  open  summer 
grazing.  The  inbye  land  is  not  subject 
to  common  rights,  but  is  part  of  the 
farms.  Some  of  it  they  have  not  looked 
after  so  well,  and  bracken  has  grown  on 
it,  but  the  bracken  problem  is  a real 
menace  along  the  English  border,  from 
Chester  down  to  Chepstow,  rather  than 
in  the  fell  country  of  Snowdonia,  for 
instance. 

3135.  Mr.  Lubbock:  Is  it  not  stiUl  a 

question  of  balance  and  integration? 

Yes,  the  private  owner  works  it  out  and 
makes  allowance  for  both  needs,  but  it 
has  not  in  the  past  been  the  function  of 
the  Forestry  Commission  to  work  in  with 
agriculture,  and  they  have  not  done  so 
sufficiently ; we  are  delighted  to  know 
that  apparently  in  Wales  under  the  new 
system  they  will  do  so.  That  is  what  I 
think  private  owners  have  done  in  the 
past. 

3136.  Mr.  Floyd:  With  a common 
fencing  ds  very  often  lower  down  the 
hill  than  it  would  be  on  a private  estate. 
At  present  a hill  common  may  come 
right  down  to  the  valley  land,  because 
it  is  common,  but  if  it  had  been  a valley 


in  private  ownership  the  inclosures 
would  have  reached  a little  further  up 
and  therefore  would  have  included  more 
of  the  lower  slopes  in  the  purely  farm- 
ing land.  This  means  that  if  a common 
is  taken  for  forestry,  fencing  would  have 
possibly  to  be  placed  a liltle  higher  up 
the  hill  than  it  is  at  present.  Thus  that 
part,  say  between  700  feet  and  1,100 
feet  would  be  what  both  sides  would 
covet. — Professor  Stamp : You  agree  that 
the  Forestry  Commission  and  the 
Ministry  of  Agriculture  between  them  are 
fully  alive  to  this  problem  and  have  de- 
voted a great  deal  of  attenrion  to  proper 

integration  in  recent  years? Again 

that  is  a matter  for  the  Forestry  Com- 
mission ito  answer.  I know  they  have 
been  taking  much  more  care  about  it, 
but  we  have  sometimes  wondered 
whether  there  has  been  sufficient  integra- 
tion between  the  agricultural  and  the 
forestal  responsibilities  of  the  Minister 
of  Agriculture. 

3137.  Sir  George  Pepler:  But  if  they 
were  really  keen,  could  not  the  com- 
moners in  the  past  have  acquired  enough 

inbye  land? Mr.  Edwards:  Of 

course,  it  was  usual  in  bad  weather  to 
bring  sheep  down  to  the  inclosed  land — 
I am  speaking  now  about  Cumberland 
and  Westmorland,  Very  few  people 
would  winter  their  sheep  on  the  com- 
mon land  because  it  was  overgrazed  and 
there  was  a lack  of  shelter. — Mr.  Hiley : 
That  applies  on  Dartmoor,  too.  The 
farms  have  their  farmland  below,  and 
that  I suppose  corresponds  to  the  inbye 
land. 

3138.  Mr.  Lubbock:  In  your  next  sec- 

tion, starting  with  paragraph  9,  about 
the  need  for  forests,  you  mentiion  the 
difficuilty  experienced  by  iboth  private 
owners  and  the  Forestry  Cofmmission  of 
finding  enough  suitable  land.  Is  not  the 
difficulty  a rdative  one?  Some  years  ago 
there  would  have  been  no  difficulty  about 
finding  the  land,  because  nobody  else 
wanted  it ; what  exists  now  is  a con- 
flict of  user. 1 shall  probably  be  a 

little  misleading  here,  because  T think  on 
the  whole  the  private  landowner  does  not 
suffer  in  general  from  any  shortage  of 
land  which  he  might  plant.  There  are 
now  of  course  a good  many  syndicates 
who  function  by  buying  land,  and  who 
have  the  same  diffleuity  in  acquiring  it  as 
the  Forestry  Comimission ; but  the 
ordinary  larger  landowner  has  not  yet 
caught  up  with  wartime  fellings,  and  still 
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has  land  that  he  can  plant.  But  the  diffi- 
oulty  is  well  known  in  the  case  of  the 
Forestry  Commission,  and  in  the  case  of 
the  syndicates  who  are  trying  to  acquire 
land  for  planting. 

.71 .59.  But  is  the  Forestry  Commission’s 
dilliculty  one  which  has  largely  been 
created  by  the  policy  ot  the  Govern- 
ment in  encouraging  agriculture? Yes 

— and  by  the  low  price  offered  by  the 
Commission. 

7140.  Professor  Stamp:  Would  your 
Society  not  hold  that  good  timber 
can  only  come  from  good  trees 
which  in  turn  can  only  be  grown 
on  good  land?  That  puts  the  pro- 
duction of  good  timber  in  direct  com- 
petition with  agricultural  production. 

I doubt  whether  there  is  very  much  com- 
mon land  which  could  be  regarded  as 
such  good  land  as  to  produce  the  very 
best  timber,  but  do  you  consider  that 
there  is  cO'iTimon  land  available  in  quan- 
tity in  this  country  which  would  pro- 
duce at  least  moderately  good  timber? 

Yes.  1 tvO'Ultl  not  say  it  is  neces- 
sary lo  have  good  land  to  produce  good 
timbci'.  but  that  it  is  nece,ssary  to  have 
good  land  in  order  to  produce  timber 
economically.  You  can  grow  good  tim- 
ber on  poor  land,  but  it  takes  so  long 
to  mature  that  the  cost  mounts  up 
greatly,  as  compound  interest  is  added 
to  the  capital  invested. 

3141.  Mr.  Lubbock:  But  is  not  good 

land  a rclalivc  term? Yes,  and  good 

land  for  us  foresters  is,  on  the  whole, 
the  bracken  land. 

7142.  Can  you  grow  very  good  timber 
on  lower  greensand,  which  agriculturally 
is  not  what  one  might  call  very  good? 
— -Yes.  That  was  the  second  point  1 
was  wanting  to  make — for  us  good  land 
is  not,  of  course,  necessarily  good  farm 
land,  provided  it  is  suflioiontly  deep  and 
retentive— it  need  not  be  very  retentive — 
to  allow  roots  to  grow  successfully.  In 
a general  way  we  can  say  that  if  land 
is  good  enough  to  grow  bracken 
it  will  be  rather  high  quality  land  for 
gitowing  timiber.  As  for  oom.mon  land 
on  the  whole,  and  as  a very  rough  way 
of  putting  it,  I should  say  the  bracken 
land  i.s  the  land  we  should  like  for  tim- 
ber ; nearly  all  of  it  would  grow  timiber 
reasonably  economically. — Mr.  Edwards: 
I would  support  that.  I think  that 
Professor  Dudley  Stamp’s  question 


about  good  land  and  good  timber  is  a 
little  bit  misleading.  The  Scots  pine  is 
one  of  the  least  exacting  trees  that  we 
have,  yet  if  we  planted  it  on  good  land 
we  should  get  much  poorer  timber  than 
if  we  planted  on  shallow  soils,  because 
the  wider  the  ring  in  the  Soots  pine  the 
poorer  the  timiber  would  be,  and  the 
closer  the  ring  the  better  quality  the 
timber. — Mr.  Hiley:  If  I do  not  en- 
tirely agree  with  that,  it  is  well  within 
the  accepted  range  of  difference  of 
opinion  among  foresters. 

3142a.  But  does  it  not  at  the  same 

time  take  much  longer  to  grow? Mr. 

Edwards:  Yes. 

3143.  Professor  Stamp:  You  have 

said,  as  indeed  I hoped  you  would, 
that  one  can  produce  good  timber 
on  what  is  really  moderate  quality  land 
w.hich  is  not  very  attractive  to  the 
farmer.  Would  that  apply  to  a great  pro- 
portion of  our  common  land? Mr. 

Hiley : Yes,  definitely. 

3144.  Mr.  Lubbock:  If  timber  were 
grown  on  a large  area  of  comimon  land, 
the  trees  would  not  be  the  only  new  fac- 
tor introduced  into  that  countryside. 
There  would  also  be  people  to  work 
both  on  the  growing  of  the  trees  and 
on  the  handling  of  the  product.  What 

are  your  views  about  that? On  the 

average,  we  generally  find  that  the  em- 
ployment in  the  growing  of  trees  is  about 
one  man  to  100  acres,  but  naturally  if 
the  trees  are  growing  fast  more  labour  is 
needed,  since  they  have  to  be  thinned  more 
often,  felled  more  often  and  replanted 
more  often,  and  the  employment  figure 
may  go  up  to  about  T4  or  T5  men 
per  100  acres.  Then  in  addition  labour 
will  be  used  for  making  roads.  Finally 
we  hope  that  our  sawmills  will  be  situ- 
ated in  the  country  near  the  forests,  and 
that  the  employment  to  be  obtained 
there  will,  in  the  end,  be  very  consider- 
able. The  Forestry  Commission  put  it 
very  high  in  their  1 943  Report ; I think 
probably  too  high,  because  with  labour 
saving  machinery  we  do  not  use  as  much 
iabour  in  a sawmill  as  we  used  to,  but 
I think  it  would  be  quite  safe  to  say  that 
we  should  emdoy  at  least  two  men  per 
100  acres  of  forest.  It  has  been  put  as 
high  as  four  men.  but  I_  think  that  is 
too  high  a figure  for  British  conditions. 

3145.  Mr.  Evans:  Is  the  total  figure 
two  men  per  100  acres,  or  does  the  saw- 
mill alone  take  up  two  men? The 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


726 


ROYAL  COMMISSION  ON  COMMON  LAND 


total  figure  is  two  men,  but  I am  afraid 
that  is  a guess. — Mr.  Edwards'.  I would 
say  that  during  planting  possibly  one 
man  per  100  acres  would  be  correct,  but 
when  the  stage  is  reached  of  thinning, 
and  portable  bench  work,  and  the  opera- 
tions that  go  on  with  thinning,  the  figure 
could  easily  rise  to  two  per  100. 

3146.  Sir  George  Pepler:  Would  you 

not  expect  local  industry  to  go  beyond 
that,  to  make  window  frames  for  ex- 
ample, or  anything  like  that? Yes,  if 

there  was  joinery  or  manufacturing 
work  locally. 

3147.  Mr.  Lubbock-.  Is  that  not  quite 
likely  in  the  big  tracts  of  forest,  such  as 

Kielder  Forest? Mr.  Hiley : There  is 

a danger  there  that  the  pulp  mills  or 
even  sawmills  might  be  put  in  New- 
castle ; that  would  be  a pity,  I think. 

3148.  Professor  Stamp'.  If  the  figure 

of  two  working  men  of  full  age  is  multi- 
plied by  3'2  does  that  not  give  a popula- 
tion of  about  40  per  square  mile? 

Exactly. 

3149.  Mr.  Floyd'.  Is  the  land  which 

is  too  steep  to  be  easily  used  for  agri- 
culture— that  is  for  liming  and  plough- 
ing, or  improvement  of  pasture  by 
reseeding — still  perfectly  capable  of 
growing  trees? Yes,  it  is  per- 

fectly capable  of  growing  trees,  and 
some  of  our  best  plantations  are 
on  very  steep  land.  It  is  very 
troublesome  to  extract  the  timber 
from  them ; we  have  a lot  of  such  land, 
and  we  find  it  necessary  to  bulldoze  out 
lorry  roads  at  fairly  frequen-t  intervals 
along  the  contour  lines,  but  that  is  not 
so  expensive  now,  and  we  are  using  very 
steep  land,  I think,  quite  profitably. 

3150.  Sir  George  Pepler:  What  do 

you  call  very  steep?  One  in  seven? 

One  in  five,  and  even  steeper,  one  in 
four. 

3151.  Professor  Stamp:  We  have 

heard  that  a great  deal  of  the  common 
land  in  this  country  is  in  a derelict  con- 
dition and  not  very  attractive,  in  your 
memorandum  you  have  told  us  that  the 
Royal  Forestry  Society  through  its 
members  has  the  power  to  create  beauty 
and  amenity  in  this  country.  In  so  doing, 
what  trees  would  you  select  for  use  on 
much  of  our  common  land,  trees  which 
are  ornamental,  or  attractive  to  the 
public,  and  at  the  same  time  valuable 


economically? All  trees  are  beautiful. 

In  general  that  kind  of  land  would  have 
to  be  used  for  conifers.  Wc  have 
practically  no  hardwoods,  which  are 
suitable  trees  for  use  on  acid  soils.  On 
the  limy  soils,  the  chalks  and  some  of  the 
oolites,  it  is  rather  difficult  to  grow 
conifers,  and  for  that  reason  they  are 
less  profitable  to-  cultivate  under  lorest, 
but  in  general  we  should  have  to  use 
conifers. 

3152.  But  conifers  is  an  all-embracing 
term.  Would  you  care  to  particularise? 

The  conifers  which  we  favour  on 

this  kind  of  land  are  the  Douglas  fir, 
the  Japanese  larch  and  the  Norway 
spruce. 

3153.  What  about  Sitka? Sitka  we 

favour  less ; our  rainfall  is  not  quite  high 
enough,  and  there  are  other  reasons  con- 
cerned with  disease  for  not  liking  Sitka. 

3154.  Mr.  Lubbock:  Does  Mr. 

Edwards  not  have  more  Sitka  than  you? 

Yes,  in  the  north  it  is  much  belter 

to  grow. 

3155.  Professor  Stamp:  Does  not 

Sitka  represent  something  like  half  of 
all  the  recent  plantations  in  this  country? 

-Yes.  The  plantations  are  more  in  the 

North,  with  some  in  Wales.  The  Poresty 
Commission  have  taken  over  a great 
deal  of  land  which  is  nothing  but  peat 
and  quite  useless  for  any  other  purpi>se 
than  forestry  ; they  have  drained  it  and 
on  that  sort  of  land  Sitka  spruce  is  the 
only  tree  to  grow. 

3156.  From  the  point  of  view  of  gmnl 
forestry  do  you  now  favour  mixed  or 

pure  stands? We  favour  pure  stands, 

because  they  are  so  much  easier  to 
manage,  but  we  like  our  stands  to  be 
small,  so  that  we  achieve  a mixilure  by 
groups — fairly  large  groups  of  a few 
acres  each. 

3157.  Is  it  the  considered  viewpoint  of 
foresters,  still  to  prefer  pure  stands?  Are 
they  not  more  liable  to  disease,  and  do 
they  not  lose  the  natural  advantage  that 
where  one  species  did  not  flourish  the 
other  did,  and  so  on?  I thought  the 
modern  trend  was  away  from  pure 

stands. Nearly  all  textbooks  are  in 

favour  of  mixed  plantations,  and  nearly 
every  forester  is  in  favour  of  pure 
stands.  We  do  of  course  mix  here  and 
there,  and  are  trying  out  Various 
mixtures,  but  we  seldom  find  them  as 
easy  to  manage  or  as  successful  as  pure 
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plantations,  So  we  get  over  the  ditliculty 
by  planting  rather  small  areas  each  with 
one  species  only. 

3158.  Professor  Alim  Roberts : With  the 
great  development  ol:  planting  technique 
do  you  think  that  certain  ecological 
types  o£  grassland  could  be  assigned 
primarily  to  woodland  use  and  others  to 
agricultural  use?  Cotton-grass,  sphagnum 
and  dccr-grass  moor  might  indicate  suit- 
ability for  forest  exploitation,  Molinia 
grass  and  anything  of  a higher  grade 
ecologically — heathland,  agrostis  fescue 
— should  be  looked  upon  primarily  as 
suitable  for  agriculture.  Would  you,  with 
your  knowledge  of  both  agriculture  and 
woodlands,  agree  that  there  thus  emerges 
a natural  pointer  to  the  use  of  land  based 

on  that  distinction? 1 am  afraid  I am 

only  a forest  economist,  and  I should 
put  the  Mdlinia  level  at  the  bottom  for 
forestry.  With  the  others  you  have 
mentioned,  such  as  coitton-grass  and 
deer-grass,  although  my  experience  on 
that  matter  is  not  extensive,  the  results 
I have  seen  indicate  that  that  sort  of 
land  is  probably  submarginal  for 
economic  forestry. 

31.51).  Mr.  Floyd:  We  have  been  talk- 
ing mostly  about  the  hill  commons.  We 
have  a lot  of  lowland  commons  which 
are  now  gorse  covered.  Should  some  of 

them  be  planted  with  beech? 1 think 

that  gorse  covered  land  is  always  plant- 
able.  Gorse  is  a troublesome  weed,  but 
if  the  land  is  good  enough  for  gorse  it 
would  certainly  grow  trees,  and  not  only 
beech : on  chalk  the  nmst  suitable  tree 
would  probably  be  beech,  but  not  neces- 
sarily on  other  soils. — Mr.  Edwards: 
Not  so  much  Sitka  spruce  is  being 
planted  in  the  peaty  areas  as  hitherto. 
Another  species,  Pinus  contorta,  which  is 
the  Jack-Pine  of  Canada,  is  now  being 
introduced  ; in  many  cases  it  does  better 
than  the  Sitka,  and  there  is  now  more 
chance  of  variety  on  the  higher  reaches 
above  1,000  feet,  where  because  of  acid 
conditions  Sitka  has  been  used  before; 
now  foresters  find  that  this  species  will 
often  replace  the  Sitka  spruce, 

3160.  Mr.  Lubbock:  Can  we  now  turn 
to  the  question  of  the  ownership  of 
plantations  and  compensation  of  com- 
moners which  you  discuss  in  paragraphs 
18  to  20.  In  paragraph  20  you  say  you 
presume  that  for  each  common  pme 
authority  would  become  responsiblp ; 
have  you  any  suggestions  what  authority 


this  should  be?  In  paragraph  19  you 
mention  the  communal  forests  in  other 
European  countries,  we  should  like  to 
hear  your  opinion  of  them  and  any  sug- 
gestions about  how  they  might  be  appli- 
cable in  England  and  Wales. Mr. 

Hiley : We  had  not  thought  seriously 
about  your  first  question,  and  I 
would  not  consider  myself  com- 
petent to  answer  it.  The  communal 
forests  on  the  Continent  which  I 
know  really  are  of  two  types.  In  Ger- 
many and  in  most  of  France  th^y  are 
on  land  that  was  not  cultivated,  but 
which  by  some  historical  means — about 
which  I cannot  tell  you — became  the 
property  of  the  commune  instead  .of  the 
property  of  the  lord  of  the  manor  as 
happened  in  England  as  a rule.  Although 
as  common  property  of  the  parish  it  was 
not  well  looked  after  at  first,  the  govern- 
ments both  of  France  and  Germany  and 
elsewhere  have  taken  very  great  trouble 
to  .secure  better  management,  and  now  in 
quite  a number  of  cases  this  communal 
land  is  a source  of  very  great  income. 
In  Switzerland  too  there  are  parishes 
where  I believe  they  pay  no  rates  what- 
ever, the  rates  being  paid  for  by  the 
forests.  There  is  even  excess  income 
which  is  put  by  so  that  if  a new  church 
or  a new  school  is  needed  the  money  is 
there  to  build  it.  It  sounds  almost  too 
good  to  be  true  for  it  to  happen  in 
Britain.  As  for  the  other  type— again  I 
am  not  sure  about  its  history — I suppose 
the  best  exarrtple  is  at  Les  Landes,  south 
of  Bordeaux  in  France,  where  a very 
large  area  of  shifting  sands  was  planted 
during  the  19th  century,  mainly  with 
Pinus  pinaster. 

3161.  Sir  George  Pepler:  By  whom? 

1 am  afraid  I am  not  very  sure  of 

the  history,  but  I think  the  planting  was 
paid  for  mainly  by  the  national  govern- 
ment, or  with  funds  supplied  by  it ; but 
subsequently  quite  considerable  areas  be- 
came communal.  I think  it  must  have 
been  by  some  similar  arrangement  to 
what  we  propose  in  paragraph  19,  that 
the  State  should  get  the  forest  started  and 
then,  since  it  is  on  land  belonging  to 
the  commoners,  the  commoners  or 
parishioners  should  become  the  owners. 
Those  forests  were  created  for  other 
reasons,  chiefly  to  stop  the  shifting  sand 
which  was  gradually  penetrating  inland  ; 
but  they  are  examples  of  communal 
forests  which,  whatever  their  origin,  form 
a much  closer  parallel,  I think,  to  what 
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we  might  have  in  this  country,  because 
money  must  first  of  all  have  been  in- 
vested by  the  Government  in  creating 
them.  Bnt  you  would  find  others  who 
are  better  acquainted  with  the  history 
of  these  forests  than  I am. 

3162.  Mr.  Lubbock:  Is  the  woodland 
management  of  these  communal  forests 

carried  on  by  government  foresters? 

In  various  ways.  In  Switzerland  the  com- 
munal forester  has  great  powers  but  is 
suibject  to  supervision.  Certain  of  the 
communal  forests  in  Switzerland,  such  as 
that  at  Couvet,  are  extremely  well  known 
because  they  have  been  rather  venture- 
some in  their  methods,  and  have 
developed  a form  of  management  with  a 
particularly  good  selection  system.  They 
have  launched  out  boldly  with  their  own 
ideas,  though  no  doubt  very  much  under 
government  sanction,  or  the  sanction  of 
the  canton. 

3163.  Mr.  Arnold-Buker : Are  these 
forests  under  cantonal  supervision  then? 

1 think  so.  I think  that  nearly  all 

the  forests  in  Switzerland  are  subject 
more  to  cantonal  than  to  national 
control. 

3164.  Mr.  Lubbock:  Would  not  a very 
considerable  area  of  forest  have  to  be 
available  to  get  the  happy  results  you 

describe,  of  having  no  rates  to  pay?- 

Yes. 

3165.  Would  we  find  -these  conditions 

often  in  England? 1 think  some  of 

the  parishes  on  the  sides  -of  the  big  com- 
mons— ^here  again  I am  thinking  in  terms 
of  Dartmoor^must  have  a very  large 
area. 

3166.  Sir  George  Pepler:  In  para- 
graph 23,  you  say:  ‘The  most  beauti- 
ful and  interesting  woods  are  those  in 
which  conifers  and  hardwoods  are 
mixed  and  some  such  admixture  is  gener- 
ally possible  ’.  Is  that  consistent  with 
the  idea  -of  small  groups  each  of  a single 

species? Yes,  most  of  our  plantations 

are  planted  in  gro-ups,  including  groups 
-of  hardwoods. 

3167.  Professor  Stamp:  I -was  sur- 
pri.sed  to  road  that  sentence,  because  I 
had  understood  that  recently  the  trend 
of  forestry  practice  was,  as  1 have 
already  said,  towards  the  planting  of 
mixed  stands,  and  particularly  the  use 
of  hardwoods  as  nurse  crops  to  conifers. 


Would  you  say  something  about  mixed 
planting  and  the  use  of  nurse  crops?—— 
Nurse  crops  -are  used  on  some  very  diffi- 
cult soils  par.ticularly  as  a protection 
against  frost.  I do  not  think  they  are 
general  on  private  estates,  but  are  found 
more  particularly  on  some  of  the  very 
difficult  land  that  the  Commission  are 
planting.  I have  seen  severa.l  examples  ; 
for  instance,  beech  is  raised  on  the  South 
Downs  almost  only  -under  some  sort  of 
shelter.  But  in  general  our  conifers  do 
not  need  that  protection,  and  it  would 
be  very  expensive  on  bare  ground  to 
raise  first  a'  crop  of  hard-w-oods  and  then 
a c-roip  of  conifers  underneath.  Oak  is 
so  dreadfully  expensive  that  people  mix 
larch  with  it  in  order  to  get  pro-fitable 
fellings  in  the  early  stages,  but  that  is 
done  in  order  to  gr-ow  the  oak,  not  to 
grow  the  conifers.  I do  not  want  to  give 
the  impression  that  nobody  plants  mix- 
tures, since  quite  a number  of  n.s  do. 
but  I do  not  think  it  is  becoming  .more 
popular. 

3168.  Ill  some  -of  the  Finnish  or 
Swedish  forests,  for  example,  is  there  not 
a natural  mixture  of  birch,  Scots  pine 
and  Norway  spruce,  with  an  occa- 
sional aspen,  and  does  that  not  give  n 
very  delightful  and  attractive  mixture? 
One  finds  that  owing  to  slight  differences 
in  soil  conditions  the  spruce  do  well  in 
one  area,  the  Scots  pine  in  another,  and 
one  gets  the  best  of  both  worlds.  Is  that 

not  a model  for  this  country? In  a 

way  it  is.  Some  beautiful  .results  arc 
otoined  here  and  there,  but  I think  any 
forester  who  has  to  plant  these  mixtures 
finds  so  .many  difficulties  in  doing  .so  that 
he  .often  fails ; naturally  he  tends  to 
take  visitors  to  the  ones  which  have  .suc- 
ceeded. I would  very  much  like  to  have 
Mr.  Edwards’  opinion  on  this  a.s  a very 
practical  forester— I think  I am  a prac- 
tical forester  to-o,  but  although  we  have 
had  some  successful  mixtures  on  the 
whole  we  are  not  tempted  to  persevere 

with  them  very  much. Mr.  Edwards : 

I would  agree  with  that.  T think  one 
should  point  out  what  the  procedure  i.s 
on  taking  over  an  area  of  land.  Suppose 
it  is  an  area  of  common.  It  is  very  rare 
that  the  soil  conditions  are  the  same 
over  the  whole  area,  and  my  procedure 
— and  .we  are  doing  a good  deal  of 
planiting^ — is  that  where  the  ground  is  in- 
clined to  be  damp,  spruce  would  be 
planted  ; where  it  is  hard  and  dry,  pines  : 
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and  where  there  is  any  loam  or  indica- 
tion of  fertility  at  all  we  would  intro- 
duce birch,  sycamore  and  beech.  But  my 
experience  has  been  that  it  is  no  use 
putting  hardiwoods  where  there  is  no 
loam.  So  the  pattern  generally  tends  to 
be  variegated  and  a sort  of  tapestry 
effect  is  achieved  by  following  that  pro- 
cedure. It  can  be  done  on  commons,  be- 
cause the  areas  of  gorse,  bracken  and 
wet  land  will  always  indicate  to  the 
knowledgeable  forester  that  a change  of 
species  is  necessary.  I can  visualise  really 
picturesque  planting  on  commons  if  that 
procedure  is  followed. 

3169.  I think  that  this  is  a very  im- 

portant point.  The  townsman  who  is  in- 
terested in  the  use  of  commons  for 
recreation  is  fond  of  trees  and  likes 
them,  but  there  is  an  intense  feeling 
against  square  blocks  of  one  species.  Buit 
if  you  insist  that  that  is  the  only  good 
forestry,  does  that  not  go  a long  way 
towards  making  impossible  the  planting 
of  trees  on  economically  useful  com- 
mon land? Mr.  Hiley\  We  do  not 

like  square  blocks,  which  are  quite  un- 
necessary, and,  as  Mr.  Edwards  says  the 
forester  is  very  much  influenced  by  the 
nature  of  the  terrain.  But  I do  not  think 
many  of  us  are  now  planting  mixtures 
of  hardwoods  and  softwoods.  I think  it 
might  be  nice  if  one  could,  but  it  does 
not  work  out  as  easily  as  you  would 
think. 

3170.  Mr.  Evans-.  The  second  import- 

ant point  mentioned  in  paragraph  21  is 
once  again  the  question  of  public  access. 
Would  you  shortly  give  us  your 
views  on  'that?  It  is  particularly  im- 
portant.  We  do  not  mind  public 

access,  although  we  are  fighting  certain 
rights  of  way  which  are  now  being 
claimed,  simply  because  we  want  to  be 
able  to  close  those  ways  in  times  of  fire 
hazard,  which  is  our  greatest  fear.  There 
may  be  a little  theft,  but  it  is  not  enough 
to  ibe  vserious.  Fire  hazard  is  the  import- 
ant thing.  If  it  did  not  exist,  I think 
one  could  have  a number  of  paths 
through  quite  young  plantations,  and 
certainly  through  older  ones. 

3171.  Sir  George  Pepler:  In  what 

months  is  the  fire  hazard  greatest? 

The  worst  months  are  the  spring  months 
when  the  dead  bracken  and  other  winter 
stuff  is  still  lying  about  and  is  very  in- 
flammable. All  foresters  are  terrified  of  a 
dry  Easter. 


3172.  Is  it  less  then  in  summer  when 

there  are  more  ramblers  about? It 

can  be  dangerous  in  summer  when  there 
are  very  dry  spells,  but  that  is  not  our 
chief  hazard. 

3173.  Mr.  Evans:  Does  the  fire  risk 
-mean  that  you  have  in  fact  to  exclude 
the  public  altogether  for  the  whole  year 

round? ^No,  that  is  unnecessary.  The 

one  reason  why  we  are  trying  to  prevent 
rights  of  way  being  established  is  that 
if  there  are  such  rights  we  cannot  close 
the  ways  at  any  time,  but  at  other  times 
of  the  year  we  do  not  mind  at  all  and 
allow  the  public  in. 

3174.  Mr.  Lubbock:  Why  do  you 
suggest  that  it  should  be  the  duty  of 
the  Minister  of  Housing  and  Local 
Government  to  ensure  that  the  public 
needs  in  the  matter  of  access  are  met? 

^That  was  put  in  for  a very  special 

reason.  I think  the  public  has  been  very 
properly  anxious  about  the  fencing  in 
of  commons,  before,  that  is,  we  ha< 
planning  authorities  and  an  authorit; 
that  could  defend  the  rights  o 
the  public.  Now,  however,  we  have  a 
Ministry  which  can  protect  any  public 
rights  there  are  and  perhaps  have  them 
extended  and  it  seems  to  me  that  fencing 
of  commons  is  much  less  open  to  dislike 
than  it  would  have  been  earlier. 

3175.  But  planting  of  trees  is  not  de- 

velopment in  the  planning  sense,  so  what 
control  would  the  planning  authority  as 
such  have? For  us,  of  course,  plant- 

ing is  development. 

3176.  You  speak  of  distant  views 
from  the  tops  of  hills  which  should  not 
be  obstructed ; has  not  their  obstruction 
been  an  important  source  of  discontent 

and  disagreement  in  the  past? ^Yes. 

That  can  be  avoided ; we  have  avoided 
it  in  one  case  by  not  planting  any  trees 
which  we  think  will  grow  tall  enough  to 
obstruct  the  view. 

3177.  Then  in  paragraph  27  you 
suggest  that  public  funds  might  be  made 
avai-lable  for  planting  on  commons ; do 
you  mean  that  the  existing  grants  which 
are  available  to  private  owners  should 
be  made  available  to  associations  of 

commoners? 1 think  the  grants  given 

by  the  Forestry  Commission  should  be 
made  available  to  commoners  but  I was 
really  meaning  something  rather  different 
there.  I think  we  had  in  mind  that  since 
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the  rest  of  us  have  to  spend  some  money 
on  our  land  .to  make  better  use  of  it,  so 
the  public  who  want  to  use  land  for  en- 
joyment could  quite  well  spend  some 
money  on  increasing  their  enjoyment. 
We  were  referring  to  money  spent  for 
that  purpose. 

3178.  Do  you  mean  some  public 

source  of  capital  expenditure? ^Parish 

councils  can  use  their  money  to  keep 
rights  of  way  open,  and  they  might 
easily  maintain  ways  on  to  the  com- 
mons ; I think  they  could  do  that  with- 
out any  difficulty  at  present,  at  any  rate 
if  rights  of  way  existed.  My  own  parish 
council  does  that.  But  if  the  money  is 
being  spent  for  a much  wider  public 
then  it  seems  to  us  that  the  people  to 
find  the  money  should  be  the  wider 
public. 


3179.  Professor  Stamp:  In  your  final 
paragraph,  paragraph  28,  you  come  back 
to  the  question  of  parish  forests.  E>o 
you  really  advocate  parish  forests  as 
something  good  in  themselves  or  just 

as  the  best  way  out  of  a difficulty? 

am  not  sure  that  -they  are  a way  out  of 
a difficulty.  I think  they  are  going  to 
create  their  own  difficulties  ; how  they 
are  going  to  be  financed,  for  example, 
is  not  at  all  easy  to  see.  I think  they 
are,  however,  very  desirable  in  them- 
selves, because  if  a parish  owns  a forest, 
particularly  if  it  is  getting  money  out  of 
it,  it  w-iill  become  very  forest  minded. 

3180.  Is  it  a matter  of  adult  educa- 
tion as  much  as  anything? Yes. 

Mr.  Lubbock : Thank  you  so  much 
for  coming  to-day,  for  your  discussion 
and  your  memorandum. 


(The  witnesses  withdrew.) 


Crown  copyright  reserved 
Printed  and  published  in  Great  Britain  by 
Her  Majesty’s  Stationery  Office 


(32940)  Wt.  4555—1  K4  4/57  D.L. 


S.O.  Code  No.  73-30-26 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


ROYAL  COMMISSION  ON  COMMON  LAND 


MINUTES  OF  EVIDENCE 


Thursday,  13th  December,  1956 


WITNESSES 

The  Borough  of  Huntingdon 
The  Freemen  of  the  Borough  of  Huntingdon 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1957 

PRICE  H.  9rf.  NET 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


List  of  Witnesses 

THURSDAY,  13th  DECEMBER,  1956 


Mr.  J.  W.  Winter 
Town  Clerk 

on  behalf  of  the  Borough  of  Huntingdon 


Freemen  of  the  Borough  of  Huntingdon 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 

Royal  Commission  on  Common  Land 

at  26,  Sussex  Place,  London,  N.W.l. 

Thursday,  13th  December,  1956 


Present: 

Mr.  Alan  Lubbock,  J.P.,  D.L. 
in  the  Chair 


Mr.  C.  Arnold-Baker 
Mr.  C.  M.  Floyd,  C.B.E.,  F.R.I.C.S., 
F.L.A.S. 

Dr.  W.  O.  Hoskins,  Ph.D. 

Mils.  F.  B.  Paton,  J.P. 


Sir  George  Pepler,  C.B.,  P.P.T.P.I., 
RR.I.C.S. 

Professor  Alun  Roberts,  Ph.D. 

Sir  Donald  Scott 

Professor  L.  Dudley  Stamp,  C.B.E., 
D.Sc.,  D.Lit. 


Mr.  G.  L.  Wilde,  Secretary 

Mr.  W.  T.  Barker,  Assistant  Secretary 

Memorandum  of  Evidence  submitted  by  the 
Borough  of  Huutingdon(a) 

The  Himtingdon  Borough  Council  are  Trustees  for  the  Freemen  of  various 
Common  Lamls,  and  Commonable  Baulks  which  are  let  to  various  tenants  for  grazing 
purpo.ses  only,  and  produce  a total  gross  rental  of  £539  per  annum.  The  Council 
promoted  a Private  Bill  in  Parliament  in  1900  with  the  object  of  the  comrnons  and 
baulks  being  ilransferred  to  and  absolutely  vested  in  the  Council  freed  rad  discharged 
from  all  rights  and  interests  therein  of  the  Freemen  and  their  widows  in  con- 
.sidcration  of  the  Council  paying  them  an  annuity  in  the  place  of  the  income  then 
received  by  the  Freemen.  The  Bill  was  unfortunately  opposed  by  the  Coinmons 
and  Open  Spaces  Preservation  Society  and  was  defeated  by  5 votes.  Accordingly 
it  has  not  been  possible  to  develop  or  dispose  of  the  commons  or  any  part  thereof 
except  under  .statutory  powers  for  education  purposes  and  by  way  of  exchange, 
which  ha.s  been  carried  out  in  a few  cases  and  has  resulted  in  an  exchange  of  a 
considerable  larger  area  to  make  up  for  the  value  of  the  piece  of  common  land, 
and  has  thu.s  increased  the  total  acreage  of  common  land.  The  situation  of  much 
of  the  common  lands  and  baulks  is  now  holding  up  future  development  of  the 
Borough,  especially  as  regards  housing,  with  the  result  that  the  council  have  recently 
decided  to  promote  a Bill  in  Parliament  similar  m all  respKts^  to  that  of  the  1900 
Bill  The  Commoas  Preservation  Society  have  been  approached  and  have  approved 
of  the  Bill  in  principle,  subject  to  a small  acreage  being  retained  as  open  spaces, 
to  Xieh  the  Council  have  agreed(fc).  The  Council  appointed  a Sub-Committee  o 
meet  representatives  of  the  Freemen  to  discuss  the  principle  of  the  proposed  Bill. 
A meedng  cV  the  Freemen  has  since  been  held  and  a copy  of  their  reply  dated 
17th  March  1956,  appears  as  an  appendix  to  this  evidence.  This  letter  has  been 

considered  by  the  Council  and  they  have  resolved:  — 

‘ That  ilhe  Council  having  received,  with  much  regret,  the  reply  from  the  Free- 
men  roiecthig  the  Council’s  Draft  Bill  in  principle,  the  Council  feel  that  repre- 
SaUon  sitould  now  be  made  to  the  Royal  Commission  on  Common  Land  to 
grant  the  Council  an  early  hearing  to  give  evidence  . 


Notes:"^S^  also  Memorandum  of  Evidence  submitted  by  the  Freemen  of  the  Borough  of 
Huntingdon  on  page  745. 

(b)  But  see  Q.  3181  on  page  734. 
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Appendix 

86,  Hartford  Road, 

Huntingdon. 

March  Mth,  1956. 

J.  W.  Winter,  Esq., 

Town  Clerk, 

Ambury  House, 

Huntingdon. 


Dear  Sir,  , . 

As  agreed  at  the  informal  discussion  on  22nd  February.  1956,  a General  Meeting 
of  the  Huntingdon  Freemen  was  held  on  14th  March,  1956. 

It  was  the  unanimous  opinion  of  the  Meeting  that  the  Council’s  Bill  be  rejat^ 
in  principle  but  that  the  matter  would  be  further  discussed  after  publication  of  the 
findings  of  the  Commons  Land  Probe  by  the  Royal  Commission. 

Yours  faithfully, 

R.  D.  Lamb, 

Manager. 


Examination  of  Witness 

Mr.  J.  W.  Winter. 
Called  and  Examined 


3181.  Mr.  Lubbock  : We  are  grateful 
to  you,  Mr.  Winter,  for  presenting  us 
with  the  papers  we  have  before  us,  and 
for  coming  here  today  on  behalf  of  the 

Borough  of  Huntingdon. Mr.  Winter : 

May  I first  refer  to  the  memorpdum 
submitted  to  you  headed  ‘ Huntingdon 
Commons  ’ ; there  is  a slight  amendment 
to  which  I should  like  to  draw  your 
attention.  Towards  the  end  there  is  a sen- 
tence beginning : ‘ The  Commons  Preser- 
vation Society  have  been  approached 
. . . ’ I would  like  the  words  after  that, 
down  to  the  word  ‘ agreed  struck  out.  I 
have  a letter  here  dated  30th  November 
from  the  Secretary  of  the  Society  to 
whom  I submitted  a copy  of  the 
memorandum.  He  writes  as  follows: 

‘ I think  the  statement  is  very  clear 
and  concise  and  I would  only  make 
one  or  two  comments.  The  proposals 
which  we  discussed  were  not  then  em- 
bodied in  a Bill  and  therefore  we  could 
net  agree  it  “in  principle”.’ 

The  memorandum  reads  ‘ approved  the 
Bill  in  principle’,  which  is  not  correct. 
Then  he  goes  on  to  say: 

‘ The  proposals  will  probably  be 
sympathetically  received  by  my  Com- 
mittee, but  I cannot  put  them  before 
my  Committee  until  I have  received 
the  marked  map  . . 


which  he  has  now  and  of  which  I have 
a copy  here.  He  continues : 

‘ We  see  the  need  for  some  expan- 
sion of  the  town,  but  we  would  like  to 
see  that  adequate — not  necessarily 
small — open  spaces  are  retained  in  the 
shape  of  formal  park  or  open  wander- 
ing land.’ 

I only  want  to  make  that  position  quite 
clear  because  the  statement  in  my  memo- 
randum is  not  quite  correct. 

3182.  Is  the  Commons  Pr^ervation 

Society  reserving  its  position  then? 

Yes.  They  have  not  yet  considered  either 
the  Bill  or  the  proposals. 

3183.  Could  you  now  give  us  soime 
details  as  background  of  the  Borough? 

^The  population  at  present  according 

to  the  latest  census  is  about  ='5,600.  The 
Huntingdon  Borough  Council  are  at  the 
present  moment  preparing,  jn  conjunc- 
tion with  the  London  County  Council, 
what  is  known  as  an  ‘overspill’  scheme  to 
expand  the  borough  by  taking  in  an  over- 
flow of  the  LoiKlon  population  under  the 
Town  Development  Act,  1952.  They  en- 
visage the  building  of  a thousand  bouses 
for  the  extra  population,  a further  150 
houses  for  the  present  Huntingdon  popu- 
lation and  adequate  factories,  shops  and 
other  scjcial  requirements. 
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3184.  What  is  your  pnaent  rateable 

value?- On  the  new  assessment  a 

penny  rate  produces  approximately  £3.50. 

I .say  approximately,  becau.se  pending  the 
hearing  ot  numerous  appeals  we  cannot 
arrive  at  a definite  figure. 

3185.  I see  you  have  a map  showing 
the  commons,  Would  you  first  demon- 
strate them  to  us  so  that  we  know  exactly 

where  they  arc? 1 have  marked  the 

commonable  land  green  on  the  6 inches  to 
the  mile  Ordnance  map  of  the  Borough. 
The  land  is  soaltered  in  various  dircc- 
licms.  There  are  three  principal  commons, 
namely  the  Views  Common  of  about  60 
acres  to  the  west,  the  Spring  Common 
of  about  32  acres  to  the  north,  and  the 
iMill  Common  of  about  22  acres  to  the 
south.  To  the  north  there  is  another 
piece  of  common  land  also  marked 
green.  Tt  has  only  recently  become 
common  land  by  way  of  exchange,  and 
is  not  part  of  Spring  Common. 

3186.  What  is  the  total  acreage?- — 
The  total  is  roughly  150  acres.  That  in- 
clude.s  this  extra  piece. 

3187.  What  do  you  call  the  northern 
piece  that  was  given  by  way  of 

exchange? St.  Peter’s  Road.  I think 

it  is  about  10  or  15  acres  in  area. 

3188.  Pwfe.i.wr  Stamp'.  What  do  you 

mean  by  'baulks’  in  your  memo- 
randum?  They  are  narrow  strips 

known  as  commonable  baulks,  and  their 
object  was  that  the  Freemen  might  have 
a right  of  access  to  take  their  cattle  to 
and  from  their  commons. 

3189.  Are  they  what  are  known  else- 
where as  droveways  or  driftways? 

'Ve.s.  Of  course  at  the  present  time  they 
have  no  such  use  whatever — they  are  not 
fenced  oil  and  have  not  been  for  many 
years. 

3190.  Do  they  include  any  strips  by 

the  side  of  existing  roads? 1 do  not 

think  so. 

3191.  Mr.  Arnold-Bakcr:  Are  the 

lmulk.s  used  for  any  purpose  at  all?— - 
Only  for  grazing.  One  cannot  distinguish 
them  from  land  on  either  side ; they  are 
not  fenced  off  or  marked.  They  are 
thrown  in  as  part  of  the  common  land. 

3192.  Are  they  part  of  the  Freemen’.s 

estate? ^Yes.  On  the  map  I have  also 

had  marked  in  red  for  your  benefit,  the 
outline  of  our  proposed  development  in 
connection  with,  the  scheme  1 have  just 
mentioned  under  the  Town  Development 
Act,  1952.  As  you  will  see  it  forms  a 
wedge  to  the  north-east  stretching  be- 
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tween  the  main  line  railway  to  the  north 
and  the  River  Ouse  to  the  east  of  the 
bofO’Ugh  and  includes  quite  a good  pro- 
portion of  the  common  land.  Also  on 
that  side  of  the  town  the  part  lined  with 
a dark  blue  line  is  where  our  present 
development  has  taken  place. 

3193.  Have  you  hud  fairly  extensive 

building  since  the  last  war? ^Yes,  as 

far  as  we  could,  having  regard  to  our 
local  requirements  and  labour  available. 

3194.  Pro jexsor  Stamp:  As  regards  the 
expansion  scheme,  do  you  work  quite 

separately  from  Godmanchester? 

Quite  separately.  They  have  no  scheme. 

3195.  Mr.  Arnold-Baker:  I see  there 
is  also  a red  hatched  strip  running  from 
the  south-east  to  the  north.  What  is  that? 

^T'hat  is  what  is  known  as  the  main 

by-pass  road  for  Huntingdon  which  has 
been  approved  by  the  Ministry  of  Trans- 
port. It  has  been  submitted,  of  course, 
by  the  Huntingdonshire  County  Council 
— t>y  my  council — and,  having 
received  ministerial  approval,  ^ is  only 
awaiting  such  time  as  the  Minister  saysS 
its  start  can  be  permitted.  When  the 
by-pass  is  begun  the  land  which  the 
Huntingdon  County  Council  will  require 
to  purchase  on  behalf  of  the  Ministry  of 
Transport  will  include  pieces  of  Views 
and  Mill  Commons.  That  is  the  main 
by-pass.  At  the  present  moment  the 
main  road,  the  A.14,  the  old  London  to 
York  road,  goes  right  through  the  centre 
of  the  town  and  across  the  river  bndge 
to  the  neighbouring  Borough  ol  Ood- 
manchester.  The  by-pass  plan  is  pro- 
pO’Sed  so  as  to  take  the  main  traffic  away 
from  the  centre  of  the  town  which  is 
hopelessly  congested.  However,  the  by- 
pass road  is  nothing  to  do^  with  the 
Huntingdon  Borough  Council ; we  are 
not  the  highway  authority. 

3196.  George  PepJer: 
advanced  are  the  negotiations  with  the 

j Q Q 9 We  propose  to  acquire  some 

TOO  acres,  153  acres  of  which  have  been 
Ihc  subject  only  a fortnight  ago  of  a 
local  inquiry  because  of  objections 
received  to  the  compulsory  purchase 
order.  The  153  acres  belonged  to  one 
owner,  and  the  Minister  held  a local 
inquiry  to  decide  two  questions  (1)  the 
objections  by  the  owner  to  the  comjjul- 
sory  purchase  order,  and  (2)  planning 
perm.ission.  The  planning  permission  to 
develop  the  land,  being  outside  the  limits 
of  the  town  plan  which  has  already  bepn 
approved,  was  a matter  for  ministerial 
approval. 
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31.97.  Mr.  Lubbock:  What  are  the 
approximate  limits  ol*  the  town  map? 

Roughly  the  blue  line  on  the  map. 

In  other  words  we  have  practically  got 
to  our  limits  of  town  development 
according  to  the  present  town  map. 

3198.  Sir  George  Pcpler:  Did  the 

town  map  provide  for  the  proposed 

expansion? No,  it  was  not  thought 

of  at  that  lime. 

3199.  One  knows  the  L.C.C.  arc  nego- 
tiating wilh  many  bodies.  Are  you  near 

agreement  with  them? Wc  actually 

have  the  draft  agieemcnt  before  us  for 
approval  now.  Wc  have  taken  every 
necessary  step  for  all  the  requisite 
approvals.  The  only  thing  we  await  is 
ministerial  conlirmation  of  our  compul- 
.sory  purchase  order.  At  the  present 
moment  the  draft  agreement  with  the 
L.C.C.  is  before  us  and  their  representa- 
tive is  preparing  the  layout  scheme  with 
us. 

3200.  Profes.wr  Stamp:  Arc  the 

thousand  hoirses  to  be  in  one  block? 
Yes. 

3201.  Mr.  Arnold-Baker:  How  many 
of  them  will  be  sited  on  common  land? 

None  of  those  at  present  planned. 

We  cannot  put  them  there. 

3202.  For  how  many  do  you  want 

land? As  far  as  our  present  scheme 

is  concerned,  for  1,150  houses  including 
our  own.  Wc  do  not  propose  to  use  any 
common  land  for  the  purpose.  In  other 
words  there  is  no  alternative  but  to 
develop  on  land  which  is  not  common 
land.  We  should  have  had  to  get  parlia- 
mentary powers  before  we  could  touch 
llie  common  land,  and  that  would  have 
meant  very  long  delay. 

3203.  Mrs.  Patou:  To  what  extent  is 
the  common  land  now  used  by  the 

public  for  air  and  recreation? May  I 

explain  that  the  common  lands  of 
Huntingdon  carry  rights  of  pasturage 
only.  There  arc  quite  a lot  of  footpaths 

Yicvi'.s  Coimiion  

Less  Uy-Pass  Road  


Mill  Common  

Less  By-Pass  Road  

Le.s\s  Link  Road  and  Bus  Station 


over  them,  but  the  public  by  law  have 
no  right  to  walk  over  the  land  although 
they  have  not  been  inclosed. 

3204.  Are  they  used  at  all  by  custom? 

The  public  have  used  them  and  are 

walking  over  them  every  day,  but  that  is 
only  because  no  steps  have  been  taken 
to  prevent  them  doing  so. 

3205.  Mr.  Lubbock:  Have  they  no 
right  under  Section  193  of  The  Law  of 

Property  Act,  1925? 1 should  not  like 

to  argue  that. 

3206.  The  building  of  the  houses,  of 
course,  will  make  the  by-pass  very  much 
more  urgent.  Has  the  Ministry  given 

any  kind  of  priority? 1 can  only  tell 

you  on  hearsay  because  we  arc  not  the 
highway  authority.  My  enquiry  of  the 
County  Council  elicited  that  they  are 
pressing,  and  have  been  pressing  for 
some  time,  to  be  allowed  to  start  the 
by-pass  road  in  the  very  near  future. 

3207.  Sir  Georpe  Pepkr:  Do  you 

know  where  it  comes  in  the  Develop- 
ment Plan—in  what  programme? 1 

understand  it  is  in  the  present  five-year 
programme.  But  I must  stress  that  1 
have  no  authority  for  saying  so. 

3208.  Professor  Stamp:  Is  it  a trunk 
road  and  under  the  Ministry’s  authority, 

not  the  County  Council’s? -The 

County  Council  would  be  agents  for  the 
Ministry.  It  is  entirely  a Ministry  road. 
It  is  not  for  the  County  Council  to  say 
they  are  going  to  start  it  and  then  to 
expect  the  Ministry  to  finance  it. 

3209.  Mr.  Lubbock : Against  that 
background  will  you  now  please  tell  us 

more  about  the  actual  commons? 

The  total  area,  as  1 have  said,  is  about 
150  acres  including  the  baulks  and  tiic 
St.  Peter’s  Road  area.  The  actiml 
acreages  of  the  principal  commons, 
except  St.  Peter’s  Road,  and  the  arcus 
which  will  be  required  by  the  by-puss 
road,  are:  — 

Total  60-00. acres. 

;;;  2-75 

Net.  57-25  acres. 

Total  22-00  acres. 

1-95  a. 

3-17  a. 

5-12 


Spring  Common  01or.se  Common)  
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3210.  Can  you  tell  us  something 
about  the  history  of  the  commons? 
How  they  originated ; who  the  Freemen 
are  ; how  many  of  them  there  are  ; how 
they  are  qualified  and  how  the  Borough 

became  the  trustees? 1 have  only 

been  associated  with  the  Borough  since 
1920,  so  I am  afraid  I cannot  tell  you 
much  before  that.  There  was  a Bill  pro- 
moted in  Parliament  in  1900.  My  know- 
ledge of  that  comes  largely  from  hearsay, 
but  the  history  is  set  out  in  the  preamble. 

If  you  look  at  the  1900  Bill,  of  which 
you  have  a copy,  or  the  present  Bill 
which  has  recently  been  drafted  on 
behalf  of  the  Borough,  you  will  see  there 
the  history  is  set  out  in  the  preamble. 

3211.  Mr.  Arnold-Baker:  What  does 
the  preamble  say?  We  do  not  have 

copies.^ ‘ Whereas  the  Corporation 

claim  to  be  the  owners  of  the  soil  of  the 
commons  and  baulks  . . .’  The  commons 
were  originated  by  Royal  Charter  ■,  we 
possess  all  of  the  originals.  These  are 
numerous,  but  the  powers  set  out  by 
virtue  of  them  now  all  really  come  under 
the  Municipal  Corporations  Act,  1882. 
It  is  claimed  that  that  Act  definitely 
transfers  the  duties  of  trusteeship  from 
those  who  were  previously  known  as  the 
Burgesses  to  the  Huntingdon  Corpora- 
tion as  being  the  successors  of  the  former 
Burgesses.  The  old  charters  all  refer  to 
the  Burgesses.  Under  the  Act  of  1882 
the  powers  became  vested  in  the  local 
authorities:  that  of  course  is  universal 
throughout  the  country. 

3212.  Sir  Donald  Scott  \ What  then 

is  a Freeman? ^Freemen  are  certain 

persons  who  have  derived  their  heritage 
for  generations  from  earlier  Freemen, 
and  the  Freemen  at  the  present  time^or 
the  persons  entitled  .to  the  benefit  of  the 
coiinmons  are  known  as  the  Freemen  and 
the  Freemen’s  widows.  In  order  that  a 
Freeman  may  be  entered  on  the  Free- 
men’s register  he  must  both  be  the  son 
of  a Freeman  and  be  born  in  the 
Borough. 

3213.  Is  there  any  other  way  of  becom- 
ing eligible? No. 

3214.  Mr.  Lubbock:  Is  there  any  pro- 
perty qualifloation  by  so  many  yep£ 
residence,  or  is  it  ipurely  'by  birtih 
and  descent?-— Birth  and  descent. 
M I understand  it  at  the  present 
time  there  are  just  over  thirty  Free- 
men  and  Freemen’s  widows  who 
are  entitled  to  the  income  or  benefit 
derived  from  the  commons  and  the  other 


properties  fonning  part  of  the  Freemen’s 
property — namely,  investments  and 

Lammas  rents. 


3215.  Mi\  Arnold-Baker-  Were  the 

Freemen  created  by  the  ancient  charter 
which  also  created  the  Capital 
Burgesses? ^Yes. 

3216.  Have  the  Capital  Burgesses’ 
powers  come  to  the  Corporation  leaving 
orily  the  Freemen  remaining  from  the 

charter? -That  is  the  position  as  I 

understand  it.  Of  course  I can  only  speak 
from  1920. 


3217.  Professor  Stamp : Do  the  Free- 
men have  the  ordinary  rights  of  common 
— 'that  is  to  say  of  grazing  for  animals? 

^No.  The  Freeman  have  it  entirely 

within  their  own  i^wer  what  they  do 
as  far  as  grazing  is  concerned.  They 
have  always  let  it.  There  are  no  Free- 
men at  the  present  moment  who  exercise 
the  rights  themselves.  They  let  it  and 
of  cO’Urse  receive  the  benefits  of  the  rents. 

3218.  Mr.  Arnold-Baker:  If  the  Cor- 
poration are  bare  trustees  for  the  Free- 
men, who  tells  them  what  to  do  with 

the  land? ^Every  year  we  have  what 

is  known  as  a stocking-order  a report 
made  to  the  Council  by  the  Freemens 
committee  as  to  what  they  propose  to  do 
with  the  land  during  the  next  twelve 
months. 

3219.  Professor  Stamp:  Who  keeps 

the  Freemen’s  .register? -^I  keep  the 

register  of  the  actual  Freemen. 

3220.  Do  tbey  tise  your  register  to  elect 

their  .own  leaders? ^Yes. 

3221.  Mr.  Lubbock:  Does  the  Borough 

Council  collect  the  rents? -No.  The 

Freemen  have  a manager  who  collects 
the  rents,  and  that  is  paid  into  the  Free- 
men’s account  which  stands  in  the  name 
of  the  trustees. 

3222.  Dr.  Hoskins:  I think  what  has 
happened  historically  may  be  an  exad 
paSel  with  the  City  of  Leicrater  which 
I know.  Huntingdon  probably  had  its 
open  fields  inclosed  possibly  in  the  early 
nineteenth  century,  and  'the  rights  ot 
common  pasture  possessed  by  the  Free- 
,men  of  the  Borough  were  .then  bought 
out  or  .translated  into  a piece  or  piKes 
of  land  called  Freemen’s  commons.  They 
represent  in  origin  a consolidation  of  the 
old  common  pasture  rights  which  were 
exterminated  at  the  parliamentary  inclo- 
sure  It  is  completely  akin  to  Leicester 
where  there  are  also  Freemen’s  commons. 
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1 could  no-t  say.  My  knowledge  only 

goes  back  to  1920. 

3223.  Mr.  Lubbock:  Are  the  lands  let 

solely  for  pasture? ^Yes. 

3224.  Have  they  never  been  ploughed? 

— Only  during  war«time,  under  requisi- 
tion by  the  Huntingdonshire  Agricultural 
Executive  Committee  and  then  only  a 
small  portion  of  them.  There  is  a small 
portion  still  used  as  allotments.  It  was 
turned  into  allotments  during  the  war 
and  still  so  remains. 

3225.  And  is  that  part  let  again  by  the 

Freemen  ? Yes. 

3226.  Sir  George  Pepler:  Is  any  land 

used  for  recreation? No  land  is  let 

for  recreation ; there  is  no  power  to  let 
for  recreation. 


3227.  Mr.  Lubbock:  What  can  you  tell 
us  about  the  history  of  the  1900  Bill? 

1 can  say  this  much.  The  new  Bill 

which  we  drafted  last  year  was  on  similar 
lines ; so  far  as  the  1900  Bill  was  con- 
cerned it  was  defeated  in  the  House  of 
Commons  by  a majority  of  five.  And 
the  reason  for  that,  T understand,  speak- 
ing from  my  records,  is  that  it  was 
opposed  by  the  Commons,  Footpaths  and 
Open  Spaces  Preservation  Society.  Just 
before  the  last  war,  when  we  were  con- 
sidering dealing  with  the  commons,  the 
late  Sir  Lawrence  Chubb  of  the  Society 
visited  Huntingdon.  We  were  then  con- 
sidering proniating  a Bill  but  the  war 
came  along  and  it  was  dropped.  If  would 
be  our  intention,  if  we  decide  to  continue 
with  the  Bill,  of  course  to  get  the 
Society’s  support — or  at  any  rate  consent 
before  we  proceed.  In  view  of  what  they 
have  written  in  the  letter  from  which  1 
have  quoted,  namely  that  the  proposals 
will  probably  be  sympathetically  received 
the  only  point  is  to  see  that  certain  lands' 
which  the  Council  would  be  prepared  tc 
retain  as  open  spaces  are  agreed.  On  that 
the  position  suggested  was  that  such  part 
of  Mill  Common,  the  most  southerly 
common,  which  is  left  after  the  by-pass 
has  cut  right  across  it,  should  be  left 
as  an  open  space. 


3228.  Professor  Stcunp:  Looking  at  th 
maR  it  appears  at  first  sight  that  th 
position  of  the  commons  in  Huntingdo 
IS  a godsend,  that  it  is  an  ideal  piece  o 
natural  planning,  and  that  if  you  achiev 
the  expansion  of  a thousand  house.s,  yoi 
will  want  just  about  the  amount  of  com 
mon  which  is  left  after  the  by-pass,  a 
open  land.  Why  then  does  your  Corpora 


tion  want  the  control  of  these  commons 

— to  eliminate  them? Most  of  the 

150  acres  of  common  land  is  adjacent 
to  the  main  centre  of  the  town,  and 
having  regard  to  the  size  of  the  borough, 
150  acres  is,  we  say,  out  of  all  propor- 
tion for  the  requirements  of  open  space. 

3229.  But  do  you  not  now  have  a 
natural  ‘Hyde  Park’  for  Huntingdon? 
^We  have  no  control  over  the  com- 
mons at  the  present  time ; we  cannot 
make  them  into  a public  park. 

3230.  Mr.  Arnold-Baker:  But  do  you 

want  to  build  on  the  common  land? 

We  might  want  to  build  on  some  of  it, 
though  not  as  part  of  our  present  scheme! 

3231.  Is  that  why  you  want  to  take 

powers? May  I say,  more  exactly, 

that  the  Council  want  to  build  on  the 
common  land  at  St.  Peter’s  Road  and 
they  also  consider  that  Views  Common, 
having  regard  to  its  situation,  after  the 
main  by-pass  road  is  built  across  it, 
would  present  an  ideal  site  for  develop! 
ment — more  with  a view  to  private  de- 
velopment of  good  class  houses.  Its  situa- 
tion is  such  that  it  has  a natural  slope 
towards  the  south  and  the  proposed  by- 
pass road,  and  would  be  ideally  situated 
for  development  of  that  type  of  house. 

3232.  Professor  Stamp:  Your  draft  Bill 
says  in  clause  10  (2): 

‘ The  Corporation  may  sell,  lease,  ex- 
change ...  or  otherwise  dispose  of 
the  commons  or  baulks  or  any  part  or 
parts  thereof  in  such  manner  and  for 
such  consideration  and  on  such  terms 
and  conditions  as  they  think  fit  . . . .’ 

Does  that  not  give  you  absolute  power? 
^Yes. 

3233.  Mr.  Arnold  Baker:  And  Clause 
1 1 gives  you  power  to  ‘ erect  . . . houses 
shops  offices  and  other  buildings  and 
construct  sewer  drain  pave  channel  and 
kerb  streets.’  Do  you  want  to  be  able 
to  do  absolutely  anything  you  plea.se’ 
^Yes. 

3234.  And  do  you  want  to  have  those 
powers  in  respect  of  all  the  commons'? 
Yes. 

3235.  Mr.s.  Baton : And  is  your  aim  to 

increase  the  rateable  value  of  Huntina- 
don  ? Naturally. 

3236.  Dr.  Hoskins:  Do  you  know  what 

!S  the  present  built-up  area  of  the 
borough? -I  am  afraid  I do  not. 
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3237.  At  a guess  it  looks  from  the  map 
very  much  less  than  100  acres.  Hunting- 
don is  an  extremely  attractive  little  town, 
and  appears  to  have  a natural  green  belt 
pretty  well  all  round  it.  May  you  not 
completely,  alter  its  character  if  you  take 
in  more  open  space  than  is  already  cov- 
ered with  houses  and  buildings?  Has  any- 
body thought  of  that  side  of  develoj^ 

ment? 1 can  only  repeat  that  if 

you  visited  Huntingdon  and  saw  the 
extent  of  the  commons,  their  situation 
and  present  user  you  would  agree  that 
they  are  lands  which  are  not  being  put 
to  any  real  use  having  regard  to  present 
day  necessities.  The  Council,  as  is  en- 
visaged in  the  Bill,  want  the  powers  to 
use  those  commons  for  building  or  any 
other  purpose  of  development,  but  at 
the  same  time  they  are  perfectly  prepared 
to  negotiate  with  the  Commons  Preserva- 
tion Society  or  the  Freemen  or  anyone 
else  with  a view  to  making  a definite 
agreement  if  necessary  that  certain  of 
the  common  lands  shall-  remain  as  open 
spaces.  |But  again  I must  point  out  that, 
both  at  the  present  time  and  in  the  past, 
we  have  thought  it  very  desirable  to  try 
to  develop  part  of  the  commons  for 
recreation  grounds — to  lay  them  out.  It 
would  be  the  ideal  plan,  but  we  can  do 
nothing  about  it ; we  have  no  power. 
They  are  merely  green  pasture  which  the 
freemen  let  for  grazing  and  the  public 
walk  all  over. 

3238.  Mr.  Lubbock : If  you  got  control 

of  the  commons  by  acquiring  them, 
would  you  completely  recast  your  De- 
velo'pment  Plan? Yes. 

3239.  Dr.  Hoskins:  Did  you  say  that 
if  the  Bill  went  through  and  the  Council 
obtained  control  of  all  the  common  land, 
it  was  proposed  to  leave  open  only  the 
residue  of  Mill  Common? — And  the 
whole  of  Spring  Common. 

3240.  Mr.  Lubbock : Do  the  County 

Council  want  a large  part  of  Spring  Com- 
mon for  a school? That  is  so. 

3241.  Mrs.  Pciton:  And  would  17 

acres  of  Mill  Common  be  left? Yes, 

3242;  Dr.  Hoskins:  If  Mill  Common 
is  crossed  by  a by-pass  road  will  that 

not  alter  its  usefulness  completely? 

T think  the  part  we  could  develop  is  left. 
It  would  make  a very  nice  open  space ; 
it  is  adjacent  to  the  centre  of  the  town, 
and  indeed  the  nearest  piece  of  common 
ro  the  town  centre. 

32949 


3243.  But  with  a very  busy  main 
trunk  road  going  over  the  common, 

would  it  be  attractive? It  would  be 

possible  presumably  to  fence  it  off. 

3244.  Mr.  Floyd : 1 think  you  said 
the  idea  was  to  set  aside  Views  Common 
for  private  building  development.  That 
would  surely  mean  developing  on  the  far 
side  of  the  by-pass.  The  by-pass  would 
be  a by-pass  at  first  but  later  would  it 
not  in  fact  go  through  a built-up  area? 
Yes. 

3245.  The  by-pass  would  .then  be 
centred  nearer  the  middle  of  the  town 
if  you  developed  the  site  on  Views 
Common.  Besides  the  by-pass  crossing 
Mill  Common  there  is  a large  piece 
marked  on  the  map.  in  yellow,  hatching. 
What  is  that? — ^ — That  is  for  another 
road  and  for  a new  bus  station.  Our  bus 
station  at  present  is  totally  inadequate, 
and  there  is  a real  necessity  for  a new 
one  because  of  the  congestion. 

3246.  Sir  George  Pepler:  Have  you 
taken  into  consideration  that,  if  you 
reach  agreement  with;  the  L.C.C.,  you 
will  have  1,150  houses,  say  about  4,000 
people  who  will  want  at  least  24  acres 

for  playing  .fields? We  have  pur  own 

King  George’s  recreation  ground  which 
we  are  now  in  course  of  laying  out.  We 
have  recently  acquired  that.  We  also 
have  a long  open  space  for  use  as  a 
recreation  ground  fronting  the  river 
which  already  belongs  to. the  Corpora- 
tion. 

3247.  Mr.  Lubbock:  Has  the  detailed 

layout  been  prepared? It.  is.  being 

done  now.  The  Corporation  have  on  the 
bank  of  the  Ouse  what  is  known  as  the 
Hartford  Road  playing  ground.  They 
have  acquired  all  the  land  between  Hart- 
ford Road  and  the  river  right  up  to 
Hartford.  A small  part,  is  covered  by  the 
sewage  scheme  at  the  present  moment, 
but  the  land  is  being,  laid- out-  as  ■ a 
recreation  ground — not  for  games  but 
for  river  amenities,  for  people  to  go  and 
spend  an  enjoyable  day  by  the  river  .and 
so  forth : it  will  be  laid  out  with  trees 
and  so  on,  and  will  be  a very  lovely 
park.  That  is  a considerable  area  'of 
open  space,  but  it  is  not  proposed  to  lay 
any  part  of  it  out  for  football  or  other 
organised  games  because  it  is  too  low- 
lying.  We  have  also  acquired  Turnip 
Piece  under  our  King  George’.s  playing 
field  scheme  with  financial  assistance 
from"  the  fund.  That  .at  the  present 
-moment  is  'being  laid  out  for  games. 

A 2 
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3248.  Sir  George  Pepler.  Is  it  a suffi- 
ciently large  acreage? Yes,  it  is  quite 

big  enough  for  upkeep.  So  much  so  that 
we  are  contemplating  building  a care- 
taker’s house  in  the  corner  in  order  to 
have  a resident  caretaker  on  the  spot  to 
look  after  it.  It  is  big  enough  for  that. 
It  was  the  old  county  cricket  ground. 

3249.  Professor  Stamp'.  Will  that  be 
purely  for  recreation  and  not  be  grazed 
by  animals,  so  that  you  will  have  its 

upkeep  to  pay  for? We  are  laying 

out  football,  cricket,  and  tennis  pitches 
and  a children’s  playground  in  one 
corner. 

3250.  Mr.  Lubbock:  Are  any  addi- 
tional open  spaces  allowed  for  in  the 
proposed  layout  of  the  L.C.C.  overspill 

estate? As  regards  our  present 

development  and  our  own  council 
houses  we  have  at  certain  intervals  left 
small  open  spaces. 

3251.  For  children? Yes.  A green 

space  in  front  of,  say,  a row  of  houses 
where  they  can  kick  a football  about.  We 
have  laid  all  our  houses  out  so  that  there 
is  adequate  playing  ground  for  small 
children  as  distinct  from  organised  games 
— a bit  of  plain  grass  where  children  can 
play  about.  That  would  be  our  intention, 
and  more  so,  in  the  L.C.C.  scheme.  In 
arriving  at  the  area  of  the  land  required 
for  a 'thousand  houses,  we  have  included 
sufficient  land  so  as  to  make  all  arrange- 
ments for  adequate  open  spaces — as  1 
say  apart  from  organised  recreational 
facilities. 

3252.  And  for  the  more  formal  re- 
creation— football  and  crickest  grounds — 
do  you  feel  you  have  already  got,  if  not 
laid  out,  space  enough  to  cope  even  with 

the  increased  population? We  hope 

so.  We  have  provided  the  King  George’s 
playing  field,  and  we  have  had  regard  to 
the  extent  of  the  open  space  of  land 
fronting  the  river  which  runs  for  about 
three-quarters  of  a mile,  and  the  O'pen 
spaces  which  we  have  provided  for  in  the 
recent  schemes  and  our  intentions  as  re- 
gards the  L.C.C.  scheme.  The  L.C.C.  are 
very  emphatic  about  having  sufficient 
open  spaces ; they  would  not  be  in 
favour  of  providing  a thousand  houses 
unless  there  was  adequate  open  space 
around  for  the  children  'to  play  on. 

3253.  Dr.  Hoskins'.  Apart  from  the 
L.C.C.  scheme,  is  it  absolutely  necessary 
to  envisage  the  use  of  Views  Common 


for  private  housing  development  ? 

Yes.  The  part  to  the  north-east  indicated 
on  the  map  in  red,  is  principally  for  the 
thousand  houses  of  the  council  house 
type  for  which  'the  draft  lay-out  is  being 
prepared.  We  are  hoping,  if  we  can 
acquire  sufficient  land  in  St.  Peter’s  Road, 
to  build  adequate  factories  to  the  west  of 
the  estate  and  to  the  east  of  the  main  line 
railway.  There  are  already  some  factories 
there.  We  now  propose  to  develop  fao^ 
tories  on  'two  additional  areas.  Part  of 
the  land  on  St.  Peter’s  Road  i.s,  as  I have 
said,  common  land  at  the  present  time 
and  we  should  like  if  the  Bill  went 
through  for  that  to  be  zoned  for  in- 
dustrial development,  as  the  other  part 
is  already,  so  that  the  industrial  area  is 
on  both  sides  of  St.  Peter’s  Road,  with 
the  housing  for  the  workers  adjacent  to 
it.  Roads  would  be  made  across. (u) 

3254.  Professor  Stamp:  Would  it  not 
be  ideal  to  have  a piece  of  natural  com- 
m'On  between  the  industrial  area  and  the 

housing  area? We  do  not  'think  that 

is  necessary. 

3255.  Dr.  Hoskins:  May  we  return  to 

my  question  about  Views  Common? 

So  far  as  private  enterprise  house-build- 
ing is  concerned  it  is  natural,  1 think,  to 
conceive  that  people  who  wish  to  come 
to  Huntingdon  in  connection  with  their 
work  at  the  factories — I am  talking  about 
the  executive  class — will  say  ‘I  shall  want 
houses  to  live  in  and  it  would  not  be 
good  planning,  I think,  to  try  to  put  the 
houses  'for  such  executives  in  the  middle 
of  the  council  house  estate.  If  you  saw 
Views  Common,  you  would  see  it  has  a 
natural  slope  towards  the  south  and  the 
proposed  by-pass. 

3256.  Professor  Stamp:  Is  there  not  a 
large  estate  to  the  south-west  of  it?  " 
Hinchingbrooke  House  and  Park,  which 
is  at  the  present  moment  empty  and  on 
the  market  to  be  let. 

3257.  What  is  to  be  the  fate  of  the 

park  there?  Is  that  likely  to  be  made 
available  for  building? Hinching- 

brooke House  is  a long  way  from  the 
town  for  development. 

3258.  Dr.  Hoskins:  Is  Views  Common 

so  called  because  it  commands  pleasant 
views? It  has  a natural  south- 

easterly aspect,  is  on  a slope,  and  if  I 
may  say  so,  has  a very  beautiful  belt 
of  trees  on  the  south-west  side  which  all 
adds  to  its  amenities. 


Note:  (a)  See  the  Second  Memorandum  of  Evidence  of  the  Freemen  of  the  Borouch  ~of 
Huntingdon.  Page  746,  para  1 (4).  ^ 
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3259.  Mr.  Lubbock : And  does  it 

mutter  that  it  is  beyond  the  by-pass — 

you  do  not  think  it  mutters? 1 do  not 

think,  so.  H'  it  were  developed  we  could 
make  an  access  road  out  into  what  is 
known  us  the  main  by-puss  road. 

32b0.  Professor  Stamp:  What  is  to 
be  done  about  the  land  immediately 

north  ol;  Views  Common? That  is 

somewhat  low-lying  i!or  building.  There 
is  a stream  across  it.  It  is  not  really 
suitable. 

3261.  Mr.  Lubbock:  We  as  a Com- 
mission arc  concerned  with  the  details 
of  your  development  plan,  only  as  it 
alTccts  commons.  Is  not  the  Private 
Bill  procedure,  by  which  you  propose  to 

acquire  them  long  and  tedious? 1 

have  tried  to  get  from  our  parliamentary 
agents  some  idea  of  the  costs  of  pro- 
moting the  Hill.  Naturally,  my  Council 
wanted  to  know  what  they  were  involved 
in  before  they  started  spending  any 
money.  I cannot  get  any  answer  beyond 
the  fact  tiiat  the  agents  have  estimated 
a sum  of  hetween  £1,000  and  £1,500. 

3262.  Mr.w  Paion:  Have  you  any 

record  of  the  cost  of  the  1900  Bill? 

Yes,  I believe  it  was  between  £700  and 
£800.  If  it  cost  between  £700  and  £800 
then,  double  that  figure  today  seems 
extraordinarily  cheap. 

3263.  Mr.  Anold-Bakcr:  Was  it  only 
opposed  in  one  House?  — Yes ; only  in 
the  Commons. 

3264.  Sir  George  Pepler:  Does  the 
common  land  at  St.  Peters  Road,  which 
i understood  was  an  exchange,  belong  to 

Ihe  Freemen? Exactly.  That  is  the 

last  exchange  we  have  done ; in  order 
to  obtain  a small  piece  of  land  for  a 
factory,  comprising  roughly  about  2 
acres,  we  had  to  give  in  exchange  an 
area  of  about  12  acres  at  St.  Peters 
Road.  So  we  have  thus  increased  our 
area  of  common  land  by  that  extent,  and 
it  so  happens  that  we  have  made  what 
was  formerly  freehold  land  into  common 
land  which  we  now  desperately  want  for 
industrial  development, 

3265.  Mr.  Lubbock:  Under  what 

statutory  provision  was  the  12  acres 
given  in  return  for  the  2 acres?— -The 
Acquisition  of  Land  (Authorisation 
Procedure)  Act,  1946,  First  Schedule, 
Part  III,  paragraph  11,  distinctly  says 
common  land  can  be  act|uired  by  way  of 
exchange. 

3266.  Why  was  the  land  exchanged  so 

dilTercnt  in  size? During  the  war  a 


factory  was  built  on  what  was  then 
common  laud.  After  the  war  the  owners 
of  that  factory  were  naturally  desperately 
anxious  to  secure  their  tenure  and,  in 
conjunction  with  the  Freemen,  even- 
tually we  agreed — it  was  an  unfortunate 
coincidence  because  a factory  should  not 
have  been  built  on  common  land,  but 
there  it  was~lo  deal  with  it  by  way  of 
exchange.  Then  of  course,  in  arriving 
at  the  value  of  the  land,  the  fact  that  it 
had  a building  on  it  naturally  had  to  be 
taken  into  consideration.  We  see  now 
that  wc  have  done  something  which  is 
now  frustrating  us.  The  very  land  we 
exchanged,  thinking  at  the  time  we  were 
helping  the  particular  factory  which  we 
did  not  wish  to  see  closed  down,  we  now 
want  for  new  factories. 

3267.  Mr.  Floyd : Does  this  not  illus- 
trate the  laoint  we  have  so  often  heard  ; 
how  difficult  it  is  to  see  ahead?  This  has 
happened  since  the  last  war.  The 
common  lands  we  have  been  told  are  the 
last  un-committed  land  in  the  country. 
Docs  it  not  illustrate  how  dilficult  it  is  to 
see  what  may  be  wanted  of  them  a few 

years  hence? ^Yes — this  was  done  in 

1946. 

3268.  Mr.  Lubbock:  Which  Ministry 

approved  the  exchange? ^The  Minis- 

try of  Agriculture,  as  the  land  was 
common. 

3269.  Have  you  had  negotiations  with 

any  Government  departments  about  your 
proposed  Bill? ^No,  I have  not  nego- 

tiated with  any  Ministries  at  all. 

3270.  Professor  Stamp : Does  that 

mean  therefore  that  though  the  Corpora- 
tion might  acquire  the  commons  any 
development  of  them  might  be  toirned 
down  on  the  basis  of  planning  by  the 
Ministry  of  Housing  and  Local  Govern- 

Yes,  even  if  we  did  acquire 

these  commons,  their  use  is  still  subject 
to  planning  ipenmission. 

3271.  Sir  George  Pepler:  Does  the  Bill 

contain  a saving  clause  for  Town  and 
Country  Planning? Yes,  Clause  36. 

3272.  Professor  Stamp:  May  we  get  a 
closer  picture  of  the  oo'inmons  managed 
by  the  Freemen?  Who  takes  the 
revenue?  Do  you  consider  the  use  satis- 
factory? Are  they  (properly  grazed?-— 
I am  not  an  agriculturist.  So  far  as  the 
Freemen  are  concerned,  they  can  only 
demand  such  rent  as  they  can  get  from 
neighbouring  farmers  according  to  what 
the  grazing  as'  worth.  I think  the  actual 
i-ent  works  out  at  about  an  average  of 
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45s.  an  acre.  If  it  were  leased  to  a 
fanmer,  and  if  he  thought  fit,  for  in- 
stance, to  expend  money  on  fertilisers 
and  so  forth,  it  might  be  quite  possible 
that  the  grazing  could  be  made  far  more 
productive,  but  when  a man  can  only 
have  the  grazing  on  a seasonal  tenancy 
that  is  hardly  possible. 

3273.  Sir  Donald  Scott : Are  the  com- 
mons grazed  aU  the  year  -round?- — ^No. 

3274.  Professor  Alun  Roberts-.  What, 

to  you  as  a layman,  does  the  physical 
condition  of  the  commons  appear  to  be? 
Is  there  any  scrub,  -thorn,  or  gorse  ; or 
are  they  green  lush  -meadowland,  good 
pasturage? ^I  should  say  fair  pastur- 

age. -but  as  with  -all  land  which  is  let  for 
grazing  purposes  the  -tenant  will  take  as 
much  out  of  it  as  possible  and  piit  as 
little  back.(fl) 

3275.  Professor  Stamp-.  Do  the  Free- 

men spend  most  of  the  money  they  re- 
ceive on  fertilising? 1 wish  they  did. 

So  far  as  I know,  they  have  not  spent 
any  money  on  fertilisers. 

3276.  Mr.  Arnold-Baker:  Suppose  the 
Freemen  promoted  a Bill  empowering 
them  to  build  on  the  land  ; -how  would 

the  Corporation  view  that? ^I  think, 

having  regard  to  the  powers  under  the 
Town  and  Country  Planning  Act,  1947, 
one  would  have  adequate  control,  but 
one  would  nat-urallv  have  o-bieeled  if  the 
Freemen,  or  anv  speculative  'builder  for 
that  matter,  could  nut  u-o  'what  they  liked 
when  they  liked.  It  might  result  in  an 
extremely  bad  lavout.  But  I do  not  think 
the  Freemen  would  -themselves  out  tin 
money  to  promote  -a  Bill  in  Parliament. 

3277.  Professor  Stamp-.  I do  not  know 
whether  this  is  a fair  question  : if  it  is 
unfair  please  do  not  answer  it.  'What  in 
your  view  is  the  reason  for  the  Freemen’s 

proposition? ^I  can  tell  you  that. 

We  had  a -meeting  with  their  representa- 
tives of  which  you  -know.  As  a result 
of  that,  we  asked  the  ranresentatives  if 
they  would  call  a meeting  of  all  the 
Freemen  in  order  .to  put  the  proposals 
contained  in  this  Bill  in  -front  of  them. 
We  went  on  to  sug-ges-t  that  we  were  pre- 
pared to  deal  generously  with  them  in 
arriving  at  the  figure  -of  the  annuity  pro- 
posed to  be  paid  to  -them  in  lieu  of  the 
income  which  they  receive  at  the  present 
time.  We  went  'further  and  suggested 
that,  -in  order  to  arrive  at  a figure,  they 


might  like  to  appoint  their  own  solicitor 
and  valuer,  so  that  we  could  negotiate 
on  that  point,  but  -unfo-rtunately  the 
reply  that  came  back  was  that  they  did 
not  wish  to  proceed  further.  We  asked 
them  to  meet  us  again  to  discuss  the 
matter  further,  and  -they  flatly  refused  to 
do  so.(b) 

3278.  Professor  Stamp : Your  pro- 

posal was  for  an  annuity  to  the  existing 
Freemen  and  their  widows,  but  at  the 
present  mo-ment  the  rights  of  Freemen 
are  hereditary.  What  are  you  going  to 
do  for  the  Freemen’s  children,  grand- 
children and  great-grandchildren? 

The  annuity  -would  be  in  perpetuity,  as 
under  the  1900  Bill.  If  a Freeman  or  a 
widow  had  for  the  last  five  years  been 
in  receipt  of  £30  a year  the  idea  was  to 
give -a  guaranteed  annuity  charged  on 
the  rates  of  the  Borough,  so  tha-t  that 
amount  of  money — it  would,  of  course, 
depend  o-n  the  number  eligible — would' 
be  paid  out. 

3279.  Do  you  not  think  you  will  be 

cursed  500  years  hence  by  future  Town 
Clerks  for  having  saddled  them  with  this 
burden? ^No,  I do  not  think  so. 

3280.  Mr.  Lubbock:  Has  the  number 
of  Freemen  been  increasing,  decreasing, 

or  remaining  stationary? Broadly 

speaking,  1 should  say  about  stationary, 

3281.  Professor  Alun  Roberts:  With 
the  expansion  and  proposed  expansion 
of  the  Borough  would  people  born  in  the 

newer  parts  qualify  in  the  future? 

If  any  Freeman  at  the  present  time  has 
sons  born  within  the  Borough,  the  sons 
are  -auto-ma-tically  entitled  to  succeed 
their  father. 

3282.  Mr.  Lubbock : But  is  Ihe  quali- 
fication for  being  -a  Freeman  not  tied  to 
the  boundaries  of  the  old  Borough,  as  it 

existed  at  some  earlier  date? ^The 

qualification  is  birth  within  the  Borough. 
Supposing  the  Borough  were  extended  to 
do-uble  its  size,  provided  a male  born 
there  was  born  after  the  expansion  he 
would  be  entitled  to  freeraanship. 
Actually  the  whole  of  our  proposed 
extension  wilt  come  w-ithin  the  Borough 
boundary. 

3283.  Mr.  Arnold-Baker:  Have  you 
always  registered  all  sons? — --I  am-  not 
absolutely  certain,  'but  I have  always 
understood  any  -son  of  a Freeman  may 
qualify.  May  I just  deal  with  one  point? 


Notes. : (a)  See  the  Second  Memorandum  of  Evidence  of  the  Freemen  of  the  Borough  of 
Huntingdon.  Page  746,  para.  1 (i). 

(i)  Idem,  para.  1 (c). 
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You  asked  me  why  the  Freeman  had 
opposed  us  at  their  meeting.  Although 
I have  had  no  meeting  with  them  since 
February,  and  although,  as  I said,  ,T  have 
had  nothing  official  from  them  either, 
I understand  their  view  is:  that  so  far 
as  the  Borough  Council  acquiring  the 
commons  is  concerned,  they  would  be 
perfectly  willing  tO'  sell  the  commons  at 
their  present  market  price  as  freehold 
land,  and  that  they  are  against  our 
suggestion  of  an  annuity. 

3284.  Mr.  Lubbock'.  What  do  your 

Council  say  to  that? My  Council’s 

attitude  is  that:  the  only  interest  the 
Freemen  have  and  can  sell  is  their  com- 
monable rights  ; they  are  not  the  owners 
of  the  soiI.(n) 

3285.  Do  you  own  the  soil? Yes. 

The  Freemen  are  asking  the  Borough  to 
pay  for  something  which  does  not 
belong  to  them.  In  other  words,  the  argu- 
ment of  the  Borough  Council  is  that  sup- 
posing at  the  present  moment  the  Free- 
men had  statutory  powers  to  dispose  of 
their  commonable  interests  and  you  or 
the  Council  or  anyone  else  bought  them 
you,  or  the  Council,  could  then  treat 
the  land  as  their  frechold.((/) 

3286.  Mr.  Arnold-Baker:  But  arc  you 

not  only  the  owners  at  law  of  the  pro- 
perty— ^merely  bare  trustees? ^We  are 

trustees  of  the  commonable  rights. 

3287.  Mr.  Floyd : Who  is  the  owner 

of  the  land? Wc  say  that  the  Borough 

Council  are.(fd 

3288.  Do  you  own  the  freehold  of  the 

land  under  the  charter? -The  charters 

do  not  specify  who  are  the  freeholders 
of  the  land.  Under  the  Municipal  Cor- 
porations Act,  1882,  which  really  super- 
sedes the  charters,  we  say  we  are  the 
owners  of  the  soil. 

3289.  In  law  and  in  equity? Yes. 

3290.  And  do  the  Freemen  say  that 
while  you  may  be  the  owners  in  law 

they  arc  the  owners  in  equity? 1 have 

had  no  official  communication,  on  this 
point,  but  ithey  would  be  willing  to  sell 
the  land  to  the  Corporation  at  the  present 
market  value,  as  being  freehold  land.(/?) 

3291.  Profesxor  Stamp:  What  is  the 

present  market  value  of  it  as  freehold 
land? It  would  vary  considerably. 


whether  it  was  adjacent  to  hard  roads, 
and  so  forth. 

3292.  The  area  is  150  acres.  Is  it 

worth  .£100  an  acre? Yes,  very  much 

more. 

3293.  Mr.  Lubbock:  Assuming  that 

the  status  quo  remains,  the  Freemen 
stick  to  their  present  position  and  the 
Council  go  ahead  with  their  L.C.C.  over- 
spill scheme,  would  not  the  emergence 
of  that  considerable  block  of  develop- 
ment alter  the  grazing  value  of  the 
commons? 1 cannot  see  that  the  fac- 

tory workers  would  want  to  keep  stock 
or  cattle  by  way  of  supplementing  their 
income. 

3294.  Buit  will  not  the  additional  build- 
ings forthe  increased  population  bebound 
to  make  access  to  the  commons  a little 
harder  from  that  side  and  to  make  more 
disturbance?  Would  the  farmers  who  at 
present  rent  the  grazing  be  prepared  to 

pay  so  much  as  they  do  now? ^That 

is  a matter  of  conjecture,  but  the  more 
people  roam  about  the  commons,  especi- 
ally with  dogs,  the  less  popular  it  would 
be  for  the  farmers  to  put  stock  on.  I 
do  know  of  many  instances  where  far- 
mers have  complained  bitterly  of  their 
stock  being  disturbed  by  dogs. 

3295.  Will  that  not  have  a bearing  on 

the  grazing  value? Yes,  and,  as  I 

say,  the  commons  are  not  fenced  off. 
It  is  the  loose  dogs  that  are  the  trouble. 
The  greater  the  population  the  more  the 
dogs. 

3296.  Mr.  Floyd:  Do  the  cattle 

wander  into  the  streets? No. 

3297.  Are  there  any  cattle  grids? 

The  commons  are  fenced  off  to  some 
extent  so  that  the  cattle  cannot  get  on 
to  the  roads.  Mill  Common,  for  instance, 
runs  up  against  a road,  and  has  a wooden 
fence  to  keep  the  cattle  from  getting  on 
to  it.  Not  so  many  years  ago  the  cattle 
were  left  to  stray,  but  with  modern  con- 
ditions the  fences  became  essential. 

3298.  Who  put  up  the  fence? ^The 

Borough  Council. 

3299.  Sir  George  Pepler:  Has  some  of 

the  ground  on  Mill  Common  been  exca- 
vated?  There  is  an  old  excavation 

there,  but  it  is  all  pasture  now. 


Notes:  («)  See  the  Second  Memorandum  of  Evidence  of  the  Freemen  of  the  Borough  of 
Huntingdon.  Page  747,  para.  1 (d). 

(^))  Idem,  para.  2 (d). 
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3300.  Are  there  no  minerals? No, 

there  is  one  small  pond  which  is  very 
useful  as  a source  of  drinking  water  for 
the  cattle. 

3301.  Mr.  Lubbock:  Has  there  been 

any  extraction  of  gravel  or  any  other 
minerals  in  recent  years? No. 

3302.  Mr.  Floyd : .Supposing  the  status 
quo  continued,  are  the  Corporation  pre- 
vented from  laying  sewers  and  water 

pipes  across  the  commons? We  have 

an  application  before  us  from  the  Gas 
Board  to  lay  a gas  main  across  one  end 
of  Mill  Common,  for  which  they  offer 
a wayleave  rent^ — 1 think  it  is  £10  a year. 
That  was  submitted  to  the  Freemen,  and 
the  Freemen  have  given  their  consent. 
Other  wayleaves  have  been  granted 
across  Mill  Common  and  the  other  com- 
mons. on  the  understanding  that  any 
pipe  is  a certain  depth  below  the  surface, 
and  any  damage  in  replacing  the  turf  is 
made  good,  so  that  it  goes  back  to  pas- 
turage. The  Freemen  get  the  full  benefit 
of  those  wayleaves. 

3303.  Professor  Stump:  On  Uni 

financial  aspect;  first,  [ find  ditliciiUy  in 
reconciling  the  various  figures  you  have 
given  us.  In  the  statement  headed  ‘ Hun- 
tingdon Commons,’  you  say : 

‘ The  Huntingdon  Borough  Council 
are  trustees  for  the  freemen  of  various 
common  lands  and  commonable  baulks 
which  are  let  to  various  tenants  for 
grazing  purposes  only  and  produce  u 
total  gross  rental  of  £539  per  annum.’ 

Then  elsewhere  there  is  a statement  that : 

‘ The  gross  receipts  from  rents  is 
£994  Is.  lid.  plus  existing  investments  in 
government  securities.’  How  are  these 
two  figures  reconciled?  One  figure  is 

double  the  other. ^'fhe  £994  Is.  lid. 

includes  investments.  The  Freemen  have 
at  present  investments  in  government 
securities  amounting  at  face  value  to 
,£9,431,  from  which  they  gel  the  income. 
The  figure  of  £539,  I should  explain, 
should  have  been  given  as  the  gross 
rental  from  the  Freemen’s  commonable 
and  lammas  lands.  I have  not  mentioned 
lammas  lands  because  they  are  not  the 
subject  of  this  evidence.  The  lammas 
lands  are  a very  extensive  area  of  which 
the  Freemen  only  have  the  right  of  pas- 
turage from  1st  August  to  24th  March. 
They  are  freehold  lands  subject  to 
lanima.s  rights  for  the  Freemen.  We  have 
no  difficulty  in  dealing  with  the  lands 


because  we  put  a scheme  to  the  Charity 
Commissioners.  They  appoint  a yniucr, 
the  purchase  money  is  agreed  with  the 
valuer  appointed  by  the  purchaser,  and 
the  money  received  is  invested  by  the 
Corporation  as  trustees. 

3304.  We  have  a group  of  commons 
here  producing  roughly  £1,000  a year, 
which  is  divided  at  the  present  tinic 
amongst  30  Freemen.  What  hud  you  in 

mind  for  the  annuity  in  lieu? In  the 

meeting  with  the  Freemen's  reprc.senta- 
tives,  we  said, 

‘ It  was  the  intention  of  the  Council 

to  treat  the  Freemen  generously  as  re- 
gards the  amount  of  the  annuity  to  be 

agreed  upon  . . .’ 

The  basis  of  the  annuity  would  be  to 
arrive  at  the  total  annual  income  of 
approximately  £994.  The  government 
securities  are  fixed  term  ; there  is  no  diffi- 
culty about  them.  The  present  grazing 
rents,  the  wayleave  rents  and  so  forth, 
would  be  added  to  that. 

3305.  Would  you  reekon  on  it  basis  of 
25  years  or  20  years,  purchase'.'- 
Something  like  that,  but  we  did  not 
go  into  that  matter.  It  is  suggesled 
that  the  proper  cour.se  for  the  Freemen 
would  be  for  them  to  appoint  a solieiloi 
to  advise  them  and  negotiate  wilh  the 
Council  as  regards  the  terms  of  the  Bill 
and  the  amount  of  the  annuity.  As  we 
were  in  the  fiduciary  .position  of  being 
trustees,  it  would  be  quite  wrong  for  on 
to  suggest  any  figure  at  all,  tin<l  it  wouUI 
be  proper  for  the  Freemen  to  be  advised 
both  by  a solicitor  and  by  their  own 
valuer.  We  have  never  'mentioned  aiiv 
figure  to  the  Freemen.  'What  we  did  sav 
was  that  it  was  the  intention  of  the 
Council  to  treat  them  generously.  By  thai 
we  meant,  that  we  would  treat  them 
■generously  having  regard  to  whatever 
their  net  income  was  at  the  present  time. 

3306.  Mr.  Lubbock:  In  the  event  of 

no  agreement  being  reaeheil  willi  the 
Freemen  you  have  your  plan.s  for  the- 
L.C.C.  overspill  of  1,000  hou.ses,  and  a 
further  150  houses  oiE  your  own.  Have 
you  thought  of  further  develop, menl  be- 
yond that  and  of  getting  land  for  fac- 
tories?  Yes,  we  have  .thought  alwiit  it 

but  when  it  came  to  getting  planning 
permission  we  had  to  consult  the  County 
Planning  authority,  and  tlie  County 
Council  as  the  education  aulhorily. 
police  authority,  fire  authority,  and  so 
forth.  Wc  were  told  toy  the  County 
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Council  that,  so  far  as  'planning  was  con- 
cerned, lihere  would  be  no  objection  pro- 
vided we  limited  the  present  scheme  to 
the  1,150  houses,  but  that  any  funlher 
proposals  would  be  looked  upon  un- 
favourably  at  present  until  such  time  as 
the  present  scheme  of  the  1,150  houses 
was  well  advanced  or  even  completed. 
One  can  visualise  that  it  means  from  the 
C'ounty  Council’s  ipoint  of  view  they  liave 
again  to  consider  providing  the  neces- 
sary facilities  for  education,  social  ser- 
vices, police,  lire,  and  particularly  medi- 
cal servicc.s. 

3307.  Sir  Oeor}>t’  Pepler:  Is  the 

L.C'.C.'s  pro^w.sal  that  industries  should 
cO'mc  out  with  the  population? ^Yes. 

3308.  Mr.  Lubbock  \ Have  you  thought 
in  terms  of  the  actual  areas  that  might 

next  be  developed? ^No.  We  thought 

we  would  take  one  jump  at  a time. 

3309.  Profe.wor  Stamp:  But  what  hap- 
pens if  your  first  jump  is  in  the  wrong 

direction? -We  are  conlident  about 

that.  It  was  all  argued  out  a fortnight 
ago  at  the  Inquiry,  and  we  heard  all 
the  evidence.  T have  had  innumerable 
inquiries  from  would-be  prospective  fac- 
tory owners  who  want  to  extend.  They 
have  written  to  say — ‘ We  are  interested 
in  development;  can  you  please  tell  us 
whether  any  land  will  be  available  for 


factories,  and  what  will  be  the  housing 
position  if  we  decide  to  come?’  If  we 
can  provide  the  work  for  the  people  and 
modern  hO'Using  facilities  for  them,  I do 
not  think  we  sihould  have  any  fear  at  all. 

3310.  Mr.  Lubbock:  Is  there  anything 

else  you  wi.sh  to  say? ^Just  this  point. 

If  nothing  happens  and  we  cannot 
acquire  the  commons  for  t'he  .punposes 
for  which  we  ask,  we  are  still  faced  with 
the  problem  that  we  should  very  much 
have  'liked  to  use  some  of  these  commons 
if  we  could  have  done  for  our  King 
George’s  recreation  ground,  instead  of 
ihc  county  cricket  ground,  but  again  we 
have  no  power  to  fence  (them  off. 
F^’cncing  is  essential  for  a recreation 
ground.  We  have  no  power  to  spend 
money  for  the  purposes  of  laying  out 
hard  tennis-courts  or  bowling  greens,  or 
anything  like  that  upon  such  land  as 
common  land.  That  is  why  we  say  that 
from  a recreational  point  of  view  the 
commons  as  open  spaces  are  not  being 
used  to  the  best  advantage  of  tihe  public. 

Thank  you  very  much,  Mr.  Winter, 

for  a most  interesting  morning. 

'May  I,  on  behalf  of  my  Council,  express 
our  thanks  to  you  ; and  say  finally,  I am 
always  most  anxious,  and  the  Council 
are,  to  help  the  Freemen  as  far  as  we 
possibly  can. 


{The  witness  withdrew) 


First  Memorandum  of  Evidence  submitted  by  the  Freemen 
of  the  Borough  of  Huntingdon 

1 , The  Freemen  ami  Freemon’s  widows  ol  the  Borough  of  Huntingdon  have  certain 
Freehold  Rights  over  three  enclosed  (fenced  or  hedged)  areas  of  land  situated  in 
various  parts  of  the  Borough.  These  ni-cas  of  land  are  known  as  Views  Common, 
Mill  Common  and  .Spring  Common. 

KiVw.v  Common  : This  common  is  situated  to  the  west  of  the  town  and  part  of 
it  has  het-n  ear-marked  hy  the  Hunts.  County  Council  for 

by-pus*-:.  I’his  will  of  course  reduce  the  acreage  of  this  common.  The  remainder  will 
he  kept  us  an  open  space. 

Mil!  Common:  Thi.s  common  is  situated  to  the  ^ ?o‘bf  btolt 

will  bo  left.  This  again  will  be  left  as  open  .space. 

taken  for  school  playing  fields,  will  be  kept  as  an  open  space. 

2.  The  Huntingdon  Borough  Council  maintain  that  f 

the  development  of  the  town  and  yet  no  tprinrCommcm 

any  way  re-sfricting  the  development  area.  This  aiea  is  easi  oi  oy  & 
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which,  as  stated,  will  be  greatly  reduced  in  area  after  building  is  completed  on  it. 
Hunttingdon  Borough  Council  have  recently  published  in  the  local  paper  that  they 
intend  compulsorily  to  purchase  a large  acreage  of  land  put  up  for  sale  by 
Hinchingbrooke  Estate  for  building  purposes.  Also  adjoining  this  land  is  a very 
large  acreage  owned  by  the  Church  who  would  perhaps  be  willing  to  sell.  In  view 
of  this  the  Freemen  cannot  see  that  in  any  way  they  are  preventing  progress  in  the 
town. 

3.  Huntingdon  Borough  Council's  Proposed  Bill : This  Bill,  of  which  the  Freemen 
have  a copy,  was  put  before  a General  Meeting  of  the  Freemen  on  the  14th  March, 
1956,  and  after  a very  lengthy  discussion,  was  unanimously  rejected  on  the  following 
points : 

{d)  That  the  Freemen  and  Freemen’s  widows  would  relinquish  all  rights  to 
property  and  monies  relating  to  them.  These  the  Freemen  felt  were  given  to 
them  by  Royal  Charter  and  were  intended  to  carry  on  until  the  Freemen 
were  extinct. 

(b)  The  Huntingdon  Borough  Council  would  take  over  the  Freemen's  Capital 
Investments.  No  Freemen  present  could  see  that  these  in  any  way  had 
anything  to  do  with  the  Borough  Council. 

4.  We  hope  these  notes  will  be  of  some  help  to  you  to  see  the  Freemen’s  point 
of  view  in  this  enquiry.  The  Freemen  of  Huntingdon  all  feel  it  is  a privilege  and 
honour  to  be  born  a Freeman,  and  they  do  not  wish  lin  any  way  to  hinder  progress 
in  their  town,  but,  at  the  same  time,  cannot  see  that  they,  in  any  one  way,  are 
guilty  of  this. 


Second  Memorandum  of  Evidence  submitted  by  the  Freemen 
of  the  Borough  of  Huntingdon 

1.  We  would  like  to  make  certain  statements  in  regard  to  the  evidence  given 
by  Mr.  J.  W.  Winter,  Town  Clerk  of  the  Borough  of  Huntingdon,  on  13th  December, 
1956,  at  a meeting  of  the  Royal  Commission  on  Common  Land. 

{d)  Regarding  Mr.  Winter’s  answer  (Q.  3253)  on  common  land  in  St.  Peters 
Road,  the  ‘ Freemen’s  land  in  this  road  is  freehold  and  can  be  sold  at 
any  time,  should  the  occasion  arise  ’. 

(£>)  With  reference  to  the  answer  given  to  Professor  Alun  Roberts  by  Mr.  Winter 
(Q.  3274)  about  the  condition  of  the  commons  as  pasture  lands,  Mr.  Winter 
states  they  are  fair  pasturage.  We  most  emphatically  state  that  these 
commons  are  of  rich  pasture,  and  used  by  local  farmers  for  the  rearing 
and  grazing  of  dairy  herds.  The  tenant  keeps  these  commons  in  good 
condition  for  his  own  benefit,  as  the  same  farmers  have  had  tenant  righUs 
on  these  lands  for  many  years.  Many  leading  herdsmen  of  the  County 
have  approached  us  with  a view  to  renting  this  land,  should  any  become 
vacant,  owing  to  the  pasture  being  of  such  excellent  quality. 

(c)  In  answer  to  Professor  Dudley  Stamp’s  question  (Q.  3277)  what  in  his  view 
was  the  reason  for  the  Freemen’s  opposition,  Mr.  Winter  stated  that  we, 
the  Freemen,  flatly  refused  to  meet  his  Council  again  to  discuss  the  matter 
further.  This  we  most  definitely  deny ; at  no-  time  whatsoever  did  Mr. 
Winter  ask  us  to  meet  the  Council  again  on  this  matter.  At  all  times  we 
have  fully  co-operated  with  the  Council  on  all  matters  relating  to  the 
welfare  of  the  town,  and  feel  most  hurt  that  such  a statement  should  have 
been  made  by  a man  in  whom  in  the  past  we  have  put  our  full  trust. 

When  we  were  first  approached  by  the  Borough  Council  asking  us  if 
we  were  willing  to  sell  the  common  lands,  we,  the  Freemen  agreed  to 
do  so  in  principle.  Later  on,  having  read  the  Bill  and  studied  same,  we 
could  not  see  ourselves  clear  to  agreeing  to  this,  the  vote  being  100  per 
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cent,  against  at  a general  meeting  of  the  Freemen  held  on  14th  March, 
1956.  We  would  like  now  to  refer  to  paragraph  3 of  our  First  Memo^ 
randum  of  Evidence  (above)  in  which  the  Commission  will  see  our 
reasons  tor  rejecting  the  proposed  Bill. 

(rf)  Mr.  Winter,  in  answer  to  a question  by  Mr.  Lubbock  (Q.  3284)  stated  that 
the  Freemen  were  not  the  owners  of  the  soil,  and  to  Mr.  Lubbock’s  further 
question  (Q.  3285),  ‘ Do  you  (the  Corporation)  own  the  soil?  Mr.  Winter 
stated  ‘ Yes  and  again  replying  to  a question  asked  by  Mr.  Floyd  (Q.  3287), 

‘ Who  is  the  owner  of  the  land?  Mr.  Winter  stated,  ‘ We,  the  Borough 
Council,  are’. 

2.  We  would  like  therefore  to  submit  the  following  statement  on  the  Huntingdon 
Commons : 

(ft)  According  to  the  terms  of  reference  it  would  seem  that  only  where  at 
present  little  or  no  use  is  made  of  common  land  are  the  Commission 
required  to  recommend  its  use  for  some  other  desirable  purpose.  At  present 
the  fullest  use  is  made  of  the  land  for  the  benefit  of  the  Freemen  and 
their  widows  and  consequently  it  is  respectfully  suggested  that  considera- 
tion of  the  case  put  by  the  Town  Clerk  on  behalf  of  the  Corporation  is 
outside  the  terms  of  reference. 

(b)  To  make  any  recommendation  which  would  facilitate  the  passage  of  a Bill 

similar  to  the  1900  Bill  would  in  no  way  promote  the  benefit  of  the 
Freemen  and  their  widows. 

(c)  The  Corporation  are  merely  bare  trustees  of  the  land  and  have  no  bene- 

ficial interest  therein.  R.  Watson  (1804),  5 East.  480  per  Le  Blanc  J. 

‘ It  appears  that  the  fee  is  vested  in  the  Corporation  for  the  benefit  of 
the  resident  Burgesses  ’. 

‘ It  is  improper  therefore  to  call  it  a right  of  common,  because  it  is 
holden  in  fee  by  the  Corporation  for  the  benefit  of  the  Burgesses.  The 
Corporation  themselves,  as  a Corporation,  have  no  benefit  from  the  land, 
but  the  resident  Burgesses  to  whom  it  is  meted  out  annually  by  the  Leet 
Jury  ’. 

‘ This  is  a case  of  persons  having  an  equitable  right  in  the  land,  the  fee  of 
which  is  vested  in  the  Corporation  for  their  benefit’. 

(d)  The  Freemen  are  the  owners  of  the  land  in  equity  and  having  regard  to 
its  value  for  building  purposes,  the  Corporation’s  proposals  for  a perpetual 
annuity  based  upon  the  present  income  are  entirely  unacceptable  (see 
Q.  3290). 

(c)  We  would  also  like  to  add,  to  confirm  our  rightful  ownership  to  the  soil, 
that  we  have  on  various  occasions  sold  land  to  what  is  now  known  _ as 
British  Railways,  also  gravel  to  individual  buyers,  the  moneys  of  which 
have  been  invested  in  Government  Securities  (i.e.  Consols)  for  the  benefit 
of  the  Freemen  and  Freemen’s  widows  forever. 


C32949)  Wt.  4S55~1  K4  5/57  D.L. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


Crown  copyright  reserved 

Printed  and  published  by 
Her  Majesty’s  Stationery  Office 
To  be  purchased  from 
York  House,  Kingsway,  London  w.c.2 
423  Oxford  Street,  London  w.l 
13a  Castle  Street,  Edinburgh  2 
109  St.  Mary  Street,  Cardiff 
39  King  Street,  Manchester  2 
Tower  Lane,  Bristol  1 
2 Edmund  Street,  Birmingham  3 
80  Chichester  Street,  Belfast 
or  through  any  bookseller 

Printed  in  Great  Britain 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


S.O.  Code  No.  73-30-27. 


ROYAL  COMMISSION  ON  COMMON  LAND 


MINUTES  OF  EVIDENCE 

28 


Wednesday,  9th  January,  1957 


WITNESSES 

The  Rural  District  Councils  Association 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1957 

PRICE  H.  9d.  NET 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


List  of  Witnesses 


WEDNESDAY,  9th  JANUARY,  1957 


Mr.  F.  Bailey,  M.B.E. 

Clerk  of  the  Repton  Rural  District  Council 

Mr.  D.  C.  Durrant,  LL.B. 

Clerk  of  the  Uckfield  Rural  District  Council 

Mr.  J.  J.  McIntyre,  C.B.E. 
Secretary 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 


Royal  Commission  on  Common  Land 

at  26,  Sussex  Place,  London,  N.W.l 
Wednesday,  9th  January,  1957 


Present: 


Sir  Ivor  Jennings,  K.B.E.,  Q.C. 
Chairman 


Mr.  T.  G.  C.  Evans,  O.B.E.,  T.D.,  J.P., 
F.L.A.S. 

Dr,  W.  G.  Hoskins,  Ph.D. 

Mr.  Alan  Lubboc'k,  J.P.,  D.L. 

Mrs.  F.  B.  Baton,  J.1>. 


Sir  George  Pepler,  C.B.,  P.P.T.P.I., 
F.R.I.C.S. 

Sir  Donald  Scott 

Professor  L.  Dudley  Stamp,  C.B.E., 
D.So.,  D.Lit. 


Mr.  G.  L.  Wilde,  Secretary 

Mr.  W.  T.  Barker,  Assistant  Secretary 


Memorandum  of  Evidence  submitted  by  the  Rural  District 
Councils  Association 

1 The  question  of  common  land  has  been  one  of  complexity  and  difficulty  for 
many  years,  and  the  Council  of  the  Association  welcome  the  creation  of  a Royal 
Commission  in  the  knowledge  that  something  may  be  done  to  clarity  and  regularise 
the  position. 

2.  AUhough  there  was  previous  legislation,  'the  main  Acts  now  in  force  appear 
to  be  the  Commons  Act,  1876,  the  Law  of  Commons  Amendment  Act,  1893  me 
Commons  Act,  1899,  and  the  Law  of  Property  Act,  1925,  Sections  193  and  194 
Procedure  under  the  Act  of  1876  is  lengthy  and  costly,  and  because  of  this,  the  Act  of 
1 899  was  pa.ssed  ; but  a .scheme  under  that  Act  cannot  provide  tor  the  regulation  ol 
common  rights  as  between  those  entitled  thereto. 

3.  The  amount  of  common  land  in  rural  districts  varies  greatly,  some  have  con- 
siderable tracts  of  land,  whereas  others  have  none  or  only  village  greens, 

4.  The  concensus  of  opinion  among  Rural  Districts  appears  to  be  in  favour  of 
commons  being  used  for  amenity  and  recreation.  A few  Councils  favour  the  land 
being  made  more  easily  available  for  housing  where  the  need  can  be  justified,  and 
others  would  not  objeot  to  common  land  being  used  for  that  purpose  where  go^ 
agricultural  land  could  thus  be  saved.  Many  however  are  grongly  opposed  to 
common  land  being  used  for  housing,  though  where  there  is  sufficient  common  land 
or  parks  for  recreation  and  amenity  many  would  not  object  to  the  surplus  common 
.land  being  used  to  the  best  advantage,  for  agriculture  or  forestry,  but  often  the  land 
is  poor  and  would  be  unsuitable  for  agricultural  use. 

5.  Most  Rural  District  Councils  suggest  that  the  control  of  commons  should  be 
vested  in  tbe  local  authority. 

6.  The  Association  feel  that,  having  regard  to  the  doubt  that  exists  in  many  areas 
as  to— 

(a)  the  extent  of  common  land  ; 
ill)  the  exact  rights  of  the  commoners ; 

(c)  in,  many  instances  the  ownership  of  the  freehold  ; and 
{d)  that  common  rights  in  different  districts  vary, 
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the  local  authority  should  be  empowered  to  ascertain  and  state  the  exact  areas  of 
commons  and  the  rights  exercisable  and  that  subject  to  appropriate  appeal,  the  survey 
should  be  binding  until  altered  or  superseded  by  some  such  power  as  indicated  in 
the  next  paragraph. 

7.  The  Association  feel  that  as  such  rights  as  exist  are  very  ancient  and  were 
created  or  were  granted  or  came  into  use  by  prescription  under  conditions  which 
are  not  generally  applicable  in  present  day  conditions,  the  time  has  arrived  when 
there  should  be  a re-orientation  of  such  rights,  and  the  powers  and  responsibilities 
of  the  respective  interests  in  the  land  and  the  powers  of  the  local  authority  should  be 
clearly  laid  down.  It  is  for  this  reason  that  it  is  suggested  that  if  the  survey  above- 
mentioned  is  first  carried  out,  the  problem  could  be  more  easily  solved  than  by  intro- 
ducing general  amending  legislation  which,  without  this  information,  might  be  of  the 
‘ hit  or  miss  ’ variety. 

8.  In  any  event,  it  is  felt  that  legislation  should  be  directed  to  making  one  authority 
responsible  for  the  control  of  all  commons  in  its  area  and  this  could  ordinarily  be 
the  local  authority.  The  Association  are  aware  that  in  certain  instances  commons 
are  managed  by  Committees  or  Trustees,  and  the  Association  would  not  object  to 
■this  type  of  management  continuing  where  it  is  found  to  be  satisfactory,  subject 
perhaps  to  default  powers  in  favour  of  the  local  authority.  The  Association  would 
not  object  to  powers  of  delegation  to  Parish  Councils  being  given  with  a right  of 
appeal  to  the  Minister  in  case  of  refusal.  It  is  felt  that  the  rateable  value  of  very 
many  Parishes  is  such  that  if  the  upkeep  of  commons  involved  any  fair  amount  of 
expenditure,  it  would  be  beyond  the  capacity  of  the  Parish  and  the  commons  might 
then  degenerate  to  a similar  state  of  affairs  as  now.  The  proposal  would  not  prevent 
Parishes  with  the  capacity  and  financial  resources  having  full  control. 

9.  The  Association  feel  that  provision  should  be  made  in  any  amendment  of  the 
law  to  provide  for  powers  as  flexible  as  po.ssible  to  enable  commons  to  be  used  to  the 
best  advantage,  and  powers  should  be  given  to  some  Ministry  to  make  Orders  to 
this  end  ; the  procedure  should  be  as  simple  as  possible  whilst  giving  all  interests  an 
opportunity  to  be  heard.  It  should  be  possible  for  the  rights  to  be  re-orientat^  from 
time  to  time.  There  should  be  full  powers  of  management  which  would  enable,  in 
appropriate  instances,  the  land  to  be  turned  over  to  agriculture  or  to  housing,  forestry 
or  any  other  useful  purpose,  and  if  by  so  doing,  the  rights  of  the  commoners  were 
affected,  this  should  be  dealt  with  by  way  of  compensation,  as  it  might  not  always 
be  satisfactory  to  be  obliged  to  provide  alternative  land.  Power  should  be  vested 
in.  some  authority  to  decide  questions  which  are  bound  to  arise  and  in  fact,  it  is 
believed,  have  already  arisen  of  deciding  whether  in  fact  certain  land  is  common 
land.  This,  O'f  course,  could  be  dealt  with  under  the  proposed  survey  mentioned  in 
paragraph  7. 

10.  Difficulties  have  arisen  in  some  areas  where  it  has  been  impossible  to  find 
the  owner  of  the  freehold  of  the  common  land  and  consequently,  there  is  no-one  in  a 
position  to  enforce  control  of  the  area.  This  has  caused  nuisance  and  annoyance  to 
local  residents,  and  it  has  been  found  to  be  practically  impossible  for  the  local 
authority  to  do  anything  to  alleviate  the  position.  This  difficulty  would  be  overcome  if 
the  control  of  the  commons  were  placed  on  the  local  authority  as  suggested  in 
paragraph  9. 

11.  To  sum  up — 

(1)  the  position  should  be  clarified  ; 

(2)  a survey  should  be  undertaken  to  ascertain  the  exact  rights  and  ownership 
in  each  District ; 

(3)  one  authority  should  be  made  responsible  for  the  control  of  common  land— 
the  local  authority  (with  exceptions  in  the  case  of  existing  Trustees,  etc., 
where  the  position  is  satisfactory)  being  suggested  with  a right  of  delegation 
to  Parish  Councils  ; 

(4)  rights  should  be  re-orientated  and  power  taken  for  the  Minister  to  do  this 
from  time  to  time. 
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Exainmadon  of  Witnesses 

Mr  F.  Bailey.  Mr.  D.  C.  Durrant,  LL.B.,  and  Mr.  J.  J.  McIntyre,  C.B.E., 

on  behalf  of  the  Rural  District  Councils  Association 


Called  and 

3311.  Chiiinnan:  May  I first  say,  on 
behalf  of  ithe  Royal  Commission,  how 
grateful  we  are  to  the  Rural  District 
Councils  Association  for  producing  their 
memorandum  for  us,  and  for  coming 
along  to  explain  it  more  fully.  For  the 
sake  'Of  the  record,  may  I ask.  you  how 
many  rural  districts  are  memibers  of  the 

association? Mr.  McIntyre ; All 

474  ; 'We  have  one  hundred  per  cent, 
membership. 

3312.  Was  the  memorandum  compiled 

by  sending  a questionnaire  ito  all  rural 
district  councils? Yes. 

3313.  How  imany  replied? 1 think 

387  was  the  exact  number. 

3314.  That  is  a very  high  iproportion. 
Were  there  any  complaints  from  rural 
district  councils  about  the  operation  of 
commons  legislation  before  the  Royal 

Commission  was  established? We 

have  had  many  complaints  from  time  to 
lime  as  to  the  condition  of  commons, 
and  the  inability  of  the  councils  to  do 
anything  in  connection,  for  instance,  with 
the  way  they  were  being  used. 

3315.  What  sort  of  complaints  were 

made? ^There  were  complaints  that 

passing  motorists  would  come  and  park 
their  cars  on  a common,  and  also  that 
vagrant  gipsies  came  on  to  them ; that 
was  the  type  of  complaint. 

3316.  Have  they  been  very  frequent? 
Yes,  over  the  years. 

3317.  In  paragraph  2 of  your  memor- 
landiim  you  mentioned  the  Commons 
Act,  1899,  and  the  dilficuities  connected 
with  it.  Since  you  have  a .lot  of  experi- 
ence of  the  working  of  the  Act,_T  thought 
we  would  have  a look  at  it,  if  you  do 
not  oibject,  to  see  what  the  difficulties  in 
it  are.  'Have  you  any  idea  hoiw  many 
councils  have  made  schemes  under  the 

1899  Act? cannot  give  you  the 

number. 

3318.  What  the  Act  says  in  Section  1 
is  that  district  councils  ‘ may  make  a 
scheme  for  the  regulatiori  and  manage- 
ment of  any  common  within  their  dis- 
trict with  a view  to  the  expenditure  of 
money  on  the  drainage,  levelling  and  im- 
provement of  the  coiTiiinon,  and  to  the 


Examined 

making  of  byelaws  and  regulations  for 
the  prevention  of  nuisances  and  the  pre- 
servation of  order  on  t,he  coimmon.’  You 
mention  in  paragraph  2 of  your  memor- 
andum that  a scheme  under  that  Act 
cannot  provide  for  the  regulation  of 
common  rights  as  between  those  entitled 
thereto.  That  is,  1 know,  the  accepted 
interpretation  of  the  section  ; but  do  you 
know  how  it  arose?  It  does  not  seem 
to  me  that  the  section  is  so  limited  in  its 

terms. 1 am  afraid  I cannot  assist 

you. 

3319.  We  do  not  have  a copy  of  the 
‘ prescribed  form  ’ mentioned  in  the 
same  section,  but  the  section  does  say 
that  the  scheme  ‘ may  contain  any  of  the 
statutory  provisions  for  the  benefit  of 
the  neighbourhood  mentioned  in  section 
seven  of  the  Commons  Act,  1876’ — that 
is  free  access  to  particular  viewpoints, 
recreation  grounds  and  so  forth — 
and  that  the  scheme  .shall  be  in 
the  prescribed  form  and  shall  iden- 
tify the  common ; and  for  this  pur- 
pose an  ordnance  survey  map  shall,  if 
possible  be  used.  On  the  face  oif  it  it 
does  not  seem  to  me  to  limit  the  Act  to 

amenity  considerations. 1 quite  agree, 

it  does  not. 

3320.  \i  this  an  interpretation  which 

has  been  given  by  the  Ministry  of 
Agriculture? Yes. 

3321.  Have  they  said  this  section  is 

limited  to  -management  for  amenity? 

That  is  so. 

3322.  That  then,  you  feel,  is  the  main 
defect  of  -the  1899  Act.  Is  there  any  other 
defect  in  it?  Its  main  provisions  are: 
procedure  for  making  a scheme — the 
council  have  to  give  prescribed  notice 
three  months  beforehand  and  state 
where  copies  of  the  draft  of  the  scheme 
may  be  obtained,  and  have  to  send  to 
the  Ministry  of  Agriculture  a copy  of  the 
draft  plan.  Any  person  can  obtain 
copies  during  the  three  months.  After 
the  three  months  the  iMinistry  ‘ shall  take 
into  considera'tion  any  o-bjections  or  sug- 
gestions so  made’,  and  may  hold  an  in- 
quiry under  an  officer  of  the  Ministry. 
They  may  then  approve  the  scheme,  sub- 
ject to  modifications,  provided  that  if 
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‘ they  receive  a written  notice  oif  dissent 
either — (a)  from  the  person  entitled  as 
lord  of  the  manor  or  otherwise  to  the 
soil  of  the  common  ; or  (b)  from  persons 
representing  at  least  one-ithird  in  value  of 
such  interests  in  the  common  as  are 
affected  by  the  scheme,  and  such  notice 
is  not  subsequently  withdrawn  the 
Minister  shall  not  proceed  further  in  the 
matter.  The  lord  o-f  the  manor  can  there- 
fore under  (a)  completely  ohstruct  the 
scheme,  if  he  wishes,  simply  by  putting 
his  veto  on  it. ^Yes. 

3323.  Is  there  any  question  of  its  being 
held  up  by  the  absence  of  the  lord  of 
the  manor,  where  he  cannot  be  found, 

as  you  say  in  paragraph  10? Jt  can 

be  held  up  if  there  is  no  known  oiwner ; 
that  is  the  difficulty. 

3324.  Why  is  the  scheme  held  up?  He 
does  not  have  to  give  his  consent ; it  is 
only  if  he  comes  along  and  dissents  that 

the  scheme  cannot  proceed. have 

always  understood  that  it  has  been  a 
difficulty  where  no  known  owner  exists 
for  a particular  common. — Mr.  Bailey. 
There  would  be  difficulty  in  serving 
notices. 

3325.  At  any  time  before  the  Minis- 
try have  approved  the  scheme,  they  can 
receive  a written  notice  of  dissent  from 
the  lord  of  the  manor.  Once  they  have 
approved  it,  the  lord  of  the  manor’s 
rights  in  this  respect  appear  to  be  taken 
away.  The  district  council  simply  have 
to  give  the  prescribed  notice.  Do  you 
happen  to  have  had  experience  of  such 
a scheme? Mr.  McIntyre:  No. 

3326.  Mr.  Evans:  Has  there  been  any 
difficulty  in  connection  with  ohjeiotions 
from  those  representing  one-third  of  the 
value  of  the  affected  interests,  the  owners 

of  common  rights? We  have  no 

instances  of  that  at  all. 

3327.  Chairman : Would  it,  in  fact,  be 
extremely  difficult  to  know  what  was 

one-third? Yes  : but  there  have  been 

no  practical  instances. 

3328.  Does  this  proviso  really  refer 
effectively  only  to  the  lord  of  the 

manor? Mr.  Bailey.  We  interpret  it 

so. 

3329.  Section  4 of  the  1899  Act  en- 

ables the  district  council  to  delegate  to 
a parish  council  powers  of  management. 
When  the  district  council  delegates,  does 
the  cost  fall  on  the  district? Mr 


McIntyre:  On  the  general  rate  fund  of 
the  district. 

3330.  Section  5 provides  for  the  parish 
council  to  contribute  to  expenses.  Does 

that  ever  happen? 1 have  not  heard 

of  it. 

3331.  Section  6 is  rather  important: 

‘ No  estate,  interest,  or  right  of  a profit- 
able or  beneficial  nature  in,  over,  or 
affecting  any  common  shall,  except  with 
the  consent  of  the  person  entitled  thereto, 
be  taken  away  or  injuriously  affected  by 
any  scheme  under  this  Part  of  the  Act 
without  compensation  being  made  or 
provided  for  the  same  by  the  council 
making  the  scheme,  and  such  compensa- 
tion shall,  in  case  of  difference,  be  ascer- 
tained and  provided  in  the  same  manner 
as  if  it  were  for  the  co>mpulsory  purchase 
and  taking,  or  the  injurious  affecting 
of  lands  under  the  Land  Clauses  Acts.’ 
Does  this  mean  that  a council  can,  in 
fact,  take  away  commoners’  rights,  and 
even  the  rights  of  the  lord  of  the  manor, 
iif  they  pay  for  them? — ^ — Yes,  as  long 
as  they  are  compensated  for. 

3332.  Do  you  know  if  this  section  is 

used? ^There  is  no  instance  of  that  at 

all,  as  far  as  I know. 

3333.  Then  it  goes  on  in  Section  7: 

‘ A district  council  -may  acquire  the  fee 
simple  or  any  estate  or  any  rights  in  or 
over  any  common  regulated  by  a scheme 
under  this  Part  of  this  Act  by  gift  or  by 
purchase  by  agreement,  and  hold  the 

same  . . . ’ You  will  observe  of 

course  that  it  is  purchase  by  agreement 
only : it  cannot  be  compulsory  purchase. 

3334.  Then  Section  11  <1)  goes  on: 

‘ All  expenses  incurred  by  ‘ the  Ministry  ’ 
of  Agriculture  in  relation  to  a scheme,’ 
and  all  expenses  ‘ incidental  to  the  pre- 
paration and  execution  of  the  .scheme 
fincluding  any  compensation  paid  under 
this  Act),  shall  be  paid  by  the  district 

council  ’. Mr.  Bailey : That  is  the 

crux  of  the  whole  problem.  If  the  dis- 
trict council  had  a 'substantial  amount 
of  common  land  in  its  area  it  w’ould 
have  a considerable  effect  on  its  finances. 

3335.  Could  it  foresee  what  the 

expenses  are  likely  to  be? It  would 

be  difficult  to  say, 

3336.  It  would,  I suppose,  not  know 
whether  there  was  going  to  be  a local 
inquiry  and  what  its  expenses  and  the 
expenses  of  the  Ministry  would  be.  Is 
there  any  schedule  of  expenses  laid  down 
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by  the  Ministry?— -Af/*.  McIntyre-.  Yes. 
They  charge  us  with  travelling  expenses 
so  much  per  diem  for  the  inspector’s 
tijne.  The  inspector  then  goes  back  to 
the  Ministry  and  spends  a oonsideraible 
time  making  his  report,  and  we  have  to 
pay  for  it. 

3337.  Is  this  the  only  case  where  costs 

of  a local  inquiry  are  borne  by  the  local 
authority? No. 

3338.  Do  you  have  other  cases? 

Yes ; housing  inquiries,  engineering 
inquiries,  loan  sanction  inquiries. 

3339.  1 did  not  realise  that ; I thought 
it  was  all  provided  from  public  funds. 

iNo.  Town  planning  inquiries  may 

■be, 

3340.  1 notice  that  the  district  council 
may,  for  the  purposes  of  this  Act,  borrow 
money.  There  is  also  a provision  in 
Section  12  that  the  council  of  any  urban 
district  may,  subject  to  the  approval  of 
the  Ministry  of  Housing  and  Local 
Government,  ’enter  into  an  undertaking 
with  any  other  council  making  or  having 
made  a scheme  under  this  Part  of  this 
Act  to  contribute  any  portion  of  the 
expenses  incurred  by  that  council  in 
executing  the  scheme  Is  that  power 

used? That  is  in  the  case  where  there 

is  an  urban  district  adjacent  to  a common 
in  a rural  district,  and  they  would  like 
it  regulated  for  the  pleasure  of  their  own 
inhabitants.  They  can  then  contribute. 
But  I know  of  no  instances  where  this 
has  happened. 

3341.  It  need  not  necessarily  be  in  the 
neighbourhood.  Would  not  practically 
any  common  in  any  rural  district  in  the 
Midlands  receive  visitors  from  the 

Birmingham  area? Yes,  but  1 do  not 

think  you  would  find  an  urban  authority 
wishing  to  contribute  in  those  cases. 

3342.  Section  13  of  the  Act  simply 

applies  its  provisions  to  county  boroughs 
in  the  same  way ; and  there  is  a saving 
in  Section  14  in  resipect  of  the  Metro- 
politan Commons  Acts  and  the  Corpora- 
tion of  London  (Open  Spaces)  Act,  1878. 
You  have  said  that  the  power  to  make 
a scheme  under  the  Act  has  been  used. 
Has  it  been  mostly  or  entirely  for  regu- 
lation for  air  and  exercise,  preventing 
nuisances  and  that  sort  of  thing? Yes. 

3343.  May  we  now  have  a look  at 
your  memorandum.  Professor  Stamp-. 
Ill  paragraph  3 of  your  memorandum 
you  state  some  rural  districts  have  con- 
siderable tracts  of  common  land  whereas 


others  have  none  or  only  village  greens. 
Does  your  association  consider  that 
there  should  be  a classification  of 
commons,  in  which  village  greens  would 

be  one  class? Mr.  Bailey ; I think 

that  would  be  the  correct  course.  There 
are  so  many  various  types  'Of  common 
land.  I think  there  would  have  to-  be 
special  classes.  You  mentioned,  for 
instance,  village  greens. 

3344.  Would  village  greens  account 

for  a highish  proportion? Yes. 

3345.  Has  your  association  thought  out 

a suitable  classification  of  commons? 

Mr.  McIntyre;  No,  not  up  to  the  present 
lime. 

3346.  Chairman : Does  paragraph  4 

possibly  -give  an  incorrect  impression? 
At  least  two  of  the  (possible  uses  quoted, 
agriculture  and  recreation,  are  not  neces- 
sarily at  all  inconsistent.  Do  you  use 
the  word  ’ agriculture  ’ as  meaning  arable 
cultivation  or  use  for  grazing? Both, 

3347.  But  many  commons  being  used 
for  amenity  and  recreation  are  in  fact 
being  -grazed  and  indeed  in  many  cases 
if  they  were  not  being  grazed  would  it 
not  be  difiicult  to  use  them  for  amenity 

and  recreation? Mr.  Bailey-.  I know 

•of  an  instance  between  Loughborough 
and  Six  Hills  where  there  must  be  a 
himdred  acres  of  land  on  the  roadside 
which  is  not  fenced  in  ; it  is  not  used  for 
arable  cultivation  and  is  merely  scrub 
lan(^.  It  would  probably  cost  a consider- 
able sum  to  put  it  into  good  agricultural 
condition.  In  this  case  it  is  desirable  it 
should  remain  open  land.  Motorists  come 
from  the  surrounding  big  toiwns  in  the 
area  and  picnic,  and  it  is  desirable,  I 
think,  in  that  particular  case,  that  the 
land  should  be  used  solely  for  recrea- 
tion ; I doubt  very  much  how  it  could' 
be  used  for  agricultural  purposes  unless 
someone  was  in  attendance  on  the  cattle 
or  sheep. 

3348.  Could  it  not  be  fenced  off  with 

stiles  for  public  access? Proper 

arrangements  would  have  to  be  made  for 
the  parking  of  cars  off  the  road,  which 
is  essential.  That  is  the  sort  of  thing  we 
would  suggest  could  be  done  with  that 
kind  of  waste  land.  There  is  an  enormous 
amount  of  traffic  on  common  lands  all 
over  the  country,  at  week  ends  particu- 
larly, and  on  the  land  I have  referred 
to  one  could  quite  usefully  make  car 
parks,  and  possibly  fence  off  the 
remainder,  as  you  .suggest,  but  it  should 
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be  used  for  amenity  and  recreational 
purposes  as  well  as  for  agriculture. 

3349.  Would  you  agree  that  use  for 
amenity  and  recreation  does  not  neces- 
sarily involve  the  cassation  of  grazing? 

■ ^Yes. 

3350.  Mr.  Evans'.  Paragraph  4 does 
seem  to  stress  that  the  most  important 
things  are  amenity  and  recreation,  and 
that  agriculture  comes  a pretty  poor 

last.  Is  that  intended? 1 do  not  &inic 

so ; I think  where  the  two  can  go 
together  they  should,  with  the  agricultural 
interest  served  as  well  as  recreation.  But 
in  this  particular  case  the  land  is  entirely 
open  and  is  not  fenced  off ; it  is  road- 
side waste,  and  rather  extensive. 

3351.  Professor  Stamp'.  In  the  same 
paragraph  you  talk  of  ‘ concensus  of 
opinion  You  have  told  us  you  had  387 
replies  to  your  questionnaire.  Does  ‘ con- 
census of  opinion  ’ mean  the  majority  of 

the  replies? Mr.  McIntyre'.  Yes;  T 

should  think  at  least  85  per  cent,  of  them. 

3352.  But  what  would  it  look  like  if  the 
replies  were  classified  geographically  by 
the  different  countries?  I can  understand 
the  desire  for  open  spaces  for  amenity 
and  recreation  in  the  Midlands  and 
South  Eastern  counties,  but  is  it  true  of 
the  remoter  areas,  Wales,  the  North  of 

England  and  the  West? ^Yes,  I think 

it  is.  It  can  be  said  to  be  general.  I 
think  I could  put  the  concensus  as  75  to 
80  per  cent,  over  the  whole  of  England 
and  Wales. 

3353.  We  have  to  bear  in  mind  that 
the  great  areas  of  common  land  are  the 
uplands  of  the  west  and  north.  Do  some 
of  your  very  large  rural  districts  where 
agricultural  interests  predominate  take 

the  same  point  of  view? Mr.  Bailey. 

Some  counties  have  very  little  common 
land  at  all. — Mr.  Durrafif.  Could  I give 
the  position  in  the  Uckfield  Rural 
District,  my  own  district,  which  may  be 
helpful?  The  area  is  112,000  acres,  of 
which  78,000  are  under  agricultural 
cultivation  ; hut  7,000  acres,  equivalent 
tO'  nearly  9 per  cent,  of  the  agricultural 
land,  is  common  land — because  we  have 
Ashdown  Forest  right  in  the  heart  of 
our  area.  In  support  of  what  Mr.  Bailey 
has  been  saying,  I should  estimate  that 
possibly  5,000  acres  at  least  of  the  6,400 
which  comprise  Ashdown  Forest  are 
never  used  for  any  purpose  whatsoever. 
It  is  a very  large  sprawling  area  with 
many  islets  jutting  off  it.  Although 


dt  is  used  for  recreation  extensively  by 
Londoners  along  the  fringes  of  the  high- 
ways, when  petroi  is  available  and  by 
horse  riders  and  pedestrians  along  the  70 
footpaths  and  11  bridle  ways,  there  is 
nevertheless  a vast  hinterland  which  I 
do  not  suppose  anybody  goes  on  from 
one  year’s  end  to  the  next.  It  costs,  inci- 
dentally, the  County  Fire  Brigade  £1,000 
a year  to  put  out  heath  fires. 

3354.  Sir  Donald  Scott:  Is  most  of  it 

impenetrable? It  is  not  impenetrable; 

it  is  covered  with  bracken  about  three 
feet  high.  There  is  a fair  amount  of 
woodland,  and  one  could  walk  over  it 
if  one  had  the  initiative  and  energy,  but 
it  is  so  far  from  any  road.  People  like 
to  (take  their  cars,  park  them  on  the 
verge,  and  'seldom  go  more  than  fifty 
yards  from  the  roadway. 

3355.  Chairman:  You  say  the  consen- 
sus of  opinion  appears  to  be  in  favour 
of  commons  being  used  for  amenity  and 
recreation.  In  most  cases  in  rural  districts 
are  they  open  to  access  by  custom  and 

not  by  law? Mr,  McIntyre:  By 

custom,  yes. 

3356.  Do  you  suggest  that  the  Law  of 
Property  Act,  1925,  should  be  extended 

so  -as  (to  give  a legal  right  of  access? 

To  common  lands,  yes ; I should  have 
thought  so,  personally. 

3357.  Mrs.  Baton:  Is  the  public’s  de* 

mand  for  amenities  of  this  kind  an  ever- 
growing one? Mr.  Bailey : I think  it 

could  be  said  to  be  growing  today. 

3358.  Professor  Stamp:  On  the  other 
hand,  is  it  not  also  a diminishing  one,  in 
that  people  nowadays  do  not  go  very  far 
from  their  cars,  and  are  likely  to  leave 

the  central  areas  quite  untouched? 

Mr.  Durrant : I think  one  would  have  to 
study  the  various  types  of  common  land 
to  answer  that.  There  is  one  in  my  dis- 
trict, with  an  acreage  of  only  10  acres, 
it  is  true,  but  I do  not  suppose  anybody 
even  knows  it  is  a common.  It  is  Lyewood 
common,  Withyham,  miles  from  any- 
where, and  never  use(3  ; nobody  ever  goes 
there  at  all.  The  whole  of  that  common 
is  therefore,  to  my  mind,  suitable  for 
reversion  to  agriculture.  I think  you 
would  have  to  break  commons  down  into 
categories  before  you  could  answer  that 
question  in  detail. 

3359.  Mr.  Evans:  I wonder  if  Mr. 
Durrant  could  give  us  some  idea  of  the 
approximate  representation  on  his  own 
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rural  district  council.  To  what  extent  is 
the  agricultural  interest  in  fact  repre- 
sented on  the  various  rural  district 
councils?  Is  it  possible  to  form  a rough 

assessment? There  are  27  members  of 

my  council.  1 think  four  of  those  are 
farmers.  Of  course  there  are  one  or  two 
owners  of  large  estates,  but  whether  they 
come  within  the  category  of  farmers  or 
not  ) do  not  know.  But  I shoiuld  say 
the  Council  are  all  men  of  an  agricultural 
mind. 

3360.  I ask  that  because  1 wonder  how 
far  your  recommendations  reflect  the 
agricultural  interests  in  the  various  rural 
district  councils.  Paragraph  4,  says 
‘ . though  where  there  is  sulhcient 
common  land  or  parks  for  recreation 
and  amenity  many  would  not  object  to 
the  surplus  common  land  being  used  Ut 
the  best  advantage,  for  agriculture  or 
forestry,  . . .'  It  does  tend  to  give  the 
impression  that  both  agriculture  and 
forestry  come  a rather  poor  last.  Have 
the  agricultural  interests  had  their  say? 

1 dO'  not  think  it  would  be  true  to 

say  my  own  council  regard  the  agricul- 
tural interest  as  coming  last.  1 think  they 
were  very  concerned  that  waste  land 
exists  which  is  put  to  no  use  whatsoever, 
and  were  anxious,  where  it  did  not  inter- 
fere with  recreation,  that  that  land 
should  be  put  to  agricultural  use.  One 
has  to  bear  in  mind  that  of  our  com- 
mons, some  are  very  close  to  villages  and 
are  of  great  use  to  persons  on  Sunday 
for  walking  their  dogs,  for  air  and  exer- 
cise. They  are  very  much  like  a metro- 
politan common  for  that  little  urban 
area  ; but  where  there  are  vast  commons 
which  are  not  used  in  any  way  at  all, 
then  my  icouncil  are  most  sincere  in  their 
suggestion  that  the  land  should  be  used 
for  lagricultural  purposes. 

3361.  Chairman:  There  is  also  a refer- 

ence to  land  being  made  available  for 
housing.  But  can  it  not  be  made  avail- 
able now? Afr.  Bailey:  Subject  to 

planning  consent. 

3362.  And  do  you  not  also  have  to 
use  special  parliamentary  procedure  ? 
jt  is  rather  difficult  to  purchase  com- 
mon land  in  some  cases  until  the  owner 
of  the  common  has  been  found. 

3363  How  -does  that  affect  it? The 

Council  would  want  to  be  safeguarded 
with  regard  to  ownership ; the  land 
would  have  to  be  in  their  ownership 
before  they  could  erect  the  houses. 

32975 


3364.  Do  you  need  to  know  the  owner 

before  you  acquire  compulsorily? 

As  far  as  that  is  concerned,  I do  not 
think  any  local  council  would  go  forward 
with  a compulsory  purchase  order  unless 
it  knew  the  name  of  the  owner  of  the 
land. 

3365.  Would  you  normally  try  to 

reach  agreement? ^The  majority  of 

local  authorities  acquire  land  by  agree- 
ment if  at  all  possible.  Of  course,  as  you 
knew,  the  District  Valuer  has  to  act  for 
the  local  authority  in  the  negotiations. 

3366.  When  you  acquire  a common  is 

the  compensation  paid  partly  to  the 
owner  of  the  land  and  partly  to  the  com- 
moners?  It  all  depends  how  the 

District  Valuer  arranges  it  in  his 
valuation. 

3367.  How  do  you  find  out  who  the 

commoners  ai'e? In  a good  many 

cases  we  cannot,  and  so  the  land  cannot 
be  used  for  development. 

3368.  Is  it  a practical  difficulty? It 

is  the  greatest  practical  difficulty. 

3369.  Is  the  practical  difficulty  not  so 
much  that  you  have  to  go  to  parliament, 
but  rather  finding  out  who  the  people 

with  interests  in  the  land  are? ^We 

should  have  to  go  to  Parliament  with  a 
compulsory  purchase  order ; the  Minister 
could  not  give  a final  decision  on  it. 

3370.  But  from  your  point  of  view 
does  the  real  difficulty  come  before  that? 
Yes. 

3371.  Would  you  in  any  case  have  to 
acquire  a common  compulsorily  in  order 
to  extinguish  the  common  rights  so  as 

to  use  it  for  housing? Yes,  and  diffi- 

culity  would  arise  if  we  did  not  know 
who  the  owner  was. 

3372.  Mr.  Lubbock:  But  cannot  com- 
pulsory purchase  orders  be  made  without 
knowing  who  the  owner  is,  and  indeed 
are  they  not  made  for  that  reason? 

Mr.  Durrant:  Yes.  it  can  be  done  under 
the  Land  Clause:i  Consolidation  Act, 
1845. — Mr.  McIntyre:  And  the  pur- 

chase money  paid  into  court. 

3373.  Chairman:  Does  it  remain  there? 

^Yes,  until  an  owner  turns  up. 

Mr.  Durrant:  I believe  T am  right 

in  saying  it  costs  anyone  £10'  to  get  the 
money  out  of  court.  If  the  owner \s  appor- 
tioned share  is  a small  sum  it  is  not 
worth  while.  In  1953  I went  and  .saw 
Colonel  Sir  Ralph  Clarke,  who  was  then 
Member  of  Parliament  for  my  district, 

A3 
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and  asked  him  whether  in  his  opinion 
there  would  be  any  chance  of  success  if 
we  used  compulsory  powers  to  acquire 
a piece  of  common  land  in  Forest  !^w, 
which  was  serving  no  useful  purpose.  It 
was  within.  800  yards  of  the  village  centre 
and  certainly  within  the  (d'Ovelo'pment 
area  of  that  community ; the  land  turned 
out  to  be  part  of  Ashdown  Foiest  and 
Colonel  Clarke  said  that  if  we  went  by 
Special  Parliamentary  Procedure  we 
would  bring  the  world  down  about  our 
ears,  since  the  Commons  Preservation 
Society  and  everybody  else  would  oppose 
us  in  principle.  His  advice  was  to  look 
for  land  elsewhere,  so  that  if  we  wanted 
to  build  houses  we  could  get  on  and  do 
so.  We  subsequently  acquired  a piece  of 
good  agricultural  land,  1,200  yards  from 
the  centre  of  the  village,  and  have  built 
on  it ; the  original  piece  of  land  remains 
unused  and  vacant  even  to-day. 

3374.  Is  it  used  for  air  and  exercise  by 

anybody? ^No. 

3375.  Would  you  agree  then  that  the 
difficulties  really  arise  before  you  reach 
the  stage  of  going  to  Parliament,  and 
are  not  due  to  the  mere  fact  that 
common  land  is  subject  to  Special  Par- 
liamentary Procedure  whereas  private 

land  is  not? Mr.  Bailey.  Yes.  In  the 

majority  of  oases  there  is  great  difficulty 
in  view  of  the  fact  that  a lot  of  common 
land  is  outside  the  normal  built-up  area 
of  a village,  and  also  probably  some  dis- 
tance ;friom  the  village;  one  would  have 
great  difficulty  in  getting  planning  con- 
sent to  erect  houses  on  it. 

3376.  What  about  taking  the  case 

where  the  land  is  closely  connected  with 
the  village — ^merely  an  outwards  exten- 
sion of  the  village? It  all  depends  on 

the  planners. 

3377.  In  paragraph  5 you  say  that  most 
rural  district  councils  suggest  that  the 
control  o-f  commons  should  be  vested  in 
the  local  authority.  Is  ‘ control  ’ some- 
thing different  from  the  word  ‘manage- 
ment ’ which  is  used  in  the  Commons 
Act,  1899?  Where  a scheme  is  made 
under  the  Commons  Act,  it  says  that  the 
management  of  the  common  shall  be 

vested  in  the  district  council. Mr. 

McIntyre : We  want  that  to  remain. 

3378.  Professor  Stamp:  Again  on 

paragraph  5,  what  does  the  Association 

mean  by  ‘the  local  authority’? Mr. 

Bailey : In  general  we  naturally  assumed 
it  would  include  district  councils  and 


boroughs. — Mr.  McIntyre:  We  mean  the 
authority  in  which  the  land  is  situated. 

3379.  Is  not  the  county  council  a local 

authority? Mr.  Bailey : Yes,  and  the 

parish  council. 

3380.  What  would  be  the  attitude  of 
your  association  to  ‘the  local  authority' 
being  interpreted  as  the  county  council, 

with  powers  of  delegation? -‘Mr, 

McIntyre:  We  should  dcliniloly  be 

opposed  to  it. 

3381.  The  county  is  the  planning 
authority,  and  is  it  not  very  dillicull  to 
separate  tihe  management  of  coniinon 
lands,  which  is  very  much  a planning 
matter,  from  other  planning  functions 
which  are  by  statute  now  under  the 

county? 1 should  not  have  thought  it 

would  be  any  more  difficult  than  it  i.s  at 
the  present  time.  Tliere  are  two  distinct 
bodies,  the  county  council  which  is  the 
planning  authority,  and  the  other  local 
authority  in  whom  the  common  land 
would  be  vested.  I should  have  thought 
it  was  ideal  that  the  powers  should  re- 
main divided  between  those  two  parties. 

3382.  Is  not  the  regi.stration  of  foot- 
paths which  is  going  on  at  the  prc.sent 
time  being  done  by  a very  amicable 
aiTangement  between  the  district  council 

and  the  county? Yes,  but  wc  did  not 

fancy  that  re.spon.sibility  very  much. 

3383.  Chairman:  Is  it  working  well? 
— — ^By  and  large  I think  so. 

3384.  Is  it  a case  where  the  county 

council  is  required  to  consull  the  district 
council? Yes. 

3385.  Are  you  in  fact  consulted? 

Yes,  because  we  are  very  usefiil--we  arc 
the  only  authority  from  whom  advice 
can  be  obtained. 

3386.  Professor  Stamp:  May  I follow 
that  up?  You  envisage  a survey  of 
common  lands,  registration  of  rights  and 
so  on.  Have  all  the  members  of  your 
Association  sufficient  personnel  and 

funds  for  thtit? 1 should  have  thought 

so. 

3387.  On  whom  would  the  duty  fall? 

On  the  district  surveyors  in 

particular. 

3388.  Chairman:  I would  have 

thought  that  a register  of  common  right.s 
was  very  largely  a legal  as  well  as  ti 
surveying  problem.  Would  not  the 
responsibility  of  ascertaining  common 
rights  fail  on  the  Clerk  to  the  Council? 
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Mr.  Bailey:  That  is  true,  but  it 

would  be  a matter  of  co-operation 
between  the  Surveyor’s  Department  and 
the  Clerk’s  Department.  Also  I think  one 
would  have  to  consult  with  the  parish 
council,  because  they  are  the  people  who 
live  on  the  spot.  One  must  not  forget  the 
county  council  is  sometimes  too  remote 
in  these  matters.  This  is  a local  matter ; 

I cannot  see  how  you  can  work  satis- 
factorily from  the  centre  if  that  is  too 
remote. 

3389.  Profc.ws'or  Stamp:  T can  under- 
stand that,  but  are  there  not  certain  local 
district  councils  who,  when  they  realise 
the  very  large  amount  of  work  both  in 
the  survey  and  in  the  ascertaining  of  legal 
right.s  which  would  fall  on  them,  would 
rush  to  get  the  county  council  to  do  it 

on  their  behalf? 1 do  not  think  that 

would  be  the  general  experience  with 
rural  district  councils. — Mr.  McIntyre: 

It  cannot  be  said  that  in  any  instance 
wc  try  to  get  rid  of  our  duties  on  to  the 
county  council.  We  arc  trying  to  get 
functions  back  from  the  county  council, 
and  I hope  that  will  take  place  in  the 
reorganisation  of  local  government  which 
is  impending. 

3390.  Mr.  Evan.s':  If  you  were  given 

control  of  the  commons,  would  you  be 
in  favour  of  having  special  representa- 
tives to  represent,  let  us  say,  the 
commoners  where  common  rights  still 
exist? Mr.  Bailey:  Yes. 

3391.  Profcs.wr  Stamp:  If,  in  fact,  you 
were  to  do  the  survey,  would  it  not  be 
mainly  for  the  benefit  of  those  who  visit 
you  from  neighbouring  large  towns  for 

amenity  and  recreation? Yes;  of 

course  we  have  not  really  come  to  the 
financial  a, sped.  Co-operation  with  the 
larger  authorities  on  this  matter, 
particularly  from  the  financial  angle, 
would  obviously  be  appropriate ; and 
also  we  should  raise  no  objection  to  con- 
sultation if  they  have  any  ideas  about 
commons ; that  would  certainly  be 
appropriate. 

3392.  Sir  George  Peplcr:  You  talk 
about  delegation  to  parish  councils  later 
in  the  memorandum  ; would  you  expect 

to  delegate  the  survey? No,  but  I 

take  it  it  would  be  done  in  consultation 
with  the  parish  council.  I think  that  is 
a better  way  of  doing  it ; just  as  it  is 
the  practice  in  my  authority  in  certain 
major  planning  matters  to  consult  the 
parish  councils  and  bring  them  into  the 
picture  to  see  if  they  have  any  views  on 


the  proposals,  so  we  should  do  the  same 
here. 

3393.  Chairman:  Mr.  Durrant  told  us 
that  9 per  cent,  of  agricultural  land  in 
the  Uckfield  Rural  District  is  common 
land.  How  much  staff,  initiative  and 
energy  would  you  need  to  survey  9 per 

cent',  of  your  agricultural  land? Mr. 

Durrant:  I think  it  could  be  readily 
done,  and  in  point  of  fact  we  should 
only  adopt  the  same  method  as  any  other 
authority,  be  it  county  or  parish ; one 
could  argue  about  the  question  of  delega- 
tion for  a long  time. 

3394.  T was  not  so  much  concerned 
with  the  question  of  whether  it  should 
be  the  county  council  or  the  rural  district 
council,  as  with  the  feasibility  of  making 
a survey  of  all  the  commons  in  your 
rural  district,  ascertaining  who  were  the 
landowners,  who  were  the  commoners, 
and  what  various  rights  the  commoners 

have. 1 have  already  done  that  in  the 

case  of  nine  commons  which  cover  the 
7,000  acres  to  which  I referred  and  I 
know  the  nature  of  the  common  rights, 
the  extent  of  their  use,  their  acreage, 
the  condition  of  the  land,  the  owners, 
their  agents,  and  so  on. 

3395.  Mrv.  Pawn:  Have  you  the 

names  of  the  commoners? Not  their 

names,  but  1 know  the  number. 

3396.  Dr.  Hoskim:  How  do  you  know 
the  number  but  not  the  names  of  the 

commoners? 1 got  the  figure  from 

the  Ministry  of  Agriculture  and  it  is 
probably  conjectural ; but  in  the  case 
of  Ashdown  Forest  of  which  I am  a 
commoner  myself,  and  have  to  pay  9d. 
a year  for  the  privilege,  the  number  is 
known  by  virtue  of  the  people  who  con- 
tribute the  sums  of  money.  The  rights 
are  appurtenant  to  other  land. 

3397.  Chairfnan:  How  many,  approxi- 
mately, of  your  474  members  have 
carried  out  similar  surveys  and  know 

something  of  their  commons? Mr. 

McIntyre:  I would  not  like  to  answer 
that.— Mr.  Bailey ; Going  back  to  1927, 
each  local  authority  had  to  survey  its 
own  district  for  valuation  purposes,  and 
1 still  have  maps  of  my  own  district, 
with  the  names  of  the  owners  and 
occupiers  of  each  field,  and  even  whether 
it  was  pasture  or  arable ; what  was  done 
then  could  be  done  again. 

3398.  Was  this  done  all  over  the 

country? It  was  done  all  over  the 

country  by  all  rating  authorities. 
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3399.  Would  all  rating  authorities  still 

have  those  records? 1 would  not  like 

to  say,  but  my  authority  has  them ; of 
course  they  are  considerably  out  of  date 
now,  thirty  years  later.  If  it  could  be 
done  for  a whole  district,  surely  it  could 
be  done  for  the  commons  by  the  district 
councils. 

3400.  Sir  Donald  Scott:  Would  your 
survey  show  the  names  of  commoners? 

^No,  I had  no  commons  to  deal 

with ; the  whole  of  the  agricultural  land 
was  surveyed,  with  the  names  of  the 
owners  and  occupiers,  and  what  the  land 
was  used  for  ; all  that  was  recorded,  but 
the  survey  was  not  specifically  of 
commons ; in  my  own  district  there  is 
no  common  land  with  the  exception  of 
the  village  green. 

3401.  Chairman:  Was  this  done  under 

the  Rating  and  Valuation  Act,  1925? 

Yes. 

3402.  Although  in  paragraph  6,  you 
say  the  local  authority  should  be 
empowered  to  conduct  a survey  do  you 
not  think  it  ought  to  be  made  a duty? 
Mr.  McIntyre:  Yes,  certainly. 

3403.  But  this  still  does  not  seem  quite 

to  cover  the  point  also  in  your  para- 
graph 6,  regarding  the  exact  rights  of 
the  commoners.  All  our  witnesses  have 
said  it  is  most  difficult  to  find  this  out. 
Would  not  a ^eat  deal  of  time  have  to 
be  spent  on  investigating  the  rights  of 
each  person  who  claimed  to  be  a com- 
moner?  Mr.  Durr  ant:  I think  it 

would  be  impossible,  because  many 

- commoners  themselves  do  not  know  they 
possess  rights.  The  only  thing  to  do 
would  be  to  fix  a date  and  say  that  if  a 
person  had  not  claimed  common  rights 
by  that  specified  date  then  his  rights 
would  be  lost. 

3404.  Even  then  would  you  not  have 
to  allow  some  extension  for  persons  who 
were  minors  or  under  disability  of  some 
kind?  If  a common  right  were 
appurtenant  to  land  vested  in  a minor, 
he  would  be  unable  to  make  a claim. 

Mr.  Bailey:  Sufficient  publicity 

would  be  given  in  the  particular  parish, 
everyone  there  would  know  what  it  was 
all  about,  and  presumably  they  would 
come  forward  with  information. 

3405.  Do  you  think  that  is  a prac- 
ticable scheme,  not  involving  you  in  too 

much  work,  or  too  much  cost  either*? 

Yes. 


3406.  Professor  Stamp : How  seriously 
Mr.  Durrant,  do  you  value  your 
commoner’s  rights,  which  cost  you  9d. 

a year? Mr.  Durrant:  Like  many 

others,  although  I have  rights  of  grazing, 
estovers,  and  litter  (i.e.,  cutting  bracken 
for  bedding  down  animals)  1 never  use 
them.  They  are  of  no  use  to  me  at  all, 
I pay  the  9d.  a year  with  hilarity,  because 
two  men  come  round  and  collect  it  from 
me. 

3407.  Would  you  be  quite  pleased  to 
capitalise  that  sum,  say  give  10s.  or  £1 

and  be  quit  of  it? Yes;  it  would  bo 

more  sensible  than  the  men  coming 
round. 

3408.  Would  you  want  to  be  com- 

pensated for  your  loss  of  commoiners’ 
rights? ^No. 

3409.  Chairman : If  you  could  get 

compensation,  would  you  take  it? 

It  is  always  a principle  in  this  country 
to  grab  what  you  can  get,  but  if  I am 
not  personally  affected  and  lose  nothing, 

I do  not  see  why  I should  gain  by  it. 

3410.  Do  you  feel  the  other  com* 
rnoners  all  over  the  country  would  be 
likely  to  follow  suit — what  1 call  the 

dormant  commoners? 1 think  if  they 

could  get  the  odd  shilling,  they  would, 
but  where  common  rights  are  of  no 
value  to  an  individual  1 do  not  see  why 
he  should  be  compensated. 

3411.  Dr.  Hoskins:  You  spoke  of 
ascertaining  claims  and  debarring  all 
rights  after  a certain  time.  What  kind  of 

time  limit  would  you  impose? About 

six  months.  By  that  time  there  would  be 
national  publicity  and  local  advertise- 
ment and  it  should  be  pretty  well  known 
by  which  date  a person  would  have  to 
allege  that  he  had  a right  of  common. 
That  would  not  decide  the  issue,  but  if 
he  had  not  staked  his  claim  he  would 
lose  his  right  for  ever. 

3412.  Might  not  any  time  limit 

adversely  affect  the  rights  of  minors? 

There  is  a precedent  for  it,  in  the  Town 
and  Country  Planning  Act,  1947,  Part 
VI.  By  regulations  made  thereunder 
claims  had  to  be  in  by  1st  July,  1951, 
and  after  that  date  could  'not  be 
lodged  at  all. 

3413.  Mrs.  Paton:  Did  not  the  same 

apply  under  the  War  Damage  Act,  1945, 
too? Mr.  McIntyre : Yes. 

3414.  Chairman:  One  of  the  questions 
covered  by  paragraph  4 is  raised  in  this 
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interesting  report  on  Ucklield  coimmons 
which  Mr.  DurraiU  has  given  me:  — 

* In  1955  a farmer  of  some  substance 
wislied  to  clear  Stumblewood  ‘Com- 
mon ' to  replant  the  overgrowth  with 
limber  trees.  Objections  were  received 
as  a result  of  which  some  thirty  letters 
were  written  and  several  inspections 
and  visits  to  individuals  were  made. 
It  was  impossible  'to  prove  conclu- 
sively that  commoners'  rights  existed. 
7'he  land  has  now  been  put  to  forestry 
use  but  it  may  have  been  otherwise 
and  in  any  event  the  large  amount  of 
work  caused  to  my  otlice  indicates  to 
any  mind  the  unsatisfactory  position 
caused  by  the  indefinite  nature  of 
com-moners’  rights,  and  the  dilliculty 
of  proving  whether  land  Ls  subject  to 
them.* 

Kow  in  fact  was  the  land  put  into 

fore.siry? Mr.  Diimint:  The  owner 

saki  he  did  not  care  whether  there  were 
commoners*  rights  or  not.  He  went  ahead 
ajul  replanted  the  scrub  land. 

3415.  Did  he  accept  the  risk  of  pro- 
ceedings ibeing  taken  against  him? 

look  legal  O'pinion  and  his  lawyers 
advised  him  they  thought  he  was  safe. 

3416.  Mr.  Evans".  Was  the  owner  of 

the  land  not  the  lord  of  the  manor? 

He  was  the  owner  of  the  land,  and  it 
may  have  been  that  Ihe  commoners’ 
rights  liad  merged.  I am  not  sure  how  the 
position  came  about.  My  work  arose 
because  whenever  wc  went  to  someone 
and  said:  ‘Do  you  know  if  there  arc 
any  oommoners  rights?’  they  would  say 
no,  and  tell  me  to  go  to  Y.  Then  T was 
sent  from  Y to  Z,  and  back  again 
through  the  whole  alphabet  to  the 
original  person. 

3417.  Chairman '.  Were  there  com- 
moners, but  you  could  not  find  them? 
That  is  so. 

3418.  Dr.  Iloskin.s',  In  the  event  of 
any  dispute  over  the  nature  of  common 
right.s  in  a particular  claim,  would  you 

have  any  recourse  to  appeal? Mr. 

McIntyre:  T should  have  thought  a 
public  inquiry  would  be  the  proiper 
method  to  adopt. 

34\9.  Chairman:  Why  would  _ you 

prefer  an  inquiry  on  a question  which  is 
purely  legal?  Tn  the  case  of  .rights  of 
way  there  is  an  appeal  to  quarter 
sessions?  Would  you  prefer  a ministerial 
inquiry  tet  a court  of  appeal  of  this  kind? 
— Personally  I would.  1 think  an 


inspector  appointed  by  a Minister  is 
more  competent  to  deal  with  questions 
such  as  this  than  are  quarter  sessions. 
That  is  my  experience  professionally.  I 
.much  prefer  a ministerial  inquiry  to 
quarter  sessions. 

3420.  But  this  is  purely  a legal  ques- 
tion. 1 can  see  your  point  where  what 
is  'being  considered  is  the  balance  of 
advantage  and  disadvantage  such  as  the 
rights  of  the  public  against  the  rights 
of  the  commoners,  -but  where  the  ques- 
tion is  simply  whether  the  owner  of 
Black  acre  has  common  rights  in  a com- 
mon, and  what  rights  those  are,  is  that 

not  more  suitable  for  a court? No. 

it  is  a question  purely  of  fact,  and  evi- 
dence is  adduced  to  prove  the  fact, 
whether  or  not  there  is  a right.  T should 
have  thought  it  could  be  done  quite  well 
at  a ministerial  inquiry  rather  than  go  to 
the  expense  of  going  to  quarter  sessions. 
The  latter  is  a quite  expensive  method. 

3421.  Is  it  more  expensive  than  an 

inquiry? Yes;  you  have  to  have 

counsel  and  solicitors.  It  is  much  more 
costly  from  the  point  of  view  of  a mem- 
ber of  the  public. 

3422.  ;ln  paragraph  7 you  say  the  asso- 

ciation feel  the  time  has  arrived  when 
there  should  be  a re-orientation  of  rights, 
etc.  ; can  you  elaborate  that  for  us  and 
tell  us  exactly  what  you  mean  by  a re- 
orientation? As  far  as  I can  gather  from 
the  context  what  is  meant  is  that  there 
should  be  a redistribution  of  rights  as 
between  the  parties  concerned,  that  is  the 
landowner,  the  commoners,  and  members 
of  the  public. Yes,  that  is  so. 

3423.  Will  this  involve  taking  away 
.somebody’s  rights  in  order  possibly  to 
transfer  rights  to  the  public? — -Yes. 

3424.  And  would  that  bring  in  some 

.such  provision  as  that  in  Section  6 of  the 
Commons  Act,  1899,  for  paying  compen- 
sation?  Yes. 

3425.  Profem-or.  Stamp:  You  have 

dealt  with  the  control  of  commons  being 
vested  in  the  local  authority.  Do  you 
suggest  any  change  in  their  ownership? 
^^No. 

3426.  Have  you  any  view  whether  the 
lord  of  the  manor  should  be  deprived  of 
his  remaining  rights  and  become  a 

nominal  owner  divested  of  rights? 

He  would  have  his  existing  rights. 
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3427.  But  should  he  continue  to  have 

them? We  are  not  suggesting  other- 

wise. 

3428.  Chairman:  if  he  has  rights  to 
minerals,  which  are  possibly  oht  of  date 
now,  they  might  interifere  with  rights  for 
the  benefit  of  the  public.  Is  not  that  a 
case  where  the  rights  would  have  to  be 

re-orientated? Mr.  Durrani:  I think 

this  is  a question  of  degree  which  the 
survey  alone  could  deal  with.  There  are 
three  very  simple  cases  ; one  is  where 
the  lord  of  the  manor,  in  my  view, 
should  ibe  given  full  control  of  the  land 
for  agricultural  use,  in  which  case  no 
one  else  is  concerned.  Another  is  the 
case  of  the  village  green,  where  the  lord 
of  the  manor,  if  he  exists,  is  little  con- 
cerned with  it ; it  is  predominantly  a 
recreation  ground,  and  the  local  autho- 
rity could  well  ibe  the  freehold  owners. 
Lastly  there  is  the  middle  category,  an 
example  of  which  is  Crowborough  Com- 
mon, quite  near  my  office.  It  is  also 
Crowborough  Golf  Course,  and  I do  not 
know  whether  the  golf  club  members 
or  the  members  of  the  puiblic  use  it  most. 
It  certainly  is  very  greatly  used  for  air 
and  exercise.  I would  not  like  to  say  who 
should  be  the  owner  of  that,  but  it  would 
be  difficult  to  take  it  away  from  the  golf 
club,  who  are  the  lords  of  the  manor, 
having  bought  the  land  for  their  purpose. 

3429.  That  observation  leads  to  a 
number  of  questions.  First,  you  refer  to 
land  which  is  suitaible  for  agriculture 
going  hack  to  agriculture  under  the  con- 
trol of  the  lord  of  the  manor.  That  used 
to  he  called  ‘ inclosure,’  which  is  now 
a " naughty  ’ word.  Would  there  not  be 
agitation  in  the  neighbourhood  if 

common  land  were  inclosed? On 

previous  experience  yes ; but  if  Parlia- 
ment so  determined  people  would  have 
to  become  reconciled  to  it, 

3430.  Do  you  think  public  opinion  is 

now  veering  round? 1 think  so. 

People  realise  what  a waste  of  land  it 
is,  and  its  cost  to  us  as  a nation  in  terms 
of  imports. 

3431.  Professor  Stamp:  How  did  the 
local  'golf  club  become  lords  of  the 

manor  of  Crowborough  Common?^ 

They  bought  the  common,  so  I under- 
stand. 

3432.  But  in.  buying  the  common  did 
they  also  buy  the  rights  of  the  lord  of 

the  manor? Yes  they  bought  the 

manorial  rights ; they  have  made  a deed 


of  limitation  under  Section  193  ol;  the 
Law  of  Property  Act,  1925.  It  is 
revocable,  but  they  are,  as  I understand 
it,  lords  of  the  manor  of  that  common. 

3433.  Have  you  now  in  fact  any  lord 

of  the  manor  there? Yes,  1 siq^jmse 

lordship  is  vested  in  the  golf  club,  U that 
is  possible. 

3434.  When  there  is  a transfer  of  a 
lordship  of  a manor  cither  to  a public 
authority  or  a golf  club,  what  actually 
is  transferred?  Docs  the  lord  o!  the 
manor  retain  his  title,  does  it  pass,  'or 

does  it  become  extinct? 1 do  not 

know  ; I have  never  seen  the  conveyance, 
and  1 do  not  know  what  title  the  pif 
club  have  at  all,  1 know  they  own  it. 

3435.  They  own  the  soil? Yes.- - 

Mr.  McIntyre : When  manorial  rights  are 
transferred,  surely  the  purchaser  then 
becomes  .the  lord  of  the  manor  ol;  that 
particular  place  or  places.  I know  of  an 
■instance  in  Cumberland  where  a inan 
purchased  the  manorial  rights  of  a 
particular  property  and  is  now  the  lord 
of  the  manor. 

3436.  Mr.  Evans:  Would  it  not  depend 
on  the  actual  terms  of  the  conveyance? 

^The  conveyance  of  course  would 

convey  to  him  the  rights  which  were 
vested  in  the  then  lord,  of  the  manor. 

3437.  But  could  it  also  vest  in  him  the 
title  of  lord  of  the  manor?  Would  not 

the  title  remain  with  the  vendor? -It 

might  but  it  would  possibly  depend  on 
the  terms  of  the  conveyance. 

3438.  Chairman:  Is  that  so?  Would 
not  the  new  land  owner  then  become  a 
'tenant  of  the  lord  of  the  manor,  if  the 
land  were  conveyed  without  the  title,  or 
would  the  tenant  in  fee  simple  under 
the  statute  of  Quia  Emptores  then 

become  a tenant  of  the  Crown? -The 

latter,  I think. 

3439.  Is  it  a question  also  of  whether 

the  manor  house  is  conveyed? Yes, 

that  is  so. 

3440.  There  was  one  other  point  which 
arose  out  of  Mr.  DurranCs  statement. 
We  have  not  had  very  much  evidence 
about  village  greens;  have  you  Iiad 

many  difficulties  over  them? Mr. 

Durrant:  T have  been  lucky.  I have 
not  had  any  difficulties,  and  I do  not 
think  any  o-f  the  parish  councils  in  the 
disitrict  have  either. 

3441 . Professor  Stamp : Do  you  mean 
no  legal  difficulties?  What  about  the  cost 
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of  mainteaiance  of  village  greens? 

The  parish  council  are  alleged  to  deal 
with  that ; but  I cannot  remember  seeing 
in  the  precept  any  expenditure  of  that 
kind,  or  at  any  raite  it  was  so  small  as 
to  be  ignored. 

3442.  Does  that  account  for  the  fact 
that  many  village  greens  all  over  the 

country  are  going  to  rack  and  ruin? 

Perhaps  ; but  many  of  them  are  part  of 
the  village  way  of  life  and  are  looked 
after  voluntarily.  There  is  one  at  Frant, 
of  triangular  shape,  surrounded  by  the 
village.  It  is  what  a village  green  should 
be  from  a planning  point  of  view.  It  is 
a very  pleasant  place,  and  the  local 
people  keep  it  tidy. 

3443.  Mrs.  Paton:  Is  it  done  volun- 
tarily by  a committee? 1 do  not 

know  ; it  is  apparently  looked  after  quite 
well.  1 suppose  the  cricketers  mow  it  and 
that  helps  to  keep  it  tidy. 

3444.  Mr.  Evans'.  Perhaps  Mr. 
McIntyre  could  explain  the  reason  for 
the  phasing  in  paragraph  7 of  the  amend- 
ing legislation.  Is  your  suggestion  that 
there  should  first  be  some  legislation  to 
allow  you  to  carry  out  a survey,  and  so 
on,  and  that  other  commons  legislation 
should  wait  until  that  has  been  effected? 

Mr.  Bailey:  Yes.  One  would  then 

have  a clearer  picture  of  the  problem. — 
Mr.  Meintyrew  One  would  know  exactly 
what  the  problem  was  then,  and  legis- 
lation could  be  framed  to  meet  the 
problem. 

3445.  Chairman : In  paragraph  8, 

would  not  your  suggestions  involve  the 
transfer  of  the  control  of  a common  from 
Conservators  to  the  rural  district  council? 
Yes. 

3446.  Do  you  think  that  is  desirable? 

Mr.  Bailey:  In  paragraph  8 we  say 

that  ‘ The  Association  are  aware  that  jn 
certain  instances  commons  are  managed 
by  Committees  or  Trustees,  and  the  Asso- 
ciation would  not  object  tO'  this  type  of 
management  continuing  where  it  is  found 
to  be  satisfactory.  . . .’ 

3447.  Does  that  mean  the  rural_district 
councils  would  welcome  the  continuance 
of  Conservators,  so  long  as  the  job  was 
being  efficiently  done,  and  that  the  Dis- 
trict Councils  would  take  over  <only  if  it 

were  considered  to  be  necessary? 

Yes. 

3448.  There  is  a reference  also  to  dele- 
gation to  the  parish  council;  do  you 
suggest  that  the  parish  council  should 


bear  the  expense,  although  under  the 
Commons  Act,  1899,  it  is  the  rural  dis- 
trict council  apparently  which  bears  it? 
Mr.  McIntyre:  Yes. 

3449.  Would  the  rural  district  council 
seriously  object,  though,  to  bearing  the 

expense? Mr.  Bailey : I do  not  think 

so.  I think  the  rural  ‘district  council 
would  face  up  to  the  expense,  even 
though  they  delegated  control ; they 
would  still  retain  a certain  amount  of 
control. 

3450.  Professor  Stamp:  In  the  same 
line  we  have,  I think,  your  first  refer- 
ence to  ‘ the  Minister  and  in  paragraph 
9 you  refer  to  ‘ some  Ministry  ’.  Which 

Minister  is  meant  in  paragraph  8? 

It  depends  on  which  Minister  covers  this 
particular  subject. 

3451.  Which  Minister  in  your  opinion 

should  do  so? ^Either  the  Minister  of 

Agriculture  or  the  Minister  of  Housing 
and  Local  Government. 

3452  Is  that  not  a very  difficult  fence 

for  your  Association  to  sit  on? Our 

Minister  is  the  Minister  of  Housing  and 
Local  Government ; and  we  thought  it 
would  be  appropriate  that  that  Minister 
should  take  over  responsibility. 

3453.  Sir  George  Pepler:  Is  that  be- 

cause he  is  responsible  for  the  use  of 
land? Mr.  McIntyre:  Yes. 

3454.  Chairman:  Which  Ministry  do 

you  mean  then  in  paragraph  9? The 

Ministry  of  Housing  and  Local  Govern- 
ment. 

3455.  You  say  in  paragraph  9 : * It 
should  be  possible  for  the  rights  to  be  re- 
orientated from  time  to  time  ’.  Do  you 
mean  at  stated  intervals,  or  merely  when 

the  rural  district  council  desire? 

’^en  circumstances  warrant  it. 

3456.  Does  the  next  sentence  imply 

that  the  rural  district  council  would  have 
power  to  inclose? ^Yes. 

3457.  Do  you  think  that  would  stand 
up  against  criticism  from  the  Ramblers’ 
Association,  the  Commons,  Open  Spaces 
and  Footpaths  Preservation  Society  or  the 
CouncU  for  the  Preservation  of  Rural 

England,  and  so  forth? We  have  done 

so  in  the  past,  and  I think  probably  we 
could. 

3458.  Professor  Stamp:  You  men- 

tioned you  preferred  the  Minister  of 
Housing  and  Local  Government.  Would 
the  Association  be  opposed  to  the  Minis- 
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ter  of  Agriculture? 1 should  not  think 

so. 

3459.  Mr.  Evans:  Have  the  rural  dis- 
trict councils  sufficient  money  to  take  any 
action,  or  would  you  require  assistance 

from  the  Treasury? 'Ho:  we  like  to 

run  our  own  house  as  much  as  we  can. 
without  Government  grants. 

3460.  Mr.  Lubbock:  Would  that  apply 

universally? ^Yes,  to  all  local  authori- 

ties. 

3461.  There  are  some  commons  which 

would  be  expensive  to  manage  and  which 
are  of  advantage  to  the  inhabitants  of 
neighbouring  cities  rather  than  to  the 
rural  district  councils.  Would  the  rural 
district  councils  be  averse  to  a Govern- 
ment grant  in  those  cases? We  have 

never  contemplated  making  them  a 
national  charge.  If  we  can  do  without 
grants  we  much  prefer  to  do  so. 

3462.  Professor  Stamp:  On  that,  Mr. 
Durrant,  Ashdown  Forest  is,  I think, 
of  primary  concern  tO'  London.  Does 
that  raise  any  difficulties  in  joint  con- 
trol— are  you  satisfied  in  Uckfield  to 
control  your  area  of  Ashdown  Forest 
yourselves  and  make  due  provision 

for  recreation  by  Londoners? Mr. 

Durrant:  Yes.  Actually  at  the  moment 
the  Londoners  accommodate  themselves. 
As  I have  said  they  just  draw  their  cars 
off  the  county  highway  and  on  to  the 
verge.  They  are  only  allowed  to  go  15 
yards  from  the  highway,  and  I think  that 
only  a small  sum  would  be  necessary  to 
provide  amenities,  other  than  lay-byes 
perhaps  and  things  of  that  kind.  I had 
not  envisaged  any  formal  layout ; in 
fact,  it  is  better  left  in  its  natural  state. 

3463.  Should  not  those  who  use  the 
common,  as  Londoners  do,  contribute  to 

any  expense? 1 can  see  the  distinction 

between  a seaside  resort,  which  draws  its 
reward  by  attracting  visitors,  and  Ash- 
down Forest,  which  gets  no  income  from 
them  at  all.  There  is  a point  there, 
certainly. 

3464.  How  do  you  feel  that  the  con- 
tribution should  be  made — from  a central 
authority?  Or  should  the  London  County 
Council  give  a grant  because  it  is  their 
inhabitants  who  enjoy  the  amenities  of 
Ashdown?  Or  can  you,  in  some  way, 

collect  it  from  the  visitors? The  cost 

of  collection  would  be  more  than  it 
would  be  worth.  I really  do  not  know 
the  answer.  It  is  certainly  an  intriguing 
situation  because  Londoners,  by  and 
large,  are  the  persons  who  derive  the 
most  benefit  from  the  recreational  ameni- 


ties of  the  common.  Local  residents,'  like 
myself,  enjoy  the  view,  and  so  on. 

3465.  Dr.  Hoskins:  Is  the  cost  of 

clearing  up  litter  after  the  Londoners 
have  been  and  gone  a noticeable  item  in 

your  finances? Not  so  far  as  1 am 

aware.  Ashdown  Forest  is  actually  regu* 
lated  by  Conservators.  The  Council 
supply  three  members,  because  we  con- 
tribute £700  a year  to  their  funds. 

3466.  Is  any  cost  of  collecting  litter 

borne  by  the  Conservators? Yes.  I do 

not  have  a copy  of  their  annual  report 
with  me,  but  from  personal  observation 
I should  say  that  it  is  not  a formidable 
problem.  It  is  such  scrubby  sort  of  land 
that  litter  mainly  gets  washed  or  blown 
away. 

3467.  Would  all  your  local  authorities 
share  your  indifference  to  receiving 

grants  from  outside? ^No,  I suppose 

the  answer  to  that  would  be  that  if  a 
grant  was  to  be  given  at  all  it  should 
come  from  national  funds  in  respect  of 
those  commons  which  were  of  a national 
character. 

3468.  Professor  Stamp:  Would  the 
members  of  the  Association,  if  the  rights 
which  they  suggest  in  the  memorandum 
were  vested  in  them,  object  to  reprc.senta- 
tion  from  the  city  authorities  on  the 
appropriate  management  committee? 

Mr.  McIntyre:  I should  not  have 

thought  so. 

3469.  Do  you  think  that  would  be  an 
appropriate  way  of  achieving  the  object? 
^Yes. 

3470.  Sir  George  Pepler:  Are  other 
local  authorities  represented  on  the 
management  body  of  Ashdown  Forest? 

Mr.  Durrant:  Ye.s.  The  management 

body — if  il  recollect  correctly— consists 
of  22.  Ten  are  elected  by  the  commoners, 
five  by  the  County  Council,  three  by 
Uckfield  Rural  District  Council,  one  by 
Cuckfield  Rural  District  Council  and  one 
by  East  Grinstead  Unban  District  Coun- 
cil. All  the  authorities  which  are  centred 
round  the  Ashdown  Forest  are  repre- 
sented. 

3471.  Mrs.  Paton:  And  do  they  con- 
tribute?  On  a varying  basis.  As  I 

said,  Uckfield  pays  about  £700  a year. 

3472.  Mr.  Evans:  That  is  an  interest- 

ing constitution  with  the  commoners  in  a 
minority. think  that  ten  is  right. 

3473.  Sir  George  Pepler : Is  the  lord 
of  the  manor  specifically  represented? 

Not  specifically  represented.  He  is 

not  one  of  the  conservators  so  far  as  I 
am  aware. 
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3474.  Chairman : There  is  one  further 
point  arising  out  of  paragraph  9.  !t  looks 
as  though  you  are  suggesting  that  the 
control  of  grazing  rights  and  agriculture 
generally  on  the  commons  should  be 
vested  in  the  rural  district  council.  Do 
you  think  you  have  staff  capable  of 
managing  or  controlling  a common  pri- 
marily for  agricultural  purposes?  You 
say  that  there  ‘ should  be  full  powers  of 
management  which  would  enable,  in 
appropriate  instances,  the  land  to  be 
turned  over  to  housing  or  to  agriculture 
or  forestry  Does  that  mean  the  council 
itself  would  turn  it  over  to  agriculture 

or  forestry? Mr.  McIntyre'.  No,  I do 

not  think  so.  If  you  take  out  the  words 
‘ of  management,’  I think  that  would  prob- 
ably convey  your  meaning  bcUcr.  Wc 
should  have  full  power  to  turn  the  land 
over  to  its  appropriate  use. 

3475.  To  hand  it  over  to  the  owner 

of  the  .soil? Yes,  not  to  manage  it  in 

the  sense  of  agricultural  management. 

3476.  And  in  the  case  of  forestry, 

would  you  hand  it  over  to  the  Forestry 
Commission? Yes. 

3477.  Have  you  looked  into  the  pro- 
posal which  has  been  made  by  the 
Forestry  C'ommission  for  what  arc  called 
parish  forests?  In  other  words,  forests 
vested  in  the  pari.sh  which  will  ultimately 
belong  to  the  parish  as  part  of  its  land? 

1 have  not  heard  of  that  previously. 

—•■Mr.  Hailey : of  course,  as  you  know,  we 
arc  being  pressed  by  the  Ministry  of 
Housing  and  Focal  Government  to  plant 
trees  as  far  as  we  can,  but  wc  have  not 
heard  about  this. 

3478.  Profe.s.wr  Stamp:  On  the  ques- 
tion of  management  you  suggest  it  would 
be  possible  for  one  rural  district  council 
to  decide  one  way  and  for  its  neighbour 
to  decide  another  way.  Where  a common 
extended  from  one  rural  district  into 
another,  it  might  possibly  be  the  policy 
-of  one  district  council  to  do  one  thing 
and  of  its  neighbour  to  do  something 
else.  If  that  happened,  would  you  not 
get  a very  patchwork  arrangement  o^er 

the  country? Would  it  not  be  a case 

of  deciding  each  case  on  its  merits 
again?  Wc  cannot  be  dogmatic.  What 
might  be  appropriate  in  one  case  might 
not  be  appropriate  in  another  case. 

3479.  Even  when  the  common  is  one 

conlinuous  tract  of  land? In  such  a 

case  as  that  T would  agree  with  you,  but 
I am  thinking  of  the  case  where  there 
are  separate  commons  within  a particular 
rural  district.  1 think  that  there  again  one 


would  have  to  judge  each  case  on  its 
merits.  There  are  probably  some  parts 
of  Ashdown  Forest,  for  example,  which 
could  be  used  for  agriculture,  and  others 
which  should  not. 

3480.  Should  not  a higher  authority 
give  the  lines  of  national  or  county 

policy? The  question  of  agriculture, 

lor  example,  would  come  within  the 
purview  of  the  Minister  of  Agriculture. 

3481.  Mrs.  Paton:  In  the  event  of  a 
disagreement  between  two  rural  district 
councils,  what  do  you  suggest  should 

happen? ^Though,  of  course,  we  do 

not  like  to  do  so,  we  might  have  to  call 
in  a Minister  to  decide.  I do  not  think 
it  is  the  sort  of  thing  which  is  likely 
to  happen. — Mr.  McIntyre : I should  not 
have  thought  so. 

3482.  Dr.  Hoskins:  Are  there  any 
inherent  objections  to  the  patchwork 

effect? Mr.  Bailey:  Well,  that  is 

England,  is  it  not? 

3483.  Profes'.sor  Stamp:  On  this  point, 
was  it  not  precisely  the  differences 
between  district  councils  which  led  to 
the  designation  of  the  councils  as  the 
planning  authorities  in  the  Town  and 

Country  Planning  Act,  1947? ^They 

had  been  joined  together  in  committees 
of  several  districts  as  joint  planning  com- 
mittees. At  least,  that  was  so  with  my 
own  particular  council,  and  I think  that 
sort  of  thing  was  usual  all  over  the 
country. 

3484.  I recollect  quite  clearly  looking 
at  the  plans  prepared  by  certain  local 
authorities,  only  to  find  that  they  had 
not  been  in  agreement  and  that,  for 
example,  roads  planned  by  one  authority 
came  to  a sudden  fullstop  where  they 

met  the  next  local  authority. ^That 

could  also  happen  now  with  county 
boroughs  and  counties.  It  is  not  a 
diflicLilty  really  confined  to  district 
councils. 

3485.  Do  not  think  I am  blaming 
anybody  for  what  happened  in  the  past ; 
1 am  just  trying  to  ensure  that  it  should 

not  happen  to  commons. The  fact 

that  two  Ministries  are  separate  does  not 
mean  that  they  have  a different  policy 
on  the  same  subject. 

3486.  Mr.  Evans:  Does  not  your 

scheme,  as  it  stands,  leave  the  w:hole  of 
the  responsibility  for  drawing  up  and 
even  approving  the  plan  for  the  use  of 
a common  in  the  hands  of  the  rural  dis- 
trict council? Yes. 
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3487.  Would  you  wish  for  a require- 
ment that  a plan  should  receive  the  prior 
approval  of  the  Minister — whichever 
Minister  it  happened  to  be,  whether  of 
Housing  and  Local  Government  or 

of  Agriculture? ^We  had  in  mind  to 

suggest  that  the  survey  should  be  done 
on  similar  lines  to  the  footpaths  survey 
under  the  National  Parks  and  Access  to 
the  Countryside  Aot,  1949.  I think  that  if 
it  followed  similar  lines  then  a clear  pic- 
ture, as  the-  Ministry  has  now,  would 
emerge  for  the  whole  country. 

3488.  Chairman:  Would  that  mean 

that  if  any  person  raised  objections  to  a 
scheme  which  was  proposed,  there  would 
have  to  be  a local  inquiry? ^Yes. 

3489.  And  would  the  Minister’s  deci- 
sion then  be  taken? ^Yes,  we  envis- 

age that. — Mr.  McIntyre:  Certainly. 

3490.  Sir  George  Pepler:  And  if  there 
is  any  change  in  use  would  it  appear  on 

the  development  plan? Mr.  Bailey: 

That  is  so. 

3491.  Chairman:  On  paragraph  10,  I 
had  only  one  question  and  I think  that 
has  now  been  answered.  We  are  clear 
now  that  the  difficulties  which  you  have 
in  relation  to  commons  without  owners 
are  due  primarily  to  the  difficulties  of 
negotiation  beforehand.  The  Commons 
Act,  1899,  itself  does  not  stop  you  from 
taking  action.  It  is  practical  application 

which  is  difficult  is  it  not? Yes,  it  is 

the  practical  application  of  the  powers. 

3492.  I have  no  further  questions  on 
your  memorandum. 

3493.  Mrs.  Paton:  In  a memorandum 

to  us  the  Basingstoke  R.D.C.  has 
suggested  that  control  and  management 
of  commons — at  least  in  rural  areas — 
would  appear  to  be  best  vested  in  county 
councils,  with  a national  contribution  to- 
wards the  cost. ^Then  they  are  very 

ill  advised,  madam. 

3494.  Professor  Stamp : How  many 
members  of  the  Rural  District  Councils 
Association  have  expressed  the  same 
view?  Have  you  a strong  minority? 


No  other  members  have  expressed 

that  view  in  the  replies  which  we  have 
received  direct  from  members  of  the 
A^ociation. 

3495.  The  Basingstoke  Rural  District 
Council  also  say  ‘ The  circumstances 
of  this  neighbourhood  offer  an  excellent 
example  of  the  need  for  serious  con- 
sideration of  this  matter,  for  whilst  the 
housing  of  London’s  ‘ overspill  ’ popula- 
tion on  highly  productive  land  is  being 
actively  considered,  there  lies  within  a 
very  few  miles  to  the  east  large  areas 
of  Common  Land,  which  appear  to  be 
suitable  for  housing  development  at  no 
greater  expense.  If  such  common  lands 
were  taken  over  for  this  purpose,  not 
only  would  local  rights  and  amenities  be 
affected  but  the  amenities  in  this 
Council’s  area  also.’  Is  that  meant  to 
suggest  that  the  common  land  should  be 

used  for  housing? No,  I should  have 

thought  that  they  are  opposing  it.  Hiey 
are  suggesting  that  the  London  County 
Council  might  go  there  to  build  on 
common  land,  and  the  Basingstoke 
Council  are  objecting. 

3496.  Mr.  Lubbock:  But  do  they 

really  come  down  on  either  side?  They 
say  that  the  circumstances  offer  an 
excellent  example  of  the  need  ‘ for 
serious  consideration  but  they  do  not 
tell  us  what  the  upshot  of  the  serious 
consideration  would  be. ^Yes. 

3497.  Chairman : T think  this  is  con- 
nected with  the  R.D.C.’s  previous  para- 
graph : ‘ If  proposals  of  this  kind  are 
being  considered,  it  is  essential  that  no 
steps  to  take  over  the  land  or  abrogate 
local  rights  should  be  taken  without  full 
local  inquiry  at  which  all  interested 
parties  should  have  the  opportunity  of 

presenting  their  case.’ Yes  : we  say 

the  same,  of  course. 

Chairman : May  I thank  you  very 
much  for  coming  to  see  us  and  for  the 
very  interesting  discussion  which  we  have 
had.  We  are  very  much  oibliged  to  you. 

Mr.  McIntyre:  May  we  thank  you 

for  hearing  us  so  graciously  this  morning. 


{The  witnesses  withdrew) 
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TAKEN  BEFORE  THE 

Royal  Commission  on  Common  Land 

at  26,  Sussex  Place,  London,  N.W.l 
Wednesday,  9th  January,  1957 


Present: 

Sm  Ivor  Jennings,  K.B.E.,  Q.C. 

Chairman 

Sir  George  Pepler,  C.B.,  P.P.T.P.I., 
F.R.I.C.S. 

Professor  Alun  Roberts,  Pli.D. 

Sir  Donald  Scott 

Professor  L.  Dudley  Stamp,  C.B.E., 
D.Sc.,  D.Lit. 

Mrs.  F.  B.  Paton,  J.P. 

Mr.  G.  L.  Wilde,  Secretary 

Mr.  W.  T.  Barker,  Assistant  Secretary 


Mr.  T.  G.  C.  Evans,  O.B.E.,  T.D..  J.P., 
F.L.A.S. 

Mr.  C.  M.  Floyd,  O.B.E.,  F.R.I.C.S., 
F.L.A.S. 

Dr.  W.  G.  Hoskins,  Ph.D. 

Mr.  Alan  Lubbock,  J.P.,  D.L. 


Memorandum  of  Evidence  submitted  by  the 
Hon.  J.  W.  Best,  O.B.E.,  J.P. 

The  Registration,  and  Determination  of  Common  Rights 

I will  make  no  comments  on  the  claims  of  the  public  far  and  wide  to  the  use  of 
commons  as  places  of  access  and  recreation.  These  claims  may  be  local  or 
national. 

I should  however  like  to  make  a few  comments  for  the  consideration  of  the 
Commission  on  the  claims  of  commoners  or  those  who  claim  to  be  commoners 
to  use  of  the  commons  other  than  of  free  access,  such  as  grazing,  turbary  etc. 

Except  in  the  New  Forest  (where  there  are  some  45,000  acres  available  for  the 
grazing  of  some  3,000  animals)  there  are  few  examples  that  1 know  of  where  the 
names  and  rights  of  the  commoners  are  known  and  registered.  In  most  other 
cases  there  are  vague  rights  and  still  more  vague  right  holders.  And  that  seems 
to  me  to  be  the  main  difficulty.  If  the  lord  of  the  manor  knew  for  certain  who 
the  commoners  were  he  could  be  in  the  position  to  approach  them  with  a view 
to  buying  out  their  rights  so  that  full  use  could  be  made  of  the  agricultural 
or  silvicultural  potentialities  of  the  land.  As  things  are  he  may  think  that  he  knows 
the  names  of  all  who  claim  common  rights  and  may  be  successful  in  buying  them 
out,  but  he  cannot  be  certain  that  he  has  bought  them  all  out  and  that  someone 
from  Australia  may  not  after  he  has  spent  money  in  developing  the  land  put  in 
a claim  as  a commoner.  The  important  thing  is  to  find  out  who  the  commoners 
are  in  all  cases.  To  do  this  I would  suggest  the  following  procedure  should  be 
adopted. 

County,  parish  and  district  councils  should  be  asked  to  report  all  areas 
over  which  common  rights  are  claimed.  To  make  sure  of  this  they  should 
advertise  in  local  papers  asking  all  interested  to  submit  by  a certain  date  their, 
claims  to  any  common  rights.  After  that  the  procedure  might  be  the  same 
■ as  that  used  for  the  registration  of  rights  of  way.  A committee  could  go  .to- 
each  district  after  inviting  all  interested  to  attend  and  to  give  evidence  of 
•their  or  any  other  person’s  claim  to  common  rights  within  the  district.  If 
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after  a fixed  period,  which  should  be  made  known  by  advertisement,  anyone 
makes  a claim,  then  it  should  be  of  no  avail.  The  committee  would  then  have 
a list  of  all  those  making  claims  on  each  common  in  each  district  in  the 
county.  The  lord  of  the  manor  would  then  be  in  the  position  to  buy  out  (if 
they  are  willing)  any  of  the  commoners  holding  rights  over  his  land  and 
would  have  no  fear  of  subsequent  claims.  There  are  commons  where  no-one 
has  exercised  his  rights  within  living  memory,  and  since  such  rights  can  be  of 
little  use  the  commoners  would  be  glad  of  a lump  sum  for  the  extinction  of 
their  rights.  There  are  other  commons  where  people  have  grazed  their  cattle 
although  they  have  no  right  to  do  so.  In  those  cases  the  committee  of  enquiry 
could  settle  the  claims  once  and  for  all. 

Finally  I would  suggest  that  where  ninety  per  cent  of  the  commoners  agree  to 
he  extinction  of  their  rights  and  ten  per  cent,  are  holding  out  and  preventing  full 
ise  being  made  of  the  land  then  compulsory  powers  of  acquisition  of  the  rights 
ihould  be  available.  Fair  compensation  should  of  course  be  paid  by  the  lord  of 
he  manor  at,  say,  district  valuers’  valuation  plus  fifty  per  cent. 


Examination  of  Witness 
Hon.  J.  W.  Best,  O.B.E.,  J.P. 
Called  and  Examined 


3498.  Chairman-.  First,  we  are  much 
indebted  to  you  Mr.  Best,  for  submitting 
your  note  to  us  on  the  registration  and 
determination  of  common  rights,  and  for 
coming  along  to  talk  to  us  'this  afternoon. 
Judging  from  the  general  tone  of  your 
memorandum  are  you  thinking  primarily 
in  terms  of  those  common  rights  which 
in  your  opinion  ought  to  be  extinguished, 
and  not  of  those  places  where  common 
rights  ought  to  be  maintained  and  made 

more  effiective? Mr.  Best:  Not 

necessarily  extinguished.  What  I am  try- 
ing to  do  is  to  get  them  registered.  At 
the  present  moment  on  many  commons — 
I can  quote  you  two  in  Dorset,  Bea- 
minster  Down  and  Lytchett — nobody 
knows  who  the  right  owners  are.  Com- 
pare that  with,  say,  the  New  Forest, 
where  all  the  commoners  are  registered, 
and,  as  you  probably  know,  each  com- 
moner has  an  entry  in  the  register  to  say 
how  many  and  what  kind  of  animals  he 
can  graze  and  so  on.  There  it  is,  all  in 
black  and  white.  There  is  no  question  of 
somebody  coming  along  and  saying,  ‘ My 
grandfather  had  a right  to  do  this,  that 
or  the  other  ’ in  the  New  Forest,  because 
it  can  be  checked  up  at  once ; this  con- 
trasts with  places  like  Beaminster  Down. 

3499.  From  a note  which  I have  from 
the  Beaminster  Rural  District  Council 
the  acreage  of  Beaminster  Down,  I be- 
Ueve,  is  130-843  acres? ^That  is  right. 


Some  people  used  to  graze  stock  on  Bea- 
minster Down  until  the  War  Agricultural 
Committee  requisitioned  and  enclosed  it 
during  the  war  to  grow  crops,  as  I be- 
lieve they  were  perfectly  entitled  to  do. 
Now  the  Agricultural  Committee  have 
had  to  give  it  up.  Before  the  war  there 
were  h^f  a dozen  people  who  grazed 
animals  on  Beaminster  Down  but  I do 
not  think  any  of  them  could  substantiate 
their  claims  from  any  records.  The  Down 
has  a special  Act  of  Parliament — one  of 
the  inclosure  Acts,  dated,  I think,  1804— 
and  in  that  Act,  which  inclosed  all  the 
country  round  about,  Beaminster  Down 
was  still  left  as  a common  ; the  Act  re- 
corded that  so  many  people  could  graze 
so  many  sheep.  But  the  so-called  com- 
moners who  had  been  grazing  before  the 
war  on  Beaminster  Down  had  never 
grazed  any  sheep.  They  always  grazed 
cattle.  The  whole  thing  is  utterly  vague, 
and  my  aim  is  to  get  the  rights  properly 
defined. 

Take  the  case,  too,  of  various  heaths 
in  Dorset  in  which  there  is  a certain 
amount  of  public  interest  at  the  moment : 
I do  not  think  I am  betraying  any  con- 
fidence in  saying  that  the  Forestry  Com- 
mission would  like  to  have  purchased  the 
land  for  planting,  but  they  were- stopped 
by  one  or  two  people  who  said  they  had 
common  rights — mainly  rights  of 

turbary.  Tdo  not  know  how  the  people 
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who  now  want  to  use  the  land  are  going 
to  solve  that  problem.  The  whole  trouble 
is  -that  if  the  Forestry  Commission  had 
purchased  the  land  to  put  it  to  some  use- 
ful purpose  and  had  extinguished  the 
known  rights  by  buying  them  out,  so  as 
to  be  able  to  plant  up  the  whole  area 
with  the  expenditure  of  much  public 
money,  somebody  might  have  come 
along  from  Australia  or  Canada  and 
said,  ‘ I am  a commoner.  What  com- 
pensation are  you  going  to  pay  me  for 
my  rights?  ’ 

My  contention  is  that  all  rights  should 
be  registered  and,  as  you  will  have  seen 
in  my  memorandum,  I suggest  that  it 
should  be  done  in  the  same  manner  as 
was  done  with  the  registration  of  rights 
of  way  in  the  country.  That  is  quite  a 
simple,  though  possibly  rather  lengthy, 
procedure,  but  it  has  answered  all  right. 

I suggest  that  there  should  first  be  an 
advertisement  saying  that  it  is  proposed 
to  hold  an  inquiry  into  claims  to  com- 
mon rights  in  each  parish.  It  would  be 
for  the  parish  council  to  advertise  the 
fact  that  these  inquiries  would  be  held 
at  each  parish  where  there  are  common 
rights,  and  that  people  who  claimed 
rights  should  come  forward  and  register 
their  claims.  It  might  then  proceed  as 
with  the  footpaths  survey,  which  was 
undertaken  in  each  rural  district  in  turn, 
a tribunal  coming  along  afterwards  to 
take  evidence  about  claims,  or  counter- 
claims that  had  been  made  to 
the  parish  councils ; a map  of 
rights  was  deposited  in  the  district 
council  offices,  and  finally  in  the 
County  Council’s  planning  committee’s 
oflice  so  that  anybody  who  wanted  to  see 
it  could  do  so.  If,  after  a time,  nobody 
had  laid  claim  to  a particular  footpath, 
or  public  right  of  way,  it  was  assumed 
that  there  was  no  right  of  way.  There- 
after it  would  be  of  no  avail  for  anyone 
to  come  along  and  say  they  had  a right 
of  way.  My  suggestion  is  that  very  much 
the  same  procedure  might  apply  to  com- 
mons. It  would  be  rather  different,  of 
course.  There  are  not  so  many  commons 
as  there  are  rights  of  way,  and  I do  not 
suppose  there  are  so  many  people  who 
are  interested  in  the  common  rights  in 
any  one  case : there  may  be,  of  course,  a 
great  many  right  holders  but  so  few 
people  who  have  common  rights  seem  to 
exercise  them. 

Ill  one  village  in  East  Dorset  there  is 
a common  of  six  acres,  known  as  Poor 
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Common  and  four  people  once  claimed 
rights  of  turbary  there.  One  was  the 
local  public  house,  and  the  brewers  who 
owned  it  were  quite  willing  to  give  up 
their  common  rights — which  they  never 
exercised — on  payment  of  legal  ex- 
penses ; two  of  the  other  right  owners 
took  the  same  altitude,  but  the  fourth 
held  out.  He  had  never  exercised  his 
rights  of  turbary  and  apparently  never 
had  the  slightest  iiUenition  of  doing  so, 
but  he  held  out,  and  the  owner  of  the 
property,  who  wanted  to  use  part  of  it 
as  a building  plot,  and  part  for  tree 
planting  could  not  do  so,  and  the  land 
was  sterilised.  That  is  still  the  position. 

3500.  But  would  not  that  have  been  so 
even  if  he  had  been  able  to  buy  out  the 
fourth  man?  Can  you  convert  common 
into  private  land  merely  by  buying  out 

the  rights  of  commoners? il  should 

have  thought  so. 

3501.  But  arc  not  the  members  of  the 

public  interested  too? In  the  case  of 

Beaminster  Down  so  far  as  I remember, 
common  rights  were  strictly  'speaking 
confined  to  people  who  were  copyholders 
under  the  lord  of  the  manor,  but  there 
are  now  for  that  particular  common  only 
four  people  who  claim  them.  The  Lord 
of  the  manor  used  to  be  a private  person, 
but  the  land  is  now  the  property  of  the 
Beaminster  Rural  District  Council.  The 
four  claimants  do  not  now  exercise  their 
rights,  wlnich  are  confined  to  grazing 
sheep. 

3502.  But  in  order  to  fence  the  land 
off,  would  not  the  owner  have  to  get 
the  Minister  of  Agriculture’s  permission? 

That  I do  not  know.  In  one  case  the 

Clerk  of  the  District  Council  told  me 
that  he  thought  it  would  need  another 
Act  of  Parliament  to  inclose  a common 
properly  once  the  Agricultural  Commit- 
tee had  derequisition^  at. 

3503.  Although  registration  alone  might 
enable  the  landlord  to  find  out  who 
the  commoners  were,  would  he  not  still 
have  other  proceedings  to  take  when  he 
had  found  out  who  the  persons  were 

who  owned  rights? ^Yes,  but  he 

would  first  have  to  trace  them  to  buy 
out  their  rights,  if  he  wanted  to  make 
full  use  of  the  land.  As  regards  another 
place  in  mid-Dorset,  I was  told  by  the 
owner  that  there  was  only  one  person 
who  actually  claimed  any  rights,  and 
that  wa.s  the  -parson  ; and  he  said  he 
th'ou-ght  that  a £5  note  would  put  the 
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whole  thing  right.  But  the  whole  problem 
is,  that  even  supposing  he  did  buy  out 
the  parson,  or  whoever  owned  the  com- 
mon rights,  and  used  the  land,  there  is 
still  ‘ the  man  from  Australia 

3504.  Were  you  then  thinking 

primarily  in  this  memorandum  of  those 
cases  where  commons  were  not,  in  fact, 
being  used  for  the  purpose  of  exercising 
common  rights? Yes. 

3505.  You  surest  that  the  county, 
parish  and  district  councils  should  be 
asked  to  report  all  areas  over  which 
common  rights  are  claimed  and  that  it 
should  be  done  in  the  same  manner  as 

the  registration  of  rights  of  way. 

Yes. 

3506.  Was  not  that  done  by  the  County 

Council? Yes,  by  its  Town  and 

Country  Planning  Committee. 

3507.  After  consulting  the  district 

council? ^Yes. 

3508.  And  would  you  agree  that  was 

the  right  way  of  doing  it? 1 am  sure 

of  it. 

3509.  It  has  been  suggested  to  us  that 
the  County  Council  is  rather  a remote 
body  and  that  this  is  really  a matter 
which  concerns  only  the  district  council. 

^The  registration  of  claims  to  rights 

of  way  began  after  all  at  the  parish 
council  level.  I should  not  say  that  the 
County  Council  was  as  remote  as  all 
that.  I think  everybody  had  a fair  chance 
—I  have  not  heard  any  complaints,  not 
in  my  own  district  at  any  rate,  about 
people  not  having  had  the  opportunity  to 
register  claims  under  the  rights  of  way 
procedure. 

3510.  Is  not  one  advantage,  of  course, 

that  there  are  only  62  County  Councils 
and  so  only  62  bodies  actually  to  adopt 
the  procedure? Yes. 

3511.  The  procedure  under  the 

National  Parks  and  Access  to  the 
Countryside  Act,  1949  required  the 
County  Council  to  survey  all  the  lands 
and  to  prepare  a map  showinig  the  foot- 
paths on  a relevant  date.  The  draft  map, 
as  it  is  called,  has  to  be  published ; but 
before  carrying  out  the  survey,  informa- 
tion must  be  obtained  from  the  district 
councils,  and  parish  councils,  and  even 
parish  meetings. Yes. 

3512.  Professor  Stamp:  You  say  that 
‘a  committee  could  go  to  each  district 
after  inviting  all  interested  to  attend.’ 
What  have  you  in  mind  by  ‘ a oom- 
mittee’?  Would  it  be  a committee  set 


up  by  the  County  Council?; Yes.  I 

was  thinking  really  of  the  tribunal  that 
came  round  to  inveatigate  the  rights  of 
way  in  my  own  county.  The  procedure 
began  with  the  Couaty  Council  icfer- 
rdng  the  enquiry  to  the  parish  councils 
and  parish  meetings,  and  to  the  rural 
district  councils ; .at  the  rural  di.strict 
council  offices  a tribunal,  appointed  by 
the  County  Comidrs  Town  and  Country 
Planning  Coonmittee,  came  to  hear  any 
objections,  either  in  favour  of  regi.stering 
some  rights  of  way  or  again.st  it.  I myself 
actually  gave  evidence  .successfully 
against  a particular  righl  of  way  (hal  had 
been  claimed. 

3513.  Chairmim:  Was  this  not 

peculiar  to  your  own  couiiity,  because 
there  is  no  statutory  provision  for  such 
a tnihunal? do  not  know. 

3514.  Mr.  Lubbock:  Wa,s  it  simply  a 

County  Council  sub-committee? 

That  is  right, 

3515.  Chairman:  There  is  also  a right 
of  appeal  from  the  decision  of  ihe 
Counoil  Counoil  to  Quarter  Se.ssions. 

Have  any  appeals  been  taken? 1 

never  heard  of  any  in  ray  county. 

3516.  Would  go.mg  to  Quarter  Sessions 
involve  a certain  amount  of  expense? 

^Yes.  I suppose  the  whole  procedure 

would  involve  that. 

3517.  I mean  to  the  la.ndowner  rather 

than  to  the  County  Council.  The 
County  Council  obviou.sly  would  have 
some  expense — but  would  not  an  ap|ieal 
against  the  decision  of  the  County 
Counoil  be  fairly  expensive? ^Yos. 

3518.  Professor  Stamp:  Why  do  you 
put  such  emphasis  on  the  lord  of  the 
manor?  You  say  ‘ the  lord  of  the  manor 
would  then  be  in  a position  to  buy  out 
(if  they  are  willing)  any  of  the  com- 
moners holdiiiig  rights  over  his  land  . , 
Do  you  think  that  there  are  suiricieiit 
lords  of  the  manor  who  are  active  in 

that  way? ^I  think  so.  After  all, 

nobody  likes  to  see  land  completely 
sterilised,  which  is  what  is  happening 
mow ; it  is  because  the  lords  of  the 
manor  have  not  the  fainte.st  idea  who 
the  commoners  are.  If  they  develop  their 
land  at  any  time,  somebody  nia.y  come 
along  and  say,  ‘ I ;aim  a commoner. 
Please  pay  me  so  much  comipen.sation.' 

3519.  But  we  have  had  a great  deal 
of  evidence  that  the  lord  of  the  manor 
is,  in  some  cases,  not  even  known,  or 
is  very  difficult  to  trace.  Should  the  local 
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aUithoriily  lake  over  the  powcr.s  of  the 
lord  of  the  manor?— lu  the  case  of 
Bcaminster  Down,  certainly.  After  all, 
Beaminster  Down  ft  mow  the  property 
of  the  Bcaminster  Rural  District 
Council — and,  to  take  the  case  of 
mineral  rights,  .for  instance,  if  gold  was 
'discovered  there,  it  woii'ld  belong  to 
Beaminster  Rural  District  Council  and 
not  to  the  commoners. 

3.‘i2().  Mr.  Liihhock:  How  did  they 

acquire  it?-* -They  bought  it  shortly 

before  the  war. 

3521.  Chairman'.  I understand  from 
a note  by  the  Council  that  in  1938 
Beam.in.S'tQr  Down  was  bought  by  ithe 
Rural  District  Council  for  the  .sum  of 
£250,  for  the  purpose  of  the  protection 
of  the  .source  of  their  water  undertaking. 

1 do  not  think  that  reason  applies 

now. 

3522.  And  do  tlioy  now  want  to  sell 

Beaminster  Down? -I  think  they 

would  like  to  let  it.  ft  was  cultivated 
by  the  War  Agricultural  Gommittee,  or 
the  County  AgricuHural  Executive  Comi- 
miltce  a.s  it  is  now  called,  and  they  have 
put  it  into  quite  a decent  state  of 
cultivation  ; the  local  people  feel  thait  it 
would  be  an  awful  pity  to  lot  it  go  back 
to  its  original  .state — and  unless  some- 
thing can  be  done  and  done  fairly  soon, 
that  is  what  is  going  lo  happen. 

3523.  Sir  George  Pepler:  Do  'they 
want  to  dispo.se  of  it  because  they  do 
not  want  the  responsibiility  of  managing 
it?—- — ^Tlial  is  right.  What  they  would 
like  to  do  is  to  let  the  land  to  the  farmer.s 
all  round  the  common,  who  could  make 
use  of  it. 

3.524.  Chairman'.  The  land,  so  I 
understand,  was  reclaimed  from  scrub, 
bush  and  bracken,  and  a series  of  arable 
crops  were  produced.  I.atterly,  'the  land 
has  been  soW'ii  to  grass.  Do  the  council 

now  wanit  to  let  lit  a.s  grass? Yes,  to 

the  neighbouring  farmers. 

3525.  The  lenant,  I bdieve,  was  in- 
formed that  the  land  would  have  to 
be  dercquisitiiOincd  not  later  than  the  10th 
December,  1956.  Has  it  been  dere- 
quisitioned?-— I have  not  heard.  R 
used  to  'be  a main  abode  of  gypsies ; 
hut  'they  very  foolishly  lit  a fire  there 
during  the  war,  and  the  Hun  dropped 
a bomb  near  them.  They  cleared  out 
and  have  not  been  'there  'again  until 
quite  recently. 


3526.  I see  from  the  Rural  District 

Council's  memorandum  that  in  Novem- 
ber, 1951,  counsel’s  opinion  was  taken 
as  to  the  procedure  which  the  Council 
should  adopt  to  extinguish  any  common 
rights  which  might  exist  and  to  gain 
unrestricted  control  of  the  land,  so  that 
it  might  be  inclosed,  it  necessary,  and 
cultivated  under  an  agricultural  tenancy, 
ft  goes  on  to  say— ‘There  is  no  doubt 
that  the  land  will  go  out  of  cultivation 
again  unless  legislation  enables  its  lawful 
inclosure  and  cultivation,  but  the  cost 
of  an  appeal  to  Parliament  to  over-ride 
the  provisions  of  the  Act  of  1804  would 
be  prohibitive  and  would  not  be  an 
economic  proposition  ’. 1 agree. 

3527.  Sir  George  Pepler  -.  In  regard  to 
the  lord  of  (he  manor  buying  out  any 
commoners  holding  rights  over  his  land, 
you  say  ‘ if  they  are  willing  If  the  people 
were  imt  willing  to  sell,  would  you  con- 
sider it  a good  thing  to  be  able  to  use 

oomipulsion? Chink  it  would  be  a 

most  dangerous  thing ; and  that  poUti- 
cally  there  would  be  frightful  repercus- 
sions. T do  not  know  whether  any 
Government  would  dare  do  it,  but  if 
they  would  then  I think  it  would  be 
excellent. 

3528.  Chairman:  You  say  that  90  per 
cent,  of  the  com'moners  should  be  able 
to  agree  to  the  extinguishment  of  all 
comm'on  rights,  but  that  on  the  other 
hand,  the  lord  of  the  manor  should  pay 
the  district  valuer’s  valuation  plus  50  per 
cent.  Is  that  not  rather  a high  price? 
do  not  think  so. 

3529.  Professor  Stump:  Are  distriot 
valuers  comipetent  to  value  commoners 

rights? My  experience  of  district 

valuers  is  that  they  seem  to  be  able  to 
value  almost  anything.  I suppose  they 
could  value  them.  If  the  owner,  for 
example,  had  not  exercised  his  rights  of 
turbary  for,  say,  twenty  or  thirty  years, 
T do  not  believe  that  there  would  be 
very  much  value  attadhing  to  them. 

3530.  Have  you  any  evidence  of  com- 
m'Oners  having  to  pay  a small  rental  per 
annum  for  their  com,mon  rights  so  that, 
instead  of  being  compensated,  they 
would  be  glad  to  pay  a lump  sum  to  be 

free  of  them? ^Except  for  the  New 

Forest,  where,  of  course,  all  the  com- 
moners pay  for  their  cattle  being  licensed 
to  graze  in  the  forest,  I know  of  no 
cases  where  the  commoners  pay  to  exer- 
cise their  rights. 
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3531.  Mr.  Lubbock:  When  the  Regis- 
ter of  common  rights  was  compiled, 
should  it  be  laid  down  that  in  establish- 
ing common  rights  those  rights  should 
have  been  exercised  within  a certain 

period? ^No,  I do  not  think  one 

ought  to  lay  that  down  generally.  I think, 
it  should  be  left  to  the  Committee  of  the 
County  Council — the  tribunal,  or  what- 
ever it  is  called — to  settle  that  sort  of 
thing. 

3532.  Mr.  Evans:  You  said  that  if 
someone  had  not  exercised  his  rights  for 
some  time,  they  would  not  be  worth 
very  much.  Would  that  necessarily  be 
true?  Would  rights  lose  their  value,  just 
because  they  had  not  been  exercised? 
Have  they  not  always  a potential  value? 

^The  man  with  common  rights  has 

a nuisance  value,  of  course,  as  in  the 
case  of  the  common  I mentioned  in  East 
Dorset,  where  one  man  with  rights  of 
turbary  he  has  never  exercised,  is  simply 
holding  out  against  the  lord  of  the 
manor,  who  wants  to  build  on  the  land. 

3533.  Mr.  Lubbock:  But  if  circum- 
stances altered  the  relative  values  of  fuels 
very  much,  the  turf  which  he  can  cut 
because  his  right  of  turbary,  mighit,  at 
some  time  in  the  future,  become  ex- 
tremely valuable:  would  he  not  then  be 

anxious  to  exercise  his  right? 1 think 

that  cutting  turf  is  rather  too  much  like 
hard  work  for  most  people  nowadays. 

3534.  Dr.  Hoskins:  We  have  received 

a good  deal  of  evidence  about  the  neces- 
sity of  registering  claims.  Two  questions 
arise.  How  long  would  you  give  claim- 
ants to  stake  a claim? do  not  know. 

I should  put  it  at  the  same  period  as 
under  the  rights  of  way  procedure  which 
I think  was  three  years. 

3535.  Do  you  think  that  a period  of 

three  years  would  be  sufficient  to  cover 
the  man  from  Australia,  or  from 
Canada,  who  might  wish  to  make  a 
claim? should  think  so. 

3536.  Secondly,  in  the  event  of  dis- 
pute would  you  allow  a right  of  appeal 

to  some  body? Yes.  Eventually  to 

Quarter  Sessions. 

3537.  It  was  put  to  us  recently  that 
appeal  to  Quarter  Sessions  is  an  ex- 
pensive business.  Is  there  a cheaper  way, 
in  your  opinion,  of  dealing  with  appeals? 

There  may  be  a cheaiper  way,  but  I 

do  not  think  there  is  a sounder.  There 
cannot  be  any  criticism  if  in  fact  a dis- 
pute goes  to  a Quarter  Sessions.  Other- 


wise disputes  might  have  to  go  before 
another  committee  of  the  County 
Council.  The  trouble  with  that  is  that 
people  might  say,  ‘Well,  after  all,  the 
County  Council  is  interested  in  tliis  ’. 

3538.  It  was  put  to  us  that  a cheaper 

method  was  a public  inquiry  as  is  held 
in  other  cases.  Might  that  not  be  the  best 
way  of  dealing  with  appeals  about  com- 
mon rights? ^You  mean  a imblic  in- 

quiry like  those  held  concerning  Tree 
Preservation  Orders  under  the  Town  and 
Country  Planning  Act,  1947.  ,1  personally 
would  feel  safer  with  Quarter  Se.ssions 
even  if  it  is  more  expensive. 

3539.  And  although  it  apparently  in- 
volves employing  counsel  and  high  legal 

fees? think  it  would  be  worth  the 

cost  in  order  to  got  into  production  the 
common  land  which  is  being  completely 
wasted  at  the  moment. 

3540.  Even  though  one  would  be  deal- 
ing in  many  cases  with  financially  rather 
small  rights  do  you  still  think  one  ought 
to  envisage  a fairly  expensive  method  of 
appeal?— -d  cannot  sec  that  the  man  X 
mentioned  who  has  the  right  of  tunbary 
is  going  to  go  to  Quarter  Sessions. 

3541.  Is  that  not  a possible  objection? 
Might  not  a man  who  had  a legitimate 
right  feel  debarred  for  reasons  of  expense 
from  staking  a claim?  In  general, 
would  you  agree  that  the  cheaper  the 
procedure  for  appeal  in  case  of  dispute 

the  better? Quite.  But,  of  course, 

even  if  the  appeal  were  to  a tribunal 
like  the  inquiry  under  the  Town  and 
Country  Planning  Act,  1947,  into  Tree 
Preservation  Orders,  my  experience  is 
that  very  often  the  appellants  engage  a 
solicitor  to  puit  their  case  for  them,  which 
means  expense,  of  course. 

3542.  Chairman:  Would  you  have  any 
objection  to  the  appeal  being  to  Petty 

Sessions? ^I  think  Petty  Sessions 

niigfat  be  biassed.  After  all,  Petty  Ses- 
sions are  the  local  magistrates.  I sup- 
pose that  magistrates  from  different  parts 
of  the  county  might  go  to  the  place  in 
question  to  hold  the  inquiry. 

3543.  Do  you  'thirik,  then,  that  it  is 

really  a choice  between  Quarter  Sessions 
and  the  Minister  acting  through  a local 
inquiry? ^Yes. 

3544.  Professor  Stamp : In  many  cases 
the  functions  of  the  lord  of  the  manor 
have  been  taken  over  by  the  local  coun- 
cil. Would  it  not  be  better,  :in  your 
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opinion,  if  that  were  done  throughout 

the  country? 1 am  not  sure  aibout 

that.  ] would  not  like  to  give  an  opinion. 

Of  course  the  lord  of  the  .manor  would 
have  to  receive  compensation  which  in 
some  cases  might  he  rather  heavy.  Sup- 
pose it  was  land  suitiable  for  building  as 
it  is  in  the  case  ,I  have  talked  about  in 
East  Dorset;  planning  permission  would 

(The  witness 


have  .been  given  if  there  had  not  been 
the  difficulty  with  the  man  who  claimed 
the  right  of  turbary.  I think  the  compen- 
sation in  a case  like  that  might  be  rather 
heavy. 

Chairman : Thank  you  very  much,  Mr. 
Best,  tor  coming  to  discuss  this  very  diffi- 
cult problem  with  us. 

withdrew,) 


Memorandum  of  Evidence  submitted  by  Mr.  W.  J.  Heyvrood 

The  evidence  which  I wish  to  submit  for  your  consideration  is  concerned  solely 
with  the  Rural  type  of  Common  which  forms  a large  part  of  the  sheep  runs  and 
hill  crazing  areas  of  the  Lake  District  and  Snowdonia.  These  areas  which  are  of 
great  beauty  now  occupy  a large  part  of  the  land  inside  their  respective  National 
Park  boundaries  and  are  used  increasingly  for  recreation  by  visitors  from  other 
parts  of  the  country.  These  visitors  are  primarily  concerned  with  pleasure  and 
with  the  physical  and  spiritual  enjoyment  which  comes  from  the  unhampered 
access  and  freedom  to  wander  over  this  exceptionally  beautiful,  and  in  many  parts 
wild  and  lonely,  country. 

t am  convinced  of  the  great  value  of  this  sort  of  enjoyment  and  would  there- 
fore oppose  any  serious  restriction  of  it  and  on  this  question  I therefore  support 
almost  entirely  the  evidence  which  has  been  submitted  to  you  by  the  Ramblers 
Association  and  kindred  societies. 

I do  not  therefore  offer  any  evidence  of  a general  nature  on  matters  which  have 
been  covered  thoroughly  by  the  Amenity  Societies  not  on  the  factual  and  legal 
aspects  on  which  you  will  have  so  much  exact  and  expert  information. 

It  is  my  concern  to  draw  your  attention  to  a 
on  my  experience  in  farming  and  managing  a group  of  hill 
District  which  may  require  change.s  to  be  made  in  the  law  relating  to  common 
land  It  is  my  submission  that  lack  of  consideration  for  thep  points  might  make 
impracticable  some  of  the  more  general  proposals  for  the  improvement  of  these 
Rural  Commons. 

The  beauty  of  these  commons  cannot  be  maintained  unless  the  agricuimrnl  t^e 
is  also  maintained  or  improved  and  on  this  matter  the  interests  of  the  put’b':  w 
onioVtlm  co^  and  the  farmer  who  has  common  rights  are  identical.  The 
fnroUd\“SsTaV  and  its  access  roads  by  p“Wie  has  m ^ 
placed  on  the  holder  of  common  rights  burdens,  unposed  by  out  of  oate  legjsla 
{ion  from  which  he  should  be  relieved.  Furthermore  the  only  way  of  retaining 

an  intelligent  community  of  hill  farmers  as  the  ,?fost'mLrTaTs“of'"  to 

is  by  giving  to  them  the  amenities  which  are  enjoyed  in  most  , 

ooimtrv  and  also  by  making  the  management  of  their  farms  easier.  Th^  is 
(*<;qential  because  the  only  way  of  improving  and  maintaining  the  improvement 
of  the  co“s  is  L torease  the  quantity  and  types  of  stock  grazing  on  them^ 
U would  toS^o  bo  desirable  to  change  the  law  it  necessary  to  achieve  the 

following  . the  highway  ™thority 

over  and  maintain  one  access  road  to  each  isolated  farm. 

AH  these  roads  should  be  taken  over  without  imposing  on  the  present 
owners  any  obligation  to  bring  them  up  to  an  arbitrary  standard. 
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(2)  Electricity  services  should  be  provided  to  each  farm  without  any 
capital  contribution  and  without  any  minimum  guarantee  of  revenue  from  the 
consumer.  Furthermore  because  of  the  delays  which  have  been  caused  through 
the  Electricity  Boards  not  complying  with  the  proper  demands  of  the  National 
Parks  Commission  for  underground  cables  in  these  areas  of  great  beauty  it 
should  be  clearly  laid  down  that  all  such  service  cables  shall  be  laid  under- 
ground without  exception. 

(3)  Telephone  services  should  be  provided  for  each  isolated  farm  or  group 
of  farms  without  any  capital  contribution  from  the  subscriber  and  these  lines 
should  be  wholly  maintained  by  the  G.P.O. 

(4)  The  facilities  for  school  transport  should  be  increased  immediately  and 
the  present  rules  governing  the  distance  from  the  schools  for  which  transport 
is  provided  should  not  apply  for  such  areas  where  small  children  have  to  travel 
on  lonely  and  difficult  roads.  The  quality,  equipment  and  accommodation  of 
local  schools — especially  primary  and  secondary  modern  schools — must  be 
substantially  improved  and  this  improvement  made  without  delay. 

The  general  purpose  of  recommendations  1 to  4 is  to  improve  the  standard  of 
amenities  for  those  people  living  in  the  more  remote  hill  farming  districts 
so  that  they  are  at  least  equal  to  those  enjoyed  by  people  living  on  the 
fringe  of  the  district.  In  addition  they  would  reduce  the  sense  of  isolation, 
make  it  easier  in  case  of  emergency  to  get  in  touch  with  the  doctor  or 
veterinary  surgeon  and  ensure  that  in  bad  winter  weather  these  farms  shall 
not  be  completely  cut  off  by  lack  of  public  services. 

It  is  realised  that  it  may  be  necessary  for  all  of  these  services  to  be  linanccd 
nationally  by  additional  grants  to  the  various  authorities  concerned  so  that 
the  comparatively  high  cost  should  not  be  borne  by  local  authorities  who 
are  administering  sparsely  populated  areas  having  only  a low  revenue  from 
rates.  It  must  also  be  realised  that  the  provision  of  the.se  services  must  he 
treated  as  an  urgent  matter  and  they  must  be  provided  within  a definite 
period. 

(5)  The  fencing  of  common  land,  either  in  sections  or  as  a whole  common, 
with  either  temporary  or  permanent  fencing  should  be  permitted  and 
encouraged.  The  common  land  inside  these  fences  should  not  be  in  any  sense 
inclosed  and  should  be  available  for  public  access  under  Section  193  of  Ihe 
Law  of  Property  Act. 

This  fencing  would  restrict  the  points  of  access  to  the  common  land  to 
stiles  which  would  be  provided  at  agreed  points.  Access  is  already  restricted 
to  the  agreed  paths  through  the  in-bye  land  of  the  farms  which  surround 
the  commons  and  the  additional  restrictions  on  the  common  land  would  not 
hamper  access  to  the  fenced  areas  within  which  the  existing  ‘ rambling  access  ’ 
would  remain  unaltered.  There  would  only  be  exceptional  cases  where  fencing 
would  be  desirable  or  practicable  above  1,500  or  2,000  feet  and  this  would 
leave  all  the  most  used  peaks  and  walking  routes  on  the  upper  reaches  of  the 
fells  without  restriction  as  at  present. 

The  Ministry  of  Agriculture  and  the  National  Parks  Commission  acting 
jointly  should  have  power  to  refuse  permission  for  any  fencing  at  points  of 
great  public  resort  and  beauty. 

(6)  Access  to  certain  fenced-in  areas  of  the  common  should  be  restricted 
or  prohibited  at  particular  times  of  the  year.  The  periods  of  this  restriction 
or  prohibition  would  generally  coincide  with  the  minimum  use  by  the  public 
and  could  be  confined  to  the  period  each  year  from  February  to  the  middle 
of  June  except  for  one  week  at  Easter  and  one  week  at  Whitsuntide  when 
the  restriction  would  be  completely  removed.  This  would  enable  bulls  to  be 
run  with  herds  of  breeding  fell  cattle,  such  as  Galloways,  which  cannot 
possibly  be  accommodated  or  managed  on  the  in-bye  farm  land. 
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On  hill  farms  which  have  large  rough  pastures  (intakes),  walled  or  fenced 
in,  there  would  be  no  need  for  any  additional  restrictions  of  access  though 
it  might  be  necessary  to  fence  off  any  established  right  of  way  through  such 
land. 


For  hill  farms  which  have  no  large  rough  pastures  the  area  of  restricted 
access  need  not  be  more  than  100  acres  and  this  area  should  be  near  to  the 
in-bye  land.  It  should  in  every  case  be  below  the  1,200  feet  contour  and  away 
from  much  used  paths  and  places  of  public  resort. 

The  Ministry  of  Agriculture  and  National  Parks  Commission  jointly  should 
have  power  to  refuse  permission  for  any  restriction  or  prohibition  in  any 
particular  area. 

It  might  be  desirable  for  the  fencing  of  these  areas  to  be  of  a special 
pattern  and  so  avoid  the  necessity  of  notice  boards  except  at  access  stiles. 

(7)  The  Ministry  of  Agriculture  should  be  required  to  resuriie  and  extend 
its  contracting  services  essential  for  work  on  fencing,  planting  of  shelter 
belts  and  drainage  on  the  open  commons  which  requires  heavy  and  expensive 
plant.  Tt  is  suggested  that  these  services  should  be  provided  by  the  Ministry 
of  Agriculture  instead  of  direct  cash  subsidies. 

(8)  Cattle  grids  should  be  installed  at  all  points  where  public  roads  enter 
or  leave  the  boundaries  of  each  common.  These  would  replace  the  existing 
gates  which  it  is  impossible  to  maintain  under  present  day  conditions  of 
traffic. 


The  general  purpose  of  recommendations  5 to  8 is  to  make  it  possible  for 
the  farmers  holding  common  rights  to  increase  the  number  of  stock  without 
making  the  labour  of  managing  such  stock  impracticable.  They  would  simplify 
management  but  more  importantly  they  would  enable  herds  of  hardy  fell 
cattle  to  be  established  and  maintained  in  addition  to  the  flocks  of  sheep. 
They  would  enable  the  owners  of  herds  and  flocks  on  the  commons  to  plan 
definite  breeding  policies  for  they  would  be  able  to  control  their  stocks  within 
the  fenced  areas. 


(9)  Most  of  the  commons  in  the  Lake  District  are  apportioned  between  the 
farms  in  areas  (heafs)  which  ' have  well  defined  but  unfenced  boundaries. 
There  could  in  such  cases  be  no  objection  to  any  commoner  taking  inde- 
pendent  action  although  it  would  he  obvious  that  costs  would  be  reduced  it  a 
group  of  commoners  agreed  to  co-operate. 


(10)  One  of  the  principal  diificulties  in  the  improvement  of  common  land  is 
that  any  improvement  is  wholly  dependent  on  the  increased  cattle  and  sheep 
population  of  the  commons.  The  sheep  population  cannot  be  increased  sub- 
stantially unless  cattle  are  also  introduced  in  substantial  numbers.  The  coital 
outlay  which  it  is  necessary,  for  the  farmers  holding  common  rights,  is  there- 
fore considerable  and  as  there  are  many  small  independent  farmers  the 
progress  would  be  slow.  The  improvement  of  common  land  could  not  be 
hastened  by  any  large  scale  application  of  fertilizers  or  bracken  eradicauon 
schemes  unless  adequate  stock  were  available  to  graze  the  improved  land. 
It  is  therefore  essential  that  the  prices,  subsidies  and  o her  services  ^ 
guaranteed  tor  a long  period  to  permit  a consistent  policy  to  be  pursued  and 
that  such  guarantees  should  be  removed  altogether  from  any  form  of  Annual 
Price  Review. 


(11)  The  Lords  of  the  Manors  should  be  allowed  to  retain  their  titles  but 
any  other  rights  should  be  removed  from  them  and  vested  in  the  Ministry  of 
. Agriculture.  The  Lords  of  the  Manors  should  have  no  control  of,  nor  be 
consulted  in,  any  scheme  for  the  improvement  of  common  lands  except  where 
they  have  a direct  interest  as  a holder  of  common  rights. 
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Examination  of  Witness 

Mr.  W.  J.  Heywood, 
Called  and  Examined 


3545.  Chairman:  We  are  very  grate- 
ful to  you  Mr.  Heywood  for  submitting 
your  meinoraiKium  to  us  and  for  coming 
such  a long  way  to  give  evidence.  Would 
you  like  to  make  a general  statement 

about  your  memorandum  first? Mr. 

Heywood : Yes,  thank  you.  It  was  a very 
brief  memorandum  and  perhaps  it  did 
not  say  as  much  as  I would  like  to.  In 
general,  from  the  early  part  of  it,  it  is 
clear  I come  down  heavily  on  the  side 
of  agriculture.  If  the  types  of  commons 
I refer  to  can  be  improved  I think  they 
are  agriculturally  of  the  greatest  poten- 
tial value  to  the  nation.  I am  sensible 
of  the  needs  of  forestry,  but  1 think  that 
if  agriculture  were  treated  in  the  same 
way  as  afforestation,  the  benefit  to  the 
country  in  the  shape  .of  beef,  mutton, 
wool,  leather  and  so  on,  would  be 
immeasurably  greater.  At  the  moment 
the  contribution  of  agriculture  is  great ; 
that  is  borne  out  by  a recent  book  ' The 
Agricultural  Significance  of  the  Hills  * by 
the  Department  of  Agricultural  Econo- 
mics of  Wye  College.  Its  conclusions  are 
strongly  in  favour  of  the  hill  farms, 
stating  that  those  farms  are  not  quite 
getting  the  support  they  should  have  in 
comparison  with  the  lowland  farms.  In 
the  conclusion  of  this  long  report,  which, 
in  my  view,  has  been  very  carefully 
thought  out,  it  says : 

‘ The  major  contribution  of  hill  sheep 
and  wool  to  national  home  supplies  is 
strongly  brought  out  .by  the  study.  The 
■breeding  flock  in  the  hills  and  uplands 
of  about  4i  million  head  provide  each 
year,  in  addition  to  their  own  replace- 
ments, a flow  of  some  2+  to  3 million 
sheep  to  the  lowlands.  These  make  up 
between  one-third  and  one-half  of  the 
total  number  of  sheep  slaughtered  each 
year  in  this  country  though  their  value 
is  only  about  25  .per  cent,  of  the  total 
because  of  the  small  size  of  hill  sheep 
and  the  large  prooortion  of  store 
animals  in  the  contribution.’ 

Store  animals,  of  course,  are  slaughtered 
in  the  lowlands. 

‘ Again,  the  hills  and  uplands  are 
responsible  for  about  one-third  of  the 
annual  value  of  .the  home  produced 
wool  clip  of  this  country. 


‘ The  magnitude  ‘Of  this  contribution 
comes  clearly  into  .focus  in  the  discus- 
sion of  the  theoretical  effects  of  a ces- 
sation of  hill  and  upland  .sheep  farm- 
ing; admittedly  a hypothetical  con- 
cept, but  used  to  emphasise  the  signi- 
ficance of  the  contribution  in  sheep 
and  the  difficulty  of  replacing  it.  Ces- 
sation would  force  the  total  sheep 
population  of  the  country  down  from 
its  present  level  of  20  million  to  be- 
tween 10  and  11  million  head  . . . 

This  study  has  therefore  conlirmcd 
the  importance  of  the  hills  and  uplands 
to  the  national  economy  in  relation  to 
sheep  and  lamte.’ 

I do  not  think  I need  quote  any  more: 
it  goes  on  in  that  sltrain. 

3546.  Profe.t.ior  Stamp:  .1  sliould  be 
sorry  to  be  drawn  into  a discussion  of 
this  ipublication  today,  but  are  not  the 
overall  conclusions  of  the  investigation 
rather  different  from  those  implied  by  the 
sections  quoted?  Does  it  not  stress  the 
much  greater  importance  of  very  good 

agricultural  lowlands? do  not  think 

so,  for  the  report  also  affirms  that  there 
is  not  a wide  difference  between  the  rela- 
tive efficiencies  of  lowland  and  highland 
agriculture.  My  seootid  point  about 
agriculture  is  that  it  is  the  only  way 
of  maintaining  access  for  the  purblio  to 
the  commons : there  is  no  other  way  of 
doing  so. 

3547.  Chairman:  Unless  the  hills  are 
properly  grazed  will  they  cease  to  be 

accessible  to  the  public? ^Ye.s.  They 

will  cease  to  be  accessible  to  the  public 
because  they  are  bound  to  be  used  for 
some  other  purpose  which  will  restrict 
access  more  than  agriculture  docs. 

3548.  Profes.mr  Stamp ; Does  that  not 
conflict  possibly  with  your  memo- 
randum? In  the  second  paragraph  you 
say  that  you  are  ‘ convinced  of  the  great 
value  of  this  so^rt  of  enjoyment  (by  the 
public)  and  would  therefore  oppose  any 
serious  restriction  of  it,’  and  you  go  on 
to  say  that  you  entirely  support  the 
evidence  of  the  Ramblers’  Association 
and  kindred  societies.  In  some  evidence 
we  have  had  it  has  been  alleged  that 
access  for  amenity  and  recreation  is  not 
compatible  with  the  improvement  of 
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common  or  hill  land  from  an  agricultural 
point  ol  view.  What  is  your  attitude  to, 
for  example,  the  question  ol  ramblers 
with  their  dogs?  Where  dogs  have  a right 
of  air  and  exercise  and  career  about 
commons  as  they  like,  the  sheep  do  not 
appreciate  that  freedom  of  movement. 

T say  in  the  fifth  paragraph  of  my 

memorandum : 

‘ The  beauty  of  these  commons  can- 
not be  maintained  unless  the  agricul- 
tural use  is  also  maintained  or  im- 
proved and  on  this  matter  the  interests 
of  the  public  who  enjoy  the  commons 
and  the  farmer  who  has  common 
rights  are  identical.’ 

I do  feel  I have  not  said  anything  which 
i.s  inconsistent  with  the  fact  that  the 
improved  use  of  the  commons  for  agri- 
culture will  not  materially  re.strict  their 
use  by  the  public  who  have  the  right 
and  who,  I maintain,  should  continue 
lo  have  the  right  to  enjoy  commons. 

3549.  But  have  they  a right? They 

have,  I think,  a prescriptive  right.  They 
may  not  have  a legal  right  but  a right 
by  prescription  and  usage  which  cannot 
now  be  upset.  1 do  not  know  the  legal 
position  about  dogs,  but  I believe  they 
mu.st  be  restrained  on  any  agricultural 
land. 

3550.  Would  it  be  belter  if  many  of 

these  lands  were  afforested?  There  would 
then  be  no  legal  right  of  access  for  the 
public. ^I'hat  is  the  opposite  view- 

point, I think  afforestation  is  thoroughly 
bad  for  many  reasons.  When  a forest  is 
growing  access  is  restricted  almost 
entirely. 

3551.  But  is  it  not  only  a temporary 

restriction? ^Temporary  yes,  if  you 

call  ten  years  temporary ; and  then,  of 
course,  another  ten  years’  restriction  in 
some  other  part.  The  fact  is  that  affores- 
tation restricts  access  almost  permanently. 

3552.  Might  not  sheep  .farming  do  so 
completely  .since  sheep  are  always  liable 

to  be  lamibing? ^That  is  an  unusual 

point  of  view.  Hill  sheep  lamb  between 
the  middle  of  April  and  the  second  week 
in  May.  If  they  are  a well  managed  flock 
that  i.s  the  only  time  of  the  year  for 
lambing.  It  happens  to  corne  generally 
between  Easier  and  Whitsuntide. 

3553.  Chairman:  Did  the  Ramblers’ 

Association  in  tact  ask  for  free  access 
for  dogs? 1 do  not  think  so. 
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3554.  Professor  Stamp:  Do  you  sup- 
port the  Ramblers’  Association  whole- 
heartedly, although  you  may  not  be  a 

member? have  known  for  many 

years  leading  members  of  this,  and  other 
amenity  societies,  and  have  worked  with 
them  on  many  occasions.  I have  come 
to  have  a very  high  regard  for  them  and 
I am  in  general  agreement  with  their 
views. 

3555.  Chairman:  Is  your  contention 
then  that  good  agricultural  use  of  hill 
land  and  access  by  the  public  are  quite 

compatible? ^They  are.  There  is  no 

question  about  it  even  taking  account  of 
some  of  the  improvements  I ask  for  later 
in  my  memorandum.  Another  general 
point  is  that  the  agricultural  use  of  the 
commons  1 refer  to  is  in  the  hands  of  a 
large  number  of  very  small  family  units. 
Many  of  the  farmers  have  great  tradi- 
tional knowledge  and  skill.  Most  of  them 
are  extremely  independent  and  therefore 
very  valuable  members  of  the  commun- 
ity ; but  they  are  lacking  in  capital,  and 
in  efficient  machinery  and,  in  many 
cases,  are  not  able  to  obtain  or  pay  for 
adequate  labour  that  they  need  for  their 
farm  work.  There  is  a drain  of  labour 
away  from  these  areas,  so  that  even  if 
the  commons  can  be  improved  under 
the  present  system  it  might  be  difficult 
for  these  small  independent  units  to  find 
labour  either  to  carry  out  the  improve- 
ment or  to  maintain  it.  On  the  other 
hand,  the  Forestry  Commission  is  a 
nationalised  industry  with  a settled  pro- 
gramme of,  say,  40  years  for  each  plant- 
ing. As  it  stands  it  incloses  land  and 
has  complete  control  of  it  with  a settled 
policy  that  nobody  questions.  It  has_  all 
the  benefits  of  an  extremely  efficient 
organisation  when  it  cofnes  to  fencing, 
draining,  ditching  and  all  those  major 
works,  including  roadmaking,  and,  if 
necessary,  building  for  new  communities. 
Yet  it  is  only  one  part  of  the  responsi- 
bilities of  the  Minister  of  Agriculture; 
the  Ministry  of  Agriculture  could  do  the 
same  for  the  agricultural  use  of  com 
mens  as  the  Forestry  Commission  doei 
for  the  afforestation.  In  my  view  the 
Ministry  could  take  on  some  improve- 
ment work  without  undue  expense.  It  did 
so  during  the  wartime  period : I th^  it 
could  do  so  again  within  certain  limits. 

Z5S6.  Professor  Stamp:  But  is  the 
Forestry  Commission  in  a position  to 
acquire  any  common  land  or  afforest  it? 
No,  not  at  the  moment-  Therefore, 
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it  is  acquiring  all  the  farms  bordering 
the  commons  which  have  large  acreages 
of  inclosed  land,  and  thereby  sterilising 
the  common  land  on  which  sheep  and 
cattle  have  previously  been  ‘ heated  as 
they  say  in  Cumberland.  The  Forestry 
Commission  can  only  buy  the  large 
acreages  of  inclosed  land  which  are  open 
for  it  to  buy — this  is  one  of  the  bad 
things  about  it — ^without  the  knowledge 
of  the  Ministry  of  Agriculture. 

3557.  Mr.  Floyd:  But  is  not  every  pur- 
chase by  the  Forestry  Commission  dis- 
cussed with  the  Minister  of  Agriculture? 

It  should  be  so,  no  doubt,  but  the 

Forestry  Commission  seems  to  be  a very 
independent  branch  of  the  Ministry. 

3558.  Mr.  Evans:  Are  you  suggesting 

that  the  Fore.stry  Commission,  in  as 
quiet  a way  as  possible  is  acquiring  good 
agricultural  land  in  order  to  use  some  of 
the  common  land  that  runs  with  it  for 
afforestation  purposes? No.  By  ac- 

quiring the  inclosed  land  it  automatic- 
ally sterilises  the  common  land  which  has 
been  previously  used  with  it. 

3559.  Professor  Stamp : Have  you  any 

concrete  evidence  of  that  sort  of  sterilisa- 
tion?  Yes.  I have  not  attempted  to 

mention  concrete  examples  by  name,  but 
I have  brought  copies  of  a map  which 
may  help  me  to  illustrate  some  poiuts. 
There  is,  at  the  moment,  a farm  of  some 
600  acres  in  which  I have  been  interested 
whose  owner  has  been  unable  to  relet  it 
because  of  the  difficulty  of  access ; it  has 
been  bought  by  the  Forestry  Com- 
mission. After  some  negotiations  I 
believe  it  is  now  agreed  that  only  a 
portion  of  the  land  will  be  planted  and 
the  sheep  stock  will  be  reduced  I think 
from  1,800  to  the  landlord’s  flock  of 
900.  It  may  be  further  reduced  because 
of  lafforestation.  I cannot  give  you  firm 
information  about  what  the  number  of 
sheep  will  finally  be  reduced  to  because 
the  scheme  has  not  come  into  effect  yet, 
but  it  will  certainly  be  halved  and 
probably  reduced  to  a third. 

3560.  Chairman:  Is  the  farmer  also  a 

commoner  over  other  land? His  farm 

has  about  1,200  acres  of  common  land 
attached.  The  majority  of  the  farms  in 
the  area  are,  I think,  enfranchised  copy- 
hold  with  an  area  of  the  common  land 
with  quite  definite  but  unfenced 
boundaries  running  with  each  farm  ; the 
man  who  owns  the  farm — it  may  be  only 


a small  amount  of  land— ^ha.s  the  ex- 
clusive grazing  rights  of  Iris  portion  of 
the  common.  The  only  other  people  who 
can  graze  that  common  arc  the  neigh- 
bouring farmers  whose  slock  may 
wander  on  to  a section  where  they  arc 
not  entitled  by  custom  to  graze.  The 
allocation  of  common  land  lor  the 
particular  farm  I speak  of  will  therefore 
be  undergrazed. 

3561.  Mr.  Evans:  Is  lliat  beciuise,  part 

of  the  lower  land  having  been  taken  for 
forestry,  the  farmer’s  head  of  .sheeip  will 
be  less  than  it  was  before? Hxadly. 

3562.  Professor  Stamp:  In  the  integra- 
tion of  agriculture  and  forestry  which 
now  lakes  place  under  the  aegis  of  the 
Ministry  of  Agriouliture,  I understand 
every  effort  was  made  to  prevent  any- 
thing of  that  sort  happening.  Normally, 
1 believe,  land  is  only  alforesletl  which  will 
not  cause  the  slerilisalion  of  hill  .sheep 
land.  Every  provision  i.s  made  for  access 
lo  the  hill  sheep  land  which  is  left  as 
grazing  and  only  the  inlcrmediale  levels 
ai'e  made  available  for  alTorcslalion. 
Has  not  that  integration  taken  place  in 
this  case?—-  -Not  so  far  as  1 know,  no. 

3563.  Would  you  .say  that  the  land  at 

present  used  for  hilJ  sheep  will  not  be 
used  in  the  future?— Yes.  I am  speak- 

ing of  the  western  .side  of  tlie  I.akc 
District.  I do  not  want  lo  generalise 
from  that  to  other  districts.  That  is  ail  I 
wanted  to  say  on  the  general  point  that 
the  Ministry  of  Agriculture  should  deal 
with  commons  in  the  same  cllidenit  way 
as  the  Fore.stry  Commission  does  willi 
its  land.  Having  regard  lo  the  small 
farmers,  it  needs  services  rather  than  cash 
to  make  the  commons  very  mtidi  more 

valuable  than  they  are  now of  more 

value  to  the  country  in  many  parls,  and 
in  this  part  particularly,  of  more  value 
than  afforestation, 

3.564.  Mr.  Evans:  Is  llieic  not  a 

difference,  in  that  the  Forestry  Coni- 
mision  acquires  land  and  deals  with  it 
itself?  On  the  other  liand,  would  you 
wish  the  Ministry  of  Agriculliire  to  give 

increased  aid  to  hill  farmers? Yes, 

but  in  the  shape  of  services  railier  than 
grants. 

3565.  Chairman:  Would  you  elaborate 
your  recommendations  5,  6,  7 and  9, 
beginning  with  5 ; 

‘ The  fencing  of  common  land,  cither 

in  sections  or  as  a wliolc  common. 
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with  either  temporary  or  permanent 
•fencing  should  be  permitted  and 
encouraged.’ 

By  whom  is  that  to  be  done,  by  the 
commoners  or  by  the  owner  of  the  soil? 

The  more  I have  thought  about  this, 

■the  more  1 have  come  to  the  conclusion 
and  the  conviction  that  it  must  be  done 
by  the  Ministry.  I think  that  the  working 
out  of  Ihc  amount  of  contribiTtion  from 
the  various  holders  of  common  rights 
would  be  a mallter  of  detail.  The  benefits 
that  would  accrue  to  those  holders  would 
be  so  great  they  would  welcome  the  ser- 
vice in  place  of  subsidies,  or  some  part  of 
the  subsidies.  I would  not  like  it  to  be 
thought  that  the  Ministry  had  reached  its 
top  level  of  subsidies  for  hill  farmers, 
but  I think  there  is  a great  scope  for  the 
provision  of  services. 

3566.  Professor  Stamp : The  Minister 
who  is  concerned  with  the  use  and  im- 
provement of  common  land  is,  of  course, 
the  Minister  of  Agriculture,  but  the 
Ivtinis'ter  who  is  concerned  with  the 
balanced  use  of  land,  and  particularly 
with  public  access,  is  the  Minister  of 
Housing  and  Local  Government.  Should 
he  not  be  given  the  power  to  control 

fencing? [ cannot  think  of  any  other 

depailmcnt  in  the  country  which  could 
handle  it  as  efficiently  as  the  Ministry 
of  Agriculture,  which  has  built  up  a very 
fine  organisation  and  has  an  immense 
amount  of  knowledge  which  it  uses  very 
well  in  the  hill  districts. 

3567.  Is  the  fencing  to  involve  in- 
closurc  in  the  technical  sense,  or  will  the 
land  still  be  common  land  and  still  be 

open  to  the  pu.blio? ^The  land  will 

still  be  common,  accessible  and 
uninclosed. 

3568.  Is  the  land  with  which  you  are 

concerned  already  covered  by  a deed 
under  Seotioii  193  of  the  Law  of  Pro- 
perty Act,  1925? No. 

3569.  But  would  you  wish  a deed  to 

be  made  for  the  land  before  it  was 
fenced? Yes.  Fencing  should  be  con- 

ditional on  dedication. 

3570.  In  the  third  paragraph  of  recom- 
mendation 5,  do  you  not  imply  that 
private  persons  would  do  the  fencing, 
i-eserving  to  the  Minister  of  Agriculture 
and  National  Parks  Commission  jointly 

power  to  refuse  permission? 1 think 

perhaps  that  when  I wrote  that  para- 
graph I had  not  thought  out  the  last 
detail.  The  more  T have  considered  this 


the  more  I am  certain  that  the  Ministry 
would  have  to  do  some  of  the  work 
themselves.  The  farmers  have  not 
directly  employed  labour  available  and 
there  are  no  contractors  who  will  carry 
out  such  work  on  reasonable  terms.  My 
experience  has  been  that  where  cash 
subsidies  have  been  provided,  as  for  in- 
stance, under  the  Hill  Farming  Act, 
which  is  excellent  in  many  ways,  there 
has  still  been  extraordinary  difficulty  in 
getting  the  work  done  at  any  price  and 
schemes  have  been  endangered  because 
of  the  shortage  of  labour  to  do  the  work. 
There  should  be  no  objection  to  restart- 
ing the  Ministry  operated  services  for 
draining,  threshing,  cutting  corn,  and  so 
on,  which  were  very  efficiently  handled. 

3571.  Do  you  mean  during  the  war? 
^Yes,  by  the  War  Agricultural  Execu- 
tive Committee.  Many  good  crops  were 
grown  on  those  farms  which  are  not 
grown  today,  because  there  are  no 
facilities  for  harvesting  or  threshing.  In 
my  own  experience  when  the  services 
were  stopped,  the  A.E.C.  made  an  agree- 
ment whereby  local  contractors  gave 
their  word  that  they  would  carry  out 
all  the  duties  which  the  Ministry’s  equip- 
ment had  performed.  This  promise  was 
not  kept  and  since  then  the  crops  have 
not  been  grown. 

3572.  Dr.  Hoskins:  If  the  Ministry  of 
agriculture  are  now  to  be  the  authority 
for  fencing,  who  will  be  in  a position 
to  refuse  permission  for  fencing  at  points 

of  great  public  resort  and  beauty? 

I would,  have  thought  the  Ministry  them- 
selves were  sufficient  authority  to  deal 
with  this  in  an  able  manner  and  that 
consultation  with  the  National  Parks 
Commission  would  ensure  they  were  not 
doing  anything  harmful. 

3573.  Do  you  think  mere  consultation 

with  the  Parks  Commission  would  be 
sufficient  safeguard? Yes,  I think  so. 

3574.  Chairman:  As  to  your  recom- 
mendation 6 I have  no  difficulty  about 
the  first  sub-(paragraph,  but  I am  not 
quite  certain  I understand  the  next  one : 

‘ On  hill  farms  which  have  large 
rough  pastures  (intakes),  walled  or 
fenced  in,  there  would  be  no  need  for 
any  additional  restrictions  of 
access  . . . ’ 

Are  there  commons  in  the  Lake  District 

which  are  in  fact  fenced  in  already? 

There  are  no  commons  fenced  in  at  the 
present  time.  May  I demonstrate  on  this 
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map  of  land  in  tihe  area  Eskdale,  Ulpha, 
and  Dunnerdale  with  Seathwaite.  There 
are  three  groups  of  farms,  each  group 
in  a dift'erent  manor.  One  group'  is  shown 
on  the  map  in  blue  and  yellow  and  takes 
in  much  of  Birker  Fell ; the  second  in 
red  and  purple  adjoins  the  first  and  lies 
roughly  in  a square  of  about  four  or 
five  square  miles  around  Wallowbarrow 
Heald ; the  third  in  green  stretcfhes  on 
either  side  of  the  River  Mite  for  about 
three  miles  from  its  source.  The  snialler 
area  of  solid  colour  in  each  group  is  the 
enfranchised,  inclosed  land  which  be- 
longs to  the  freeholder.  The  larger  area 
with  horizontal  lines  across  it  is  the  un- 
fenced common  which  relates  to  the 
farm,  or  farms,  of  the  same  colour.  It 
is  definitely  established  as  common  with 
commoners’  rights  in  each  case.  The 
small  crossed  area  in  blue  at  ^ Birker- 
thwaite  is  a piece  of  land  which  was 
inclosed  by  the  oo'nsenit  of  the  Ministry 
under  the  safeguards  of  Section  193,  and, 
I believe,  is  the  only  piece  of  common 
land  which  has  been  inclosed  in  the 
neighbourhood  since  1925.  The  crossed 
areas  in  red,  purple,  and  green  represent 
rough  intakes,  the  equivalent  'Of  the  fells, 
inclosed  about  100  years  ago,  I suppose, 
from  the  common,  the  first  two  extend- 
ing south-east  from  the  Wallowbarrow 
Heald  square,  and  the  other  forming  a 
strip  along  the  River  Mite. 

3575.  Are  they  inclosed  in  severalty? 

Yes.  You  will  see  that  in  the  case  of 

the  blue  and  yellow  farms  there  is  very 
little  inclosed  land  for  a very  large  area 
of  common  land.  The  large  stocks  can- 
not be  properly  managed  nor  increased 
without  some  additional  fenced-in  land. 
In  contrast  the  farms  in  the  more 
southerly  manor,  those  shown  in  red  and 
purple,  already  have  large  intakes  of  in- 
closed land,  and  a comparatively  small 
area  of  common  land.  There  would  be 
no  need  to  fence  any  more  for  them. 
There  is  thus  a very  sharp  division  in  the 
same  area,  but  in  different  manors,  be- 
tween the  two  types  of  farms. 

3576.  Mr.  Floyd:  Are  not  the  areas 
with  yellow  horizontal  lines,  including 
Green  How  and  Great  Arming  How,  the 
northern  half  of  the  area  with  blue  hori- 
zontal lines  around  Great  and  Broad 
Crags,  and  the  area  with  purple  crossed 
lines  around  ‘The  Knott’,  very  rocky? 
Are  they  capable  of  economic  develop^ 
ment?  They  look  large  areas  on  the  map, 
but  in  fact,  is  not  a great  deal  of  the 


land  very  barren? It  is  very  good 

sheep  land.  On  land  coloured  blue  there 
were  noit  more  than  300  sheep  grazing  15 
years  ago:  there  are  now  between  1,400 
and  1,500  sheep  and  they  produce  an 
annual  crop  of  700  or  800  lambs.  The 
purple  squared  intake  had  been  carrying 
practically  no  stock  for  years ; but  it  has 
carried  100  sheep  and  over  50  Galloway 
cattle  for  most  of  the  last  summer.  These 
are  the  results  of  cxjDeriments  which 
could  not  be  continued  indefinitely  if  it 
were  to  make  a profit. 

3577.  Mr.  Evans:  To  revert  to  your 
point  about  the  Forestry  Commission, 
has  the  Commission  bought  a farm  like 
that  in  solid  blue,  at  Birkerthwaite,  taken 
part  of  it  for  planting,  and  thereby  re- 
duced the  number  of  sheep  that  are 

turned  out  on  the  common  land? 

What  you  say  is  absolutely  correct  if 
you  apply  it  to  the  farm  which  is  marked 
green  on  the  River  Mite,  which  is  jn 
fact  the  one  I have  referred  to. 

3578.  Is  the  land  shown  in  solid 
colour  the  very  lowest  land  on  the  fami? 

Yes,  always ; but  it  is  of  very  little 

use  if  there  is  no  common  land  in  addi- 
tion. It  is  not  good  enough  on  its  own. 

3579.  Professor  Stamp:  Is  the  un- 

enclosed land  (marked  horizontally) 
common  land  in  the  sense  that 
there  are  rights  of  grazing  over  it 
belonging  to  a number  of  different  com- 
moners?  There  are  rights  of  grazing 

over  it  held  by  a nUiiniber  of  diifferenl 
commoners  each  of  whom  has  a section 
of  the  common  for  his  exclusive  grazing. 
The  whole  common  is  not  stinted  and 
itherefore  the  sitocks  of  all  the  com- 
m'Oners  do  not,  in  fact,  graze  it  all  over. 
Stinting  applies  to  only  a very  few  of 
the  commons  in  the  Lake  District.  The 
common  -of  which  part  is  shown-  in  blue 
is  apportioned  between  about  ei^t 
farms.  It  is  about  4,800  acres  and  the 
inclosed  land  of  the  farms  is  somewhere 
abouit  800  acres  in  addition. 

3580.  Does  the  solid  blue  also 
represent  inclosed  land  of  .about  six 

farms? ^No,  of  two  farms.  The  solid 

yellow  land  is  the  inclosed  land  of 
another  two  farms,  and  on  either  side 
of  the  solid  blue  and  yellow  are  other 
farms  which  have  common  rights. 

3581.  Is  the  blue  horizontally  striped 

area  then  restricted  as  far  as  grazi.ng  is 
concerned  to  a small  nuimber  of 
farmers? ^That  blue  lined  common  is 
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restricted  by  custom  to  the  farms  which 
are  marked  blue  and  which  have  only 
120  acres  of  inclosed  laud  to  1,500  acres 
of  common  grazing. 

3582.  But  is  it  really  held  privately 
rather  than  as  common  land  in  the 

normal  sense? -No,  it  is  true  common 

land.  It  is  simply  that  there  are  unfenced 
boundaries  for  the  areas  which  have 
been  by  custom  apportioned  to  each 
farm. 

3583.  Havo  the  farmers,  as  it  were, 
overcome  the  disadvantage  of  common 
land  open  to  many  different  graziers  by 
appoi'itioniiig  jt  amongst  themselves . 
The  grazing  on  each  of  these  com- 
mons has  always  been  divided  among  a 
small  number  of  people  holding  common 
rights. 

3584.  Chairman:  Is  it  not  the  custom 
of  'the  manor?  It  seems  to  apply  to 
so  many  commons  in  the  area.— — Yes. 

3585.  Professor  Stamp:  That  is  very 
different  from  the  problem  elsewhere 
where  there  may  be  an  unknown  number 
of  commoners  with  grazing  rights.  Does 
that  situation  arise  in  these  areas?' 

No.  That  is  why  I wanted  to  confine  my 
evidence  to  the  areas  I know. 

3586.  Chairman:  Are  these  commons 

‘heafed’? ^Yes.  The  ewe  takes  her 

lamb  out  to  the  same  section  of  the  fell 
or  ‘heaf’  land  the  lamb  is  conditioned 
to  grazing  in  that  section.  It  is  said  that 
the  sheep  are  ‘ tethered  by  their  teeth. 
By  good  shepherding  they  can  be  con- 
trolled within  their  ‘ heaf.’ 


3587  Is  it  true  that  the  lambs 
pine  and  die  if  taken  to  another  fell, 
and  will  not  feed  elsewhere?-— No, 
that  is  not  correct.  It  is  very 
to  ‘heaf’  mature  sheep  on  to  the  fell 
or  common  because  they  will  wander  ; 
that  is  one  of  the  reasons  for  fencing. 
It  is  well  known  that  sheep  that  have 
been  brought  over  from  Yorkshire  will 
travel  back  home  for  many  miles-^per- 
haps  50  or  60  miles.  Could  I say  a 
word  about  the  fencing  of  _ the  commons 
themselves?  I want  to  illustrate  that, 
I have  shown  in  a chain  line  in  ochre 
yellow  the  boundaries  of  the  manors  or 
commons  'as  they  run  between  the  two 
.sets  of  farms,  coloured  blue  and  yellow, 
and  red  and  purple,  and  I have  also 
shown,  what  I think  would  be  an  accept- 
able way  of  fencing  a whole  portion  oi 
the  common.  You  will  see  that  the  m^n 
fence  would  run  from  Linbeok  on  the 
Esk  'to  the  junction  of  Storthes  and 
Holehouse  GiU.  To  complete  this  fencing 


in,  it  would  be  necessary  to  install  three 
cattle  grids  at  the  points  where  roads 
cross  the  boundaries  o-f  the  common  ; 
these  arc  shown  by  orange  crosses. 

3588.  Do  you  want  just  to  fence  in, 

not  to  inclose? ^Yes.  One  could  fence 

in  7,000  acres  of  land  with  8,000  yards 
of  fencing.  That  is  not  a unique  example. 
It  is  simply  one  which  I am  quite  cer- 
tain would  not  upset  but  would  aid  the 
economy  of  the  various  farms.  Nor 
would  it  upset  access  for  rambling.  It 
would  go  nowhere  near  any  place  which 
would  be  objected  to  by  the  National 
Parks  Commission  on  aesthetic  grounds, 
and  it  would  make  dt!  possible  for  the 
7,000  acres  of  common  land  to  bold 
50  per  cent,  more  stock. 

3589.  How  could  you  increase  the  num- 
ber by  putting  up  fences? ^Nobody 

will  take  -the  risk  of  putting  expensive 
cattle  on  to  an  open  fell  where  they 
can  wander  indefinitely.  It  is  reassuring 
to  know  that  your  cattle  are  within 
bounds  even  if  these  are  two  or  teee 
miles  apart.  Fencing  in  would  simplify 
the  supervision  and  management  of  . the 
stock.  Supervision  could  be  intensified 
and  so  reduce  losses.  Simplified  manage- 
ment would  allow  increased  numbers  of 
stock  to  be  handled,  and  the  common 
is  capable  of  carrying  the  greater 
quantity.  As  I have  said,  as  an  ex^n- 
ment,  a small  herd  of  over  a hundred 
beef  cattle  has  been  estabHshed  on  com- 
mon land  which  has  carried  no  cattle 
for  a century.  But  it  cannot  be  main- 
tained there  indefinitely  since  the  amount 
of  work  is  too  g;reat.  I am  satisfied  that 
it  could  be  made  com'mercially  attractive 
if  the  management  were  made  easier. 


3590.  Mr.  Evans:  Would  the  effect  of 
this  proposed  fence  be  easier  manage- 

^Yes,  one  would  know  that 

one’s  valuable  sheep  and  cattle  were 
contained  within  certain  limits.  


Note  subsequently  provided  by  Mr. 

My  experience  of  suitable  fencing  is  th^  it 
costs  about  6s.  per  yd.  (1956  prices).  This 
cost  could  be  reduced  with  an  efficient  organi- 
sation The  wire  netting  and  a proportion  of 

Se  ““-I 

illustrations  of  toncing  that  I have  given 
show  that  it  is  “septial  that  the  existm^ 
manorial  boundaries  be  disregarded  for  th^; 
are  almost  invariably  on  the  . 

the  peaks  of  the  mountains ; fencing  along  such 
boundaries  would  be  so 
and  so  unlikely  to  be  permitted  f°' 
reasons,  that  improvement  schemes  might  be 
endangered. 
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3591.  Professor  Stamp:  Ought 

commcm  land  then,  for  private  use  as 
grazing  land,  to  be  fenced  in  the  sense 

in  which  you  put  it  here? If  it  is 

to  be  improved,  yes. 

3592.  Chairman : There  is  a statement 
in  your  recommendation  10; 

‘ One  of  the  principal  difficulties  in 
the  improvement  of  common  land  is 
that  any  improvement  is  wholly 
dependent  on  the  increased  cattle  and 
sheep  population  of  the  commons. 
The  sheep  population  cannot  -be 
increased  substantially  unless  cattle 
are  also  introduced  in  substantial 
numbers.’ 

Could  you  explain  exactly  what  that 

means? On  many  of  these  commons 

the  pasture  which  is  suitable  for  sheep 
is  being  grazed  fairly  well,  almost  to  its 
limits.  If  the  grazing  were  improved  it 
might  carry  on  some  fells  25  per 
cent,  more  sheep,  but  there  are 
very  large  areas  of  extremely  rough 
grass,  and  bracken,  which  can  only 
be  improved,  and  the  improveiment 
maintained,  by  grazing  them  hard  with 
cattle  in  addition  to  sheep.  The  cattle 
will  improve  those  sections  and  this  will 
in  turn,  enable  sheep  to  graze  them. 
Thus  there  will  be  a continuous  improve- 
ment in  both  sheep  and  cattle  grazing. 

3593.  And  in  order  to  make  it  econo- 
mic to  put  cattle  on  to  the  commons, 

have  you  to  fence  them? ^Yes.  I 

think  most  of  the  owners  of  the  small 
fell  farms  would  be  afraid  of  putting 
cattle  on  the  fell  unless  it  was  fenced, 
some  of  the  boggy  places  drained  and 
other  somewhat  similar  safeguards  taken 
which  they  themselves  could  not  do  ; it 
would  interfere  too  much  with  their 
efficient  farming. 

3594.  Professor  Stomp : Do  you 

regard  the  method  of  cattle  farming 
which  you  outline  in  Recommendation 
6,  running  bulls  with  herds  of  breeding 

fell  cattle,  as  an  essential? ^Yes.  Tie 

the  blue  farm  again  at  Birkerthwaite 
which  is  carrying  a hundred  beef  cattle 
and  30  dairy  shorthorns  on  120  acres 
of  enclosed  land.  It  is  perfectly  obvious 
those  cattle  cannot  be  run  on  that  120 
acres  of  land  alone.  In  the  breeding 
season  the  bulls  would  need  to  run  with 
the  cows  for  at  least  six  weeks.  The  only 
way  of  doing  that  and  providing  enough 
food  would  be  to  have  some  fenced  in 
section  of  the  common  in  addition  to  the 


land  already  enclosed.  This  does  not 
apply  in  the  second  manor  with  the 
farms  coloured  Ted  and  purple  where 
the  inclosed  land  is  adequate. 

3595.  Do  you  see  any  particular  diffi- 
culty in  rounding  up  the  bulls  for  one 
week  in  Easter  and  then  again  for  one 

week  at  Whitsun? ^No  difficulty  at 

all. 

3596.  Mr.  Evans:  If  the  Ministry  did 

not  undertake,  as  you  have  suggested 
they  should  on  a number  of  commons, 
various  services,  including  fencing, 
would  the  scheme  you  outline  for  the 
use  of  this  common  land  be  practicable 
under  the  present  system  of  hill  farming 
grants?  You  propose  fencing  fairly 
large  portions  of  the  common  land  and 
also  fencing  in  smaller  pieces  nearer  the 
inclosed  land.  Many  of  the  improve- 
ments— such  as  the  fencing — you 
suggest  should  be  undertaken  by  the 
Minister  of  Agriculture  and  not  by  the 
individual  commoners.  If,  however,  no 
additional  aids  were  forthcoming  from 
the  Minister  could  you  carry  out  this 
scheme  on  the  present  hill  farming  sub- 
sidies?  ^No,  I do  not  think  one  could ; 

the  five  miles  of  fencing  would  connect 
two  commons  in  two  diiferent  manors, 
with  two  separate  lords  of  the  manor 
and  four  farms  in  one  manor  and  eight 
or  nine  in  the  other.  There  arc,  therefore, 
a group  of  farms  involved.  J do  not  think 
however  the  farmers  would  provide  the 
balance  of  capital  required  if  they 
received  a 50  per  cent,  hill  farming  grant, 
but  I think  they  would  willingly  accept 
the  fence  in  lieu  of  subsidies  and  grants. 

3597.  But  there  is  already,  presumably, 
a fairly  large  drain  on  the  national  purse 
towards  keeping  hill  farms  going.  Is  your 
scheme  going  to  put  an  even  heavier 

burden  on  the  Treasury? The  bill 

would  be  increased  because  the  amount 
of  work  is  increased.  There  would  be 
many  things  on  the  credit  side  of  which 
account  would  have  to  be  taken  which 
would  follow  in  the  train  of  improve- 
ment of  that  description.  But  I was  under 
the  impression  the  hill  farming  com- 
munity was  not  costing  the  country  as 
much  relatively  as  the  lowland  farmer. 
I thought  that  their  return  to  the  national 
fund  of  goods  and  services  was  well  in 
proportion  to  the  amount  of  subsidies 
and  services  they  were  drawing.  I can 
only  quote  the  publication  of  Wye 
College  again : ‘ hill,  farms . receive  about 
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2*6  per  ceat.  of  total  subsidies,  and  con- 
tribute about  3-8  per  cent,  of  total  pro- 
duction The  hill  farmers,  I think,  are 
still  not  getting  the  same  value  in  sub- 
sidies as  the  lowland  farmers,  and  1 
would  like  to  draw  your  attention  to  the 
last  two  paragraphs  of  the  Summary  and 
Comment  of  this  report  which  say : 

‘ Apart  from  the  sacrifice  made  by 
the  upland  farmer  in  accepting  a lower 
standard  of  living,,  there  is  no  evidence 
to  suggest  that  the  rest  of  the  nation 
is  paying  more  in  the  way  of  subsidies 
to  support  agriculture  in  the  hills  and 
uplands  than  is  paid  to  support  low- 
land agriculture.  The  proportion  of  the 
national  agricultural  subsidy  bill  paid 
to.  the  hills  and  uplands  is,  in  fact, 
slightly  lower  than  their  proportionate 
contribution  to  the  national  agricul- 
tural output  in  money  terms.  In  addi- 
tion to  there  being  no  undue  emphasis 
in  subsidies  to  the  high  land  in  total, 
each  of  the  farmers  in  these  areas 
receivc.s,  on  average  a very  much  lower 
sum  of  Government  assistance  than 
does  his  counterpart  in  the  lowlands. 
In  the  years  which  have  followed  the 
three  studied  in  this  report,  subsidies 
to  the  hills  and  uplands  have  been 
further  reduced.  The  hill  sheep  subsidy 
on  upland  ewes  has  either  not  been 
paid  or  only  partially  paid.  The  tran- 
sition from  controlled  to  free  market- 
ing of  sheep  and  cattle  has  greatly 
reduced  the  meat  subsidy  received  by 
hill  and  upland  farmers.  Thus  the  pro- 
portion of  subsidies  now  received  by 
the  hills  and  uplands  is  certainly  less 
than  that  received  during  the  period 
studied. 

If  it  is  the  purpose  of  the  State  to 
pay  the  greatest  subsidy  to  the  most 
efficient  producers,  then  that  object  is 
being  achieved,  as  our  study  shows 
that  the  more  efficient  lowland  farmers 
receive  a proportion  of  total  subsidies 
greater  than  their  production  would 
appear  tO'  warrant.  If  the  object  is  to 
pay  subsidy  according  to  the  amount 
and  value  of  farm  production,  then  the 
hills  and  uplands  have  been  rather 
under-subsidized.  If  the  aim  is  to 
equalize  net  farm  incomes,  then  this 
is  not  being  achieved,  as  the  propor- 
tion of  subsidies  paid  to  the  lowland 
and  upland  areas  is  such  that  it 
actually  widens  the  gap  between  them. 
It  is,  of  course,  for  the  community, 
through  its  elected  representatives  and 
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Government,  to  decide  on  the  purpose 
of  any  help  given  from  the  public 
purse  and  then  to  make  sure  that  this 
objective  is  realized.’ 

3598.  Might  this  then  possibly  bring 

them  more  into  line? It  is  extremely 

difficult  to  say:  I think  so  on  balance. 

3599.  Sir  George  Pepler:  Do  you  also 
believe  that  unless  something  is  done 
people  will  not  live  out  in  these  places? 

There  is  still  a drain  of  labour  from 

the  more  remote  areas  although  they  are 
very  valuable  to  the  nation.  Most  of 
them  now  have,  I think,  water  supplies 
and  bathrooms  and  their  houses  put  in 
order,  but  they  have  no  electricity,  no 
adequate  schools,  no  adequate  roads,  nor 
the  facilities  to  clear  those  roads  and 
maintain  services  in  bad  weather.  I think 
the  principal  reason  the  farm  by  the , 
River  Mite,  coloured  green,  has  been 
sold  in  the  way  it  has  is  because  of  the 
bad  state  of  the  access  road  which  is  a 
mile  and  a quarter  long  and  is  a privately 
maintained  road. 

3600.  Would  not  that  all  mean  extra 
expense  to  the  public  purse,  either  local 

or  national? 1 think  it  would  produce 

a return.  I do  not  think  it  is  an  expense 
in  the  sense  it  would  not  produce  an 
adequate  return. 

3601.  Professor  Stamp-.  You  have 
mentioned  the  difficulty  of  the  access 
road  to  the  farm  coloured  green  on  the 
map  and  how  difficult  it  is  to  get  people 
to  live  there  without  improving  it.  Would 
not  the  whole  problem  be  solved  by 
afforesting  the  land?  The  Forestry  Com- 
mission would  then  put  in  the  necessary 

hard  road. Yes,  and  the  comm'on 

aisO'Ve  it  would  become  ungrazed. 

3602.  Only  the  area  above  the  level  of 
planting.  Could  that  not  be  made 
accessible  from  a farm  already  on  a good 
road?  The  Forestry  Commission  could 
plant  up  there  without  any  need  for  elec- 
tricity. They  would  put  in  their  ow 
access  road  and  all  question  of  public 
expenditure  would  disappear.— — I 
cannot  answer  that  because  I do  not 
know  whether  the  money  which  the 
Forestry  Commission  would  expend 
ranks  as  public  expenditure.  1 do  not 
know  whether  they  make  a profit  or  not. 
Nor  do  I know  whether  or  not  a charge 
made  by  another  Department  under  the 
Minister  of  Agriculture  would  be  just  as 
much  a charge  on  the  nation,  for  some 
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department  responsible  to  the  Minister 
of  Agriculture  would  have  to  make  a 
road  there. 

3603.  Whereas  under  agricultural  use 
one  has  to  envisage  people  living  at  sites 
beyond  Miterdale  Head,  if  that  land  were 
afforested  need  there  be  any  permanent 
habitation  but  simply  shelter  which  could 

be  made  habitable  at  times? Though 

it  is  not  possible  at  the  moment,  I have 
had  in  mind  that  if  the  improvement  of 
the  commons  for  agriculture  was  really 
successful  then,  because  of  the  need  for 
capital,  there  might  be  amalgamations 
and  grouping  of  farms  in  a way  which 
would  bring  the  housing  situation,  not  to 
the  exact  equivalent  of  that  in  Forestry 
Commission  plantations,  but  possibly 
to  the  state  where  the  men  were  grouped 
in  centres  and  went  out  each  day  on 

.transport  on  easy  routes. 

3604.  Take  Eksdale  Green  as  a case 
in  point.  Do  you  see  any  insuperable 
objection  to  making  that  a larger  farming 
village  where  farm  workers  would  live 
and  go  out  to  their  work  daily  instead 
of  living,  as  at  present,  on  isolated 

farms? In  general,  no:  in  particular 

cases,  yes.  I do  not  think  that  at  specific 
times,  such  as  lambing  time,  the  men 
could  be  allowed  to  be  five  or  six  miles 
away  from  their  work.  They  would  need 
to  be  there  from  dawn  to  night. 

3605.  Is  that  not  the  point?  Forests 

do  not  have  lambing  time. Frankly,  1 

think  that  forestry  is  the  easy  way  out 
but  the  least  satisfactory,  and  I am  con- 
vinced it  is  not  the  best  way.  It  is  the 
defeatist  way.  It  incloses  the  land  after  it 
has  been  allowed  to  become  derelict ; for 
lack  of  anything  else  to  do  with  it,  it  is 
then  afforested. 

3606.  Mr.  Floyd:  1 believe  the  present 
agricultural  subsidy  bill  is  over 
£200,000,000  a year.  The  present  expen- 
diture by  the  Forestry  Commission  is 
about  £10,000,000  a year  of  which  they 
get  back  between  £2,000,000  and 

£3,000,000. But  those  subsidy  figures 

are,  of  course,  for  the  whole  country  and 
do  not  relate  to  the  needs  of  particular 
areas. 

3607.  Mr.  Evans:  You  suggested  that 
there  was  a possibility  of  some  of  the 
farms  amalgamating,  and  forming  bigger 
units.  Do  you  not  think  that  the  more 
we  help  the  smaller  people  with  subsidies 
the  more  they  are  likely,  on  the  whole, 
to  keep  going  and  retain  their  small  units 


until  they  are  almost  at  their  last  gasp?  II 
they  are  encouraged  with  more  subsidies 
will  there  be  amalgamations  into  bigger, 
better  units,  or  will  the  smaller  people 
keep  going  at  the  lowest  possible  level  very 

much  longer? 1 do  not  think  so.  1 

think  it  is  dillieult  to  envisage  whul 
would  happen  if  one  decides  in  favour 
of  improving  those  farms  for  agriculture, 
and  I think  it  is  extremely  dilllcull  to 
visualise  what  might  happen  in  the  next 
10  years.  The  system  with  these  larms, 
for  instance,  is  that  a farmer  has  :i  flock 
■of  sheep  which  go  with  the  farm.  He 
breeds  up  beyond  that  quantity  of  sheep, 
and  always  adds  to  his  stock.  When  he 
retires  he  sells  the  surplus  and  the  process 
starts  again.  That  means  there  is  a 
tremendous  fluctuation  in  grazing 
according  to  lenancie.s,  Thai  would  have 
to  be  steadied,  and  1 do  not  think  any- 
body except  the  Minister  of  Agriculture 
could  devise  a scheme  for  doing  so.  If 
some  of  the  commons  were  fenced  (he 
use  of  the  grazing  could  also  be  steadied. 
It  might  be  that  the  Ministry  of  Agri* 
culture  could  buy  any  farni  rather  than 
let  it  be  sold  in  the  open  market  for 
afforestation  and  continue  it  as  a .sheep 
farm.  1 do  not  know  the  details,  but  1 
think  the  potential  value  of  those  farms 
is  very  great.  1 do  not  think  that  the 
small  subsidies  that  the  be.st  hill-farms 
are  getting  are  really  sufficient. 

3608.  Professor  A III  n Roberts:  Is  there 
a high  proportion  of  small  family  farms 

in  this  area? Yes,  they  are  almost 

entirely  that  kind. 

3609.  In  the  Welsh  Land  Sub-Com- 
mission investigations  two  years  ago  it 
was  found  that  what  inevitably  hap- 
pened when  a single  small  unit  on 
Plynlimmon  fell  vacant  was  that  it  was 
only  worth  managing  with  the  bigger 
area  of  land  next  to  it.  It  would  be 
thrown  in  as  so  jnuch  extra  summer 
grazing  along  with  the  existing  sheep 
grazing.  ’I'he  vSub-Commission  put  in  a 
recommendation  to  the  Ministry  of 
Agriculture  which  was  not  accepted 
because  of  the  political  diHiculLics  in  it 
that  the  fall-in  of  three  or  four  holdings, 
reasonably  contiguous  to  each  other, 
should  be  anticipated  and  the  IcmuUs 
compensated  for  vacating  the  land  in 
order  that  the  holdings  could  be  belter 
managed  in  a group  and  access  made 
only  to  one  steading  and  one  set  of 
buildings.  You  cannot  integrate  and 
amalgamate  holdings  unless  you  lake 
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lime  by  Ihe  forelock.  There  are  diffi- 
culties aboiil  it  but  is  that  not  the  way 

lo  tackle  if? Yes,  T agree. 

3610.  Sir  Cc’orgc  Pepicr:  Recom- 
mendation 11  says:  — 

‘ The  lords  of  the  manors  should  be 
allowed  to  retain  their  titles  but  any 
other  rights  should  be  removed  from 
them  and  vested  in  the  Ministry  of 
Agriculture.' 

What  is  the  value  of  a title?— — am  , not 
sure.  I think  the  value  of  the  title,  apart 
from  Us  tintiquarian  value,  is  nothing  a< 
the  moment.  1 make  this  suggestion  so 
that  the  rights  may  be  taken  from  the 
lords  before  they  become  of  some  value 
and  high  cost  lo  the  country.  The  lords 
of  the  manor  have  a negligible  asset 
which  potentially  could  be  made  into 
a valuable  one.  Some  lords  of  the  manor 
are  farming  'parts  O'f  one  or  more  of 
their  nuinors,  but  many  manors  have 
been  aibundoncd  completely,  i do  not 
think  the  lords  should  have  any  power 
except  as  commoners,  and  that  the  idea 
that  they  .should  preside  over  some  court 
at  which  a majority  of  the  commoners 


could  allow  them  to  dispose  of  the 
common,  is  one  which  should  be  resisted 
completely. 

3611.  Professor  Stamp:  Is  Birker- 

thwaite  itself  a manor? ^No,  Birker- 

thwaite  is  in  the  manor  of  Birker  and 
Austhwaite.  The  common  land  of 
Birkerthwaite  is  about  one-quarter  of 
the  whole  common. 

3612.  Is  there  a lord  of  the  manor? 
^Yes. 

36’13.  Mr.  Evans:  In  saying  the  lord 
of  the  manor  has  abandoned  his  manor, 
.do  you  mean  he  no  longer  lives  there? 

He  has  abandoned  it  in  the  sense 

that  he  makes  no  effort  and  takes  no 
action  to  control  it,  or  help  the 
commoners,  or  to  be  of  any  use  to 
them.  He  simply  fails  to  use  the  manor, 
iln  many  cases  he  does  not  even  use  it 
for  shO'Oting.  Such  manors  are  abandoned 
except  in  title. 

Chairman : Thank  you  very  much 
indeed,  Mr.  Heywood,  for  coming  here 
and  iiaving  this  interesting  discussion. 

■ ^Thapk  you  very  much  for  hearing 

me. 


(77ic  witness  withdrew.) 
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D.Sc.,  D.Lit. 


Mr.  G.  L.  Wilde,  Secretary 
Mr.  W.  T.  Barker,  Assistant  Secretary 


Memorandum  of  Evidence  submitted  by  the 
Town  Planning  Institute 

When  on  26th  July,  1955,  the  Prime  Minister  announced  in  Parliament  the 
Queen’s  approval  that  a Royal  Commission  should  be  appointed  to  undertake 
a comprehensive  review  of  the  present  law  relating  to  common  land  in  England 
and  Wales,  he  said  that  the  purpose  of  the  Commission’s  inquiry  would  he  to 
tabulate  the  position  as  it  is  and  to  make  recommendations  on  the  subject.  This 
Evidence  is  presented  on  this  basis. 

A.  THE  PRESENT  POSITION 

1.  Definition.  Common  land  is  usually  understood  to  mean  open  and  unculti- 
vated ground  over  which  owners  and  occupiers  of  enclosed  land  in  the  vicinity 
(known  as  commoners)  have  certain  rights,  although  they  are  not  owners  of  such 
ground. 

In  most  modern  legislation  common  is  defined  as  any  land  subject  to  be  enclosed 
under  the  Inclosure  Acts,  1845  to  1882,  and  any  town  or  village  green. 

Common  land  therefore  includes  manorial  waste,  woodland  and  forests,  and 
Lammas  land  (although  the  latter  and  similar  land  is  often  distinguished  by  the 
name  ‘ commonable  ’ land). 

2.  History.  Under  the  manorial  system  villages  were  mainly  self-sufficient  and 
carried  on  the  common  field  system  of  cultivation.  In  addition,  the  inhabitants  had 
various  rights,  such  as  pasture,  over  the  waste  of  the  manor.  Under  the  Statutes 
of  Merton  1236  and  Westminster  II  1285,  lords  of  the  manor  were  authorised 
to  enclose  superfluous  waste  if  enough  was  left  for  the  use  of  the  commoners. 
This  method  of  enclosure  was  open  to  abuse.  Enclosures  of  common  fields  took 
place  very  slowly  until  the  Agrarian  Revolution  of  the  ISth  and  early  19th 
centuries  when  the  Inclosure  Act,  1845,  simplified  the  costly  method  of  enclosure 
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by  private  Act.  Commoa  land,  both  fields  and  waste,  is  still  enclosed  under  the 
provisions  of  this  Act  and  amending  Statutes.  In  the  latter  hall  ot  the  19th 
century,  the  policy  of  easy  enclosure  to  facilitate  increased  food  production  was 
arrested  in  order  that  common  lands  might  be  preserved  for  the  health  and 
recreation  of  the  public. 

At  the  present  day  there  are  very  few  common  fields  in  existence.  In  the  south 
of  England  the  most  usual  forms  of  common  land  aro  manorial  waste  and 
woodland. 

3.  Rights  ot  Lord  of  the  Manor.  The  lord  of  the  manor  is  owner  at  common 
law  of  the  soil  of  the  common  and  so  long  as  he  does  not  inferfere  with  the 
commoners’  rights  he  may  use  the  land  as  absolutely  as  if  no  right  of  common 
existed.  If  sufficient  common  is  left  to  the  commoners,  he  may  (inter  alia)  plant 
trees,  pasture  cattle,  grant  licences  to  strangers,  take  the  products  of  the  soil 
and  enclose  surplus  waste.  This  latter  right,  which  was  granted  by  the  Statutes 
of  Merton  and  Westminster  II,  has  been  restricted  in  the  interests  of  the  public, 
and  the  consent  of  the  Minister  of  Agriculture,  Fisheries  and  Food  must  now  be 
obtained  after  holding  any  necessary  public  inquiries. 

4.  Rights  of  Commoners.  The  commoner’s  interest  in  the  common  is  merely  to 
pasture  his  cattle  or  to  take  such  other  produce  as  he  may  be  entitled  'to.  ,He  must 
not  otherwise  interfere  with  the  soil  even  though  he  may  eventually  improve  the 
common. 

The  most  usual  rights  of  common  are 
(a)  Common  of  pasture. 

(i)  Common  of  piscary. 

(c)  Common  of  turbary  (the  right  to  dig  turves  or  peat). 

(d)  Common  of  estovers  (the  right  to  take  wood). 

These  rights  are  usually  attached  to  a particular  piece  of  land  or  tenement. 

Difficulties  arise  concerning  rights  of  common  over  manorial  waste  in  that  persons 
sometimes  claim  to  exercise  rights  which  do  not  in  fact  exist  and  others  may 
possess  rights  which  are  never  exercised. 


5.  Inclosure  and  Regulation  of  Commons.  By  the  Inclosure  Acts  of  1845  and 
1882  and  the  Commons  Act  of  1876,  common  land  cannot  be  inclosed  unless  it 
can  be  proved  to  the  satisfaction  of  the  Minister  of  Agriculture,  Fisheries  and 
Food  that  such  inclosure  will  be  of  benefit,  not  only  to  private  interests  and  to 
those  who  are  legally  interested  in  the  common  but  also  to  the  neighbourhood, 
and  the  expression  ‘benefit  of  the  neighbourhood’  is  to  include,  in  the  words  of 
the  Preamble  to  the^  1876  Act,  ‘the  health,  comfort  and  convenience  of  the 
inhabitants  of  any  cities,  towns,  villages,  or  populous  places  in  or  near  any  parish 
in  which  the  land  proposed  to  be  enclosed,  or  any  part  thereof,  may  be  situate  ’. 

These  Acts,  and  the  Commons  Act  of  1899,  also  provide  for  the  Regulation  of 
Commons  by  Distact  Councils  and  their  preservation  and  improvement  for  the 
benefit  of  the  neighbourhood,  but  the  meaning  of  the  word  ‘improvement’  is 
A?f  i prescribed  by  the  Minister  of  Agriculture  under  the 

Act  of  lS99.  pe  provisions  which  may  be  included  in  a Scheme  of  Regulation, 
as  set  out  in  the  Commons  Regulations  of  1935,  contain  the  following : 

3.  The  Council  may  execute  any  necessary  works  of  drainage,  raising,  levelling 
or  other  works  for  the  protection  and  improvement  of  the  common.^^and  may* 
nlLl  “ accidents  fence  any  quarry,  pit,  pond,  stream  o^  other  like 

place  on  the  common,  and  shall  preserve  the  turf,  shrubs  trees  nlants  and  erass 
thereon,  and  for  this  purpose  may,  for  short  periods  \nS  by  fen^^^^^ 
for  require  rest  to  revive  the  same,  and  may  plant  trees  and  shrubs 

for  shelter  or  ornament,  and  may  place  seats  upon  and  light  the  common,  and 
otherwise  improve  the  common  as  a place  for  exercise  and  recreation.  Save  as 
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hereinafter  provided,  the  Council  shall  do  nothing  that  may  otherwise  vary 
or  alter  the  natural  features  or  aspects  of  the  common  or  interfere  with  free 
access  to  any  part  thereof  . . . 

5 The  inhabitants  of  the  district  and  neighbourhood  shall  have  a right  of  free 
access  to  every  part  of  the  common  and  a privilege  of  playing  games  and  of 
enjoying  other  species  of  recreation  thereon,  subject  to  any  byelaws  made  by  the 
Council  under  this  Scheme. 

8 The  Council  may  set  apart  for  games  any  portion  or  portions  of  the 
conimon  as  they  may  consider  expedient,  and  may  form  grounds  thereon  for 
cricket,  football,  tennis,  bowls  and  other  similar  games,  and  may  allow  such 
grounds  to  be  temporarily  enclosed  with  any  open  fence,  so  as  to  prevent  cattle 
and  horses  from  straying  thereon ; but  such  grounds  shall  not  be  so  numerous 
or  extensive  as  to  affect  prejudicially  the  enjoyment  of  the  common  as  an  open 
space  or  the  lawful  exercise  of  any  right  of  common  . . . 

9 The  Council  may,  with  the  consent  of  the  person  or  persons  entitled  to 
the  soil  of  the  common  and  of  the  Minister,  temporarily  set  apart  and  fence 
such  portion  or  portions  of  the  common  as  they  may  consider  expedient  for  the 
parking  of  motor  and  other  vehicles,  and  may  make  such  charges  for  the  use  of 
such  part  as  they  may  deem  necessary  and  reasonable  . . . 

These  powers  substantially  repeat  those  in  the  National  Trust  Act,  1907  but 
omit  the  significant  provision  in  the  corresponding  Regulation  of  the  National  Trust 
Act,  which  is  ; — 

They  may  plant  drain  level  and  otherwise  improve  and  alter  any  part  or 
parts  of  such  property  so  far  as  they  may  deem  necessary  or  desirable  and 
they  may  make  temporary  enclosures  for  the  purposes  of  this  subsection  and 
for  the  purpose  of  protecting  or  renovating  turf  and  for  protecting  trees  and 
plantations.  (S.  29  (i).) 


6.  Metropolitan  Commons.  Metropolitan  Commons  are  dealt  witti  specifically 
under  the  Metropolitan  Commons  Acts  of  1866  to  1898,  and  are  defined  as  those 
Commons  of  which  any  part  was  in  the  London  Metropolitan  Police  District  m 
1866  They  may  be  Regulated,  but,  except  by  Special  Act  of  Parliament  they 
cannot  be  enclosed  nor  can  any  part  be  appropriated  to  another  purpose  even 
though  other  land  is  offered  in  exchange. 


7 Rights  of  the  Public.  The  very  nature  of  common  land  made  its  enjoyment 
by  the  public  difficult  to  prohibit,  but  no  right  to  such  enjoyment  was  ever  recog- 
nised at  common  law.  Under  s.  193  of  the  Law  of  Property  Act,  1925,  members 
of  the  general  public  were  tor  the  first  time  given  rights  of  access  for  air  and 
exercise  to  any  land  which  is  a metropolitan  common,  manorial  waste,  or  a 
common  in  a borough  or  urban  district.  They  have  similar  rights  m respect  of 
any  land  subject  on  1st  January,  1926,  to  rights  of  common  if  the  lord  of  ffie  manor 
declares  by  deed  deposited  with  the  Minister  that  s.  193  should  apply.  The  rights 
granted  under  this  section  are  subject  to  any  Act,  Scheme  or  Order  for  the  rcgH“' 
tion  of  the  common  and  to  any  other  limitations  or  conditions  imp^osed  by  the 
Minister  for  its  protection.  Such  a Scheme  by  the  Minister  is  probably  the  chiet 
inducement  for  the  lord  of  the  manor  in  a rural  district  to  execute  a deed  granting 
rights  to  the  public.  Section  193  also  imposes  penalties  lor  abuse  of  these  rights 
viz.  for  driving  vehicles  on  to  the  common  or  lighting  fires  on  it,  so  that  the  lord 
of  the  manor  can  now  more  easily  prosecute  and  abate  nuisances  committed  by 
the  public. 

More  recently  the  National  Parks  and  Access  to  the  Countryside  Act,  1949, 
provides  for  public  rights  of  access  to  open  country  which  may  include  common 
land.  (S.  59.) 

8.  Purchase  of  Common  Land.  The  Commons  A.cl  of  1876  empowers  Distria 
Councils  to  accept  gifts  of  common  land  lo  be  held  m trust  for  the  benefit  of 
Districts  and  to  acquire  common  rights  to  prevent  their  extinction.  The  power  to 
purchase  common  land,  if  neces.sary  compulsorily,  to  preserve  it,  for  the  benefit  of 
30001  ^ ^ 
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the  commoaers  and  of  the  general  public,  and  to  prevent  the  exploitation  of  its 
resources  in  ways  which  might  injure  public  interests,  is  not,  however,  clear,  unless 
it  can  be  said  that  the  acquisition  of  such  land  for  such  purposes  is  a Statutory 
function  of  Local  Authorities.  The  National  Trust  Act,  however,  provides  that 
Local  Authorities  may  acquire  common  land  to  convey  it  to  the  Trust. 

Common  land  (other  than  Metropolitan  Commons)  may  be  acquired  by  com- 
pulsory purchase  for  the  purpose  of  the  Housing  Acts,  New  Town  Act  and  other 
Statutory  functions,  but  such  acquisition  is  subject  to  special  Parliamentary  pro- 
cedure unless  other  land  is  given  in  exchange. 

The  power  to  acquire  common  land  for  Naval,  Military  or  Air  Force  purposes 
without  Parliamentary  sanction  is  confined  to  the  acquisition  of  land  for  actual 
defence,  though  schemes  have  been  entered  into  with  the  Service  Departments  for 
training  on  common  land  subject  to  safeguards  necessary  to  give  full  protection 
to  the  public  interest. 

Under  s.  85  of  the  Agriculture  Act,  1947,  the  Minister  is  enabled  to  acquire 
any  land  (including  common  land)  which  was  requisitioned  during  the  war  for 
agricultural  purposes,  if  the  Minister  is  satisfied  that  possession  should  be  retained 
by  him  to  secure  or  maintain  its  full  and  efficient  use  for  agriculture. 

B.  PRACTICAL  CONSIDERATIONS 

9.  Owing  to  improvements  in  transport  since  the  Commons  Act,  1899,  the 
primary  function  of  common  land  has  in  some  cases  already  changed  from  that 
of  meeting  the  needs  of  Commoners  only  to  tliat  of  satisfying  the  desire  of  both 
local  and  distant  communities  for  open  land  for  rest,  recreation  and  enjoyment. 
The  extent  to  which  it  is  desirable  that  the  public  shall  have  a right  of  free 
access  to  every  part  of  a particular  common,  depends  upon  the  extent  to  which 
the  general  public  is  likely  to  exercise  such  rights,  and  the  situation  of  the  common 
is  an  important,  and  perhaps  the  determining  factor.  In  parts  not  so  intensively 
used  or  likely  to  be  used,  however,  and  subject  to  the  interests  of  the  Nature 
Conservancy,  it  is  open  to  question  whether  it  is  necessary  to  the  enjoyment 
of  the  common  by  the  public  that  nothing  shall  be  done  ‘ to  alter  the  natural 
features  or  aspects  of  the  common,’  if  this  means  that  nature  is  to  be  left  to 
herself.  When  the  common  rights  were  fully  exercised  and  the  open  land  was 
grazed,  or  the  bracken  cut  for  bedding,  rank  growth  was  kept  down,  but  now 
large  areas  of  little  used  land  are  overgrown  with  bramble  and  thorn,  impenetrable 
to  Sie  walker  and  of  little  value  to  visual  amenity. 

10.  It  is  for  consideration  whether  such  little  used  land  as  is  mentioned  in  the 
last  paragraph  can  be  improved,  for  the  benefit  of  the  inhabitants  of  the  district 
and  neighbourhood  and  of  the  general  public,  without  taking  from  its  natural 
beauty.  Two  main  lines  of  investigation  seem  possible,  either  of  which  would  secure 
some  return  from  the  soil,  and  thereby  some  revenue  to  set  against  the  cost  of 
maintenance  of  those  other  parts  which  the  public  use  intensively. 

(a)  Agricultural  Use ; The  fact  that  the  land  has  not  been  enclosed  under  the 
Inclosure  Acts  might  lead  to  the  general  supposition  that  the  soil  is  poor  and 
unsuitable  for  arable  farming.  At  the  time  this  was  probably  broadly  true,  but 
farming  technique  has  improved,  and  the  crops  raised  from  some  commons  by 
the  County  War  Agricultural  Executive  Committees  show  what  can  be  done  in 
favourable  circumstances.  It  must  be  remembered,  however,  that  the  Committees’ 
labour  and  equipment  was  generally  supplied  from  a central  pool,  and  it  is  ques- 
tionable whether  a significant  area  of  common  land  is  good  enough,  and  in  parcels 
large  enough,  to  justify  fixed  equipment.  Further,  arable  farming  necessarily  means 
enclosure  and  considerable  restriction  of  public  access. 

These  difficulties  do  not  arise  to  the  same  extent  if  the  land  is  used  for  grazing. 
Grazing  of  unimproved  land  would  appear  to  have  little  future,  but  it  has  been 
proved  to  be  economically  practicable,  by  improvement,  to  reclaim  parts  of  com- 
mons from  the  scrub  to  which  they  had  reverted,  and  to  make  good  grazing  of 
them.  Though  fencing  is  necessary  to  keep  in  the  stock  and  the  consent  of  the 
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Minister  of  Agriculture,  Fisheries  and  Food  is  required,  public  access  can  be  given 
to  every  part  of  the  grazed  fields  by  stiles  over  the  fencing.  In  an  actual  case, 
16  acres  of  common  land  owned  by  the  National  Trust  was  leased,  after  due 
public  notice  and  with  the  approval  of  the  Minister,  to  an  adjoining  farmer. 
Previously  the  land  had  been  covered  with  water-grass  and  other  wild  grasses, 
bracken  and  thorn  scrub,  and  except  for  a footpath  across  it,  it  was  largely  im- 
penetrable to  the  public.  The  farmer  cleared  the  land,  ploughed  it,  treated  it  with 
lime  and  slag,  re-seeded  it  and  brought  water  on  to  it.  In  the  second  year  he 
took  off  30  tons  of  hay  and  pastured  30  cattle.  In  the  result,  derelict  land  has 
been  brought  back  into  use  and  public  access  has  been  extended,  but  becai^e 
of  the  difficulty  of  proving  that  the  improvement  was  of  direct  benefit  to  the 
neighbourhood,  though  no  objection  to  it  was  raised,  the  Minister  was  able  to 
allow  only  seven  years’  lease — barely  enough  to  enable  the  costs  of  the  improve- 
ments to  be  recovered  and  not  enough  to  enable  those  costs  to  rank  for  grant. 


(b)  Forestry : Many  commons  already  carry  substantial  areas  of  established 
woodland,  and  other  parts  formerly  open,  which  have  gone  out  of  use,  are 
reverting  naturally  through  thicket  and  scrub  to  forest  conditions.  There  seems 
no  reason  why  this  natural  process  should  not  be  hastened,  for  the  benefit  or  the 
national  economy  and  indeed  of  the  public,  for  a well  kept  woodland  must  ^e 
pleasure  to  many,  as  well  as  providing  a source  of  revenue  for  those  responsible 
for  the  upkeep  of  the  common.  Few  soils,  so  long  as  they  can  be  drained,  are 
unsuitable  for  planting  if  the  species  of  trees  are  properly  chosen,  and  quite 
small  areas — 50  acres  or  even  less — are  capable  of  economic  management,  in 
young  plantations,  while  the  trees  are  close  together,  access  into  the  wood  is 
physically  difficult,  but  as  the  trees  mature  and  the  woodland  is  opened  by  thin- 
ning, the  public  can  walk  through  it  freely.  The  fencing  of  new  plantations  against 
rabbits  is  now  less  necessary  in  most  parts  of  England  arid  Wales,  and,  as  rem 
parts  only  of  the  common  would  be  planted,  notice  boards  might  well  be  enough, 
in  many  cases,  to  warn  the  public  of  the  existence  of  a plantation  unti  young 

trees  are  big  enough  to  be  easily  seen.  Once  established,  parts  at  least  ^uch  a 

woodland  could  be  maintained  by  natural  regeneration  without  replanting,  and 
the  yield  even  from  conifers  might  be  as  high  as  £400  an  acre  at  70  years. 

The  greatest  danger  to  a woodland  where  there  is  unrestricted  public  “cess  is, 
of  course,  the  danger  of  fire,  and  to  meet  this  it  might  be 
breaks  and  to  prepare  rides  wide  enough  to  allow  appliances  to  get  thro  g , 
these,  which  are  a common  feature  of  woodlands,  make  also  for  easier  access  by 
the  public  and  they  need  detract  in  no  way  from  the  amenity  or  the  lann. 

11.  The  possibility  of  using  common  land  for  building 
greyer  scale  and  on  any  other  basis  than  that  provided  for  >" 

must  be  disniis.sed.  From  time  immemorial  the  common  lands  have  been  av 
able  for  the  use  and  enjoyment  of  the  coramonera  of  the 
recently,  in  many  cases,  of  the  inhabitants  of  the  district 

now  close  to  or  enveloped  by  towns  are  what  remain  of  the  former  green  neiis 
a™  opefspaces  of  the  tillages  from  which  the  towns  have  grown,  and  they  should 
be  as  jealously  guarded.  .... 

This  is  not  to  say,  however,  that  they  must  be  left 
for  cultivated  they  have  been,  also  from  time  immemorial,  by  the  tnethons  prac 
Led  in  successive^ generations.  Steps  are  now  necessary  to  enable  modern  methods 
to  make  fuller  use  of  the  land,  for  the  benefit  of  all. 

12.  Since  1889  the  Minister  of  Agriculture  has  been  the  ^ 

the  control  of  common  land,  and  any  scheme  for  its  Inclosure  or  Regulation  m 

be  confirmed  by  him. 

Since  1943,  however,  there  has  been  a separate  Minister  (now  the  Minister  ot 
Housing  and  Local  Government)  ‘charged  with  the 

and  continuity  in  the  framing  and  execution  ® x^nister 

the  use  and  development  of  land  throughout  England  Wale  ^ Mimster 
responsible  for  Town  and  Country  Planning.  It  is  he  who  is  responsible  for  ensuring 
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authority  must  have  had  that  informa- 
tion in  order  to  make  their  map. 

3621.  Professor  Stamp’.  That  is  not,  I 
think,  quite  in  accord  with  other  infor- 
mation we  have  had,  namely,  that  the 
planning  authority  is  concerned  with  the 
provision  of  open  spaces,  and  shows  on 
the  map  actual  or  probable  open  spaces, 
but  has  not,  in  fact,  collected  any  infor- 
mation as  to  the  extent  of  common  land. 

^The  point  I wanted  to  make  is  that 

if  an  open  space  which  is  a common  is 
shown  on  the  county  map  as  being  acces- 
sible to  the  public,  the  county  council 
must  have  examined  the  legal  position 
of  the  common  before  they  could  put  it 
in  the  map.  We  ourselves,  as  I said  by 
way  of  illustration,  made  a mistake  in 
respect  of  one  common  which  we  should 
not  have  shown,  and  there  are  others 
which  on  the  same  grounds  we  did  not 
show. 

3622.  Mr.  Arnold-Baker  ■.  Is  not  that 
perfectly  logical?  Is  not  your  concern 
with  land  use,  and  if  the  public  use  a 
bit  of  land  you  mark  it  so  on  the  map? 
^Yes,  if  they  have  the  right  to  use  it. 

3623.  Chairman : May  I read  out  what 
Dame  Evelyn  said  about  Surrey,  because 
that,  I think,  will  make  the  position 
clear : 

‘ I was  looking  ju^t  before  I came 
here  at  the  Surrey  Plan,  knowing  that 
.there  were  commons  in  Surrey.  The 
Plan  simply  shows  their  com.mo-ns  as 
“ white  ” land.  I looked  at  Wimbledon 
Common,  and  that  is  shown  as 
“ white  ” land.  They  have  in  their 
written  statement,  which  accompanies 
the  Plan,  a general  paragraph  stating 
that  there  are  in  Surrey  so  many  acres 
of  common  land,  heath  land  and  rough 
country.  They  class  it  all  together ; 
they  have  not  attempted  the  extra- 
ordinarily difficult— perhaps  near 
impossible — ^job  of  sorting  out  in  their 
survey  what  is  common  land ; and 
planning  authorities  in  general  do  not 
attempt  it.’ 

Is  that  a correct  statement  so  far  as 
Supey  is  concerned,  q.uite  apart  from 
Wimbledon  Common  being  shown  in 
white? -Yes.  but  so  far  as  the  com- 

mon land  is  subject  to  public  access,  and 
is  therefore  public  open  space  within  .the 
meaning  of  the  notation  on  the  map,  that 
is  known  and  has  been  investigated.  But 
common  land  in  general  has  not  been 
investigated. 


3624.  What  she  said  is  that  so  many 
acres  of  common  land,  subject  to  your 
qualification,  heathland  and  rough 
country  are  all  classed  together  and  not 

separately.  Is  that  correct? Yes,  as  a 

general  description. 

3625.  Would  you  then  in  fact  be  able 

to  tell  us,  except  from  such  information 
as  you  may  have  in  your  records,  how 
much  common  land  in  Surrey  is  in  fact 
open  to  the  public? No. 

3626.  Mr.  Evans:  And  would  there 
then  be  common  land  in  Surrey  which  is 
not  shown  on  your  plan  because  the 

public  has  no  legal  right  of  access? 

Yes. 

3627.  Professor  Stamp:  And  is  there 
probably  much  land  of  that  kind  in 
Surrey  on  which  it  is  customary  for  the 

public  to  move? ^Yes.  I do  not  know 

exactly  how  much. 

3628.  Mr.  Arnold-Baker:  And  con- 
versely would  there  be  land  to  which  the 
public  has  a legal  right  of  access  but 
which  is  not  common  land?— — Yes. 

3629.  Sir  George  Pcpler:  Was  the 
‘ white  ’ land  Dame  Evelyn  referred  to 

land  not  shown  for  any  use? 1 think 

so. 

3630.  I wonder  if  the  Minister  of 
Housing  and  Local  Government’s  fairly 
recent  note  about  defining  green  belts 
makes  a difference  to  the  situation.  I 
know  on  your  Surrey  map  you  have  a 
Metropolitan  green  belt  shown  in 
general,  but  does  not  the  Minister  now 
want  something  rather  more  precise? 
— -I  think  he  has  suggested  that  the 
planning  authorities,  including  those  in 
Greater  London,  should  consider 
whether  the  green  belt  needs  extending. 

3631.  But  not  defining?  I thO'Ught  the 

M'inister’s  idea  was  that  instead  of  show- 
ing it  in  white  it  should  be  shown  as 
proposed  green  belt. ^Yes. 

3632.  Professor  Stamp:  Before  we  go 

on  to  deal  with  the  memorandum,  I feel 
Mr.  Durrant  may  be  in  a very  difficult 
position  in  answering  for  the  Town 
Planning  Institute,  without  expressing 
his  own  particular  viewpoint.  "Was  not 
the  memorandium  published  some 
months  ago  in  the  lournal  of  the 
Institute? ^Yes. 

3633.  As  a result  of  that  has  the 
Institute  received  any  comments  on  it, 
for  or  against?— — ^I  have  not  been  told 
of  any. 
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3634.  May  we  take  it  'that  it  is 

generally  accepted  by  the  members  who 
have  seen  it  in  print? Yes. 

3635.  Turning  then  to  the  memoran- 
diim,  in  paragraph  3,  ‘ Rights  of  lord  of 
the  manor,’  you  say  ' he  may  use  the 
land  as  absolutely  as  if  no  right  of  com- 
mon existed.’  Is  it  really  true  that  the 
lord  of  the  manor  has  absolute  power? 
^Yes,  so  long  as  he  does  not  inter- 
fere with  the  commoners’  rights,  so  I am 
advised. 

3636.  Chairman-.  On  paragraph  5,  do 
you  know  what  were  the  Reguktions  in 
operation  before  1935?  Were  they 
roughly  the  same  as  those  in  operation 

now? T do  not  know.  I noticed  that 

gap  myself,  but  the  Ministry  of  Agricul- 
ture in  their  evidence  only  referred  to  the 
1935  Regulations. 

3637.  I do  not  think  when  we  had  the 
Ministry  before  us  we  quite  realised 
how  imiportant  those  regulations  are.  Do 
they  not  seem  very  considerably  to 

modify  the  scope  of  the  Act  itself? 

Yes. 

3638.  On  the  other  hand  it  seems  that 
local  authorities  are  bound  by  the  Regu- 
lations, so  that  they  cannot  in  fact 
produce  a scheme  which  though 
apparently  within  the  terms  of  the  Act 
may  not  be  within  the  terms  of  the  Regu- 
lations ; I therefore  wondered  if  the 
Town  Planning  Institute  had  had  any 
experience  of  the  previous  regulation. 
No. 

3639.  On  your  final  sub-paragraph  of 
X^aragraph  5,  we  have  been  advised  that 
this  provision  of  the  National  Trust  Act, 
1907  and  the  appropriate  regulation  is 
no  longer  applied.  There  is  some  doubt 
as  to  whether  it  is  consistent  with  the 
Law  of  Property  Act,  1925.  Have  you 

come  across  that  point  of  view? That 

point  has  been  made  to  us  by  the 
National  Trust  in  discussion. 

3640.  On  paragraph  6,  Metropolitan 

Commons,  is  it  true  that  the  local  autho- 
rity has  no  power  over  the  land,  or,  as 
you  say,  that  the  Commons  may  be  Regu- 
lated, but,  except  by  special  Act  of  Par- 
liament they  cannot  be  enclosed  nor  can 
any  part  be  appropriated  to  another 
purpose  even  though  other  land  is 
offered  in  exchange? ^Yes. 

3641.  In  your  second  recommendation 
you  suggest  that  the  local  highway  autho- 
rity should  be  empowered  to  acquire  land 
from  these  commons.  Is  that  not  possible 


under  existing  highway  law? Only  by 

special  Act  of  Parliament  in  respect  of 
Metropolitan  commons. 

3642.  Mr.  Arnold-Baker : Have  any 

private  Acts  in  fact  been  passed  since, 
say,  1866? 1 do  not  know. 

3643.  Is  it  an  extremely  expensive 

procedure? 1 think  it  might  be. 

3644.  Do  you  know  what  is 'the  incidence 

of  costs  in  this  matter? No.  You  will 

hear,  I think,  through  other  evidence 
that  the  Surrey  County  Council  wish  to 
widen  the  road  over  Banstead  Common, 
and,  I believe,  had  actually  reached 
agreement  with  the  Conservators  as  to 
the  land  to  be  offered  in  exchange ; but 
the  Conservators  then  withdrew,  having 
been  advised  that  as  Conservators  of  a 
Metropolitan  Common  this  was  not 
within  their  power.  The  County  Council 
took  counsel’s  opinion,  which  confirmed 
that  view,  and  if  your  Commission  had 
not  been  sitting  I think  they  would  have 
been  forced  to  promote  a special  Parlia- 
mentary Bill.  I think  that  was  specially 
mentioned  by  the  Commons  and  Open 
Spaces  Society. 

3645.  The  evidence  from  the  Ministry 
of  Agriculture  on  the  Metropolitan  Oom- 
mions  Act,  1866,  confirms  that  a private 
Act  is  needed : — ‘ Section  5 of  the  Act 
specifically  prohibits  the  Minister  from 
entertaining  a proposal  to  inclose  such  a 
common  or  any  part  of  it.’  Does  the 
SuiTey  County  Council  produce  its  own. 

annual  general  powers  Act? ^No  ; the 

last  private  Act  which  they  produced 
was  in  1936,  and  they  have  one  now 
under  consideration. 

3646.  Do  the  London  County  Council 
produce  a general  powers  Bill  every  year 

as  they  used  to  once? did  not  know 

it  was  a regular  practice,  but  I know 
there  have  been  several  recently. 

3647.  Would  a proposal  to  inclose 

necessarily  involve  a separate  application 
to  Parliament?  In  Surrey  would  you  not 
put  a lot  of  things  all  together  in  one 
Bill? ^Probably,  yes. 

3648.  Professor  Stamp:  You  use  the 
words  ‘the  London  Metropolitan  Police 
District  in  1866  ’.  Is  that  still  the  limit, 
or  are  Metropolitan  commons  now 
situated  within  a more  extensive  area? 

1 am  advised  not.  It  is  still  the 

Metropolitan  Police  District  as  defined 
in  1866. 
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3649.  On  paragraph  7 if  an  area 
changes  its  status  and  becomes  an  urban 
district  or  a borough,  then  is  the  status 
of  the  common  land  within  such  a dis- 
trict automatically  changed  under  Section 

193? Yes,  that  is  the  advice  which 

the  Institute  has. 

3650.  So  that  an  authority  could  get 

control  over  common  land  by  constitut- 
ing a new  borough.  Have  not  quite  a 
number  of  areas  changed  their  status 
recently  in  Surrey? ^Yes,  in  1934. 

3651.  Did  the  common  land  within 
those  areas  automatically  change  in 

status? It  became  subject  to  public 

access,  that  is  all. 

3652.  Chairman:  The  authorities  do 

not  get  control  over  it.  Does  it  not 
merely  mean  the  public  have  a right  of 
access? Yes. 

3653.  Professor  Stamp:  Which  it  did 

not  have  before? ^Yes. 

3654.  Chairman:  On  that  inter- 

prkati'On,  would  an  Act  which  applied 
to  urban  district  councils  in  1925 
continue  to  apply  to  a district  if  it  ceased 
to  be  urban — and  would  it  apply  to  a 
new  urban  district  which  came  into 
existence  after  1925?  Have  you  taken 

advice  on  these  possibilities? 1 have 

on  the  latter  and  in  a particular  case 
which  I think  Professor  Stamp  knows 
well — Ashtead  Common — I know  of  no 
formal  deed  or  scheme  of  regulation,  but 
the  Common  is  in  fact  now  open  to  the 
public.  The  only  thing  that  has  happened 
to  Ashtead  Common  is  that  it  came  into 
the  Leatherhead  Urban  District  from  the 
Epsom  Rural  District  in  1934. 

3655.  Mr.  Arnold-Baker:  What  would 
happen  if  an  urban  district  were  de- 
urbanised? — I have  taken  no  advice  on 
that. 

3656.  Professor  Stamp:  When  Ash- 
tead Common  was  in  Epsom  Rural  Dis- 
trict there  was  a lord  of  the  manor — 
incidentally  I think  he  happened  to  be 
clerk  of  the  council — ^who  then  exercised 
all  the  rights  of  lord.  What  is  the  position 
for  that  common  now  it  is  in  an  urban 

district? ^The  position  is  the  same.  I 

was  speaking  to  Mr.  Cotton  only  the 
other  day. 

3657.  Is  he  still  the  lord  of  the  manor? 

Yes.  Up  to  about  thirty  years  ago 

the  common  used  to  be  grazed  by  ad- 
joining farms,  but  those  farms  are  now 
largely  built  over.  During  the  war  about 


200  acres  of  the  common  were  requisi- 
tioned by  the  Ministry  of  Agriculture 
and  cultivated ; the  requisition  has  since 
finished,  and  the  common  is  going  back 
to  rough  scrub,  or  large  parts  of  it  are, 
so  far  as  the  public  do  not  keep  them 
open  by  their  use. 

3658.  It  is  a very  typical  case  of  the 
way  in  which  a common  which  was  pre- 
viously very  attractive  as  an  open  space 
is  now  much  overgrown  with  reeds  and 
brambles,  and  so  on.  Do  you  agree  it 
is  far  less  attractive  than  it  used  to  be? 

1 am  afraid  I have  not  known  it  long 

enough,  but  I can  well  imagine  that  is 
so. 

3659.  Sir  George  Pepler:  Going  back 

to  Ashtead— I may  be  wrong  in  this— 
my  recollection  is  that  there  was  a 
Roman  Villa  discovered  on  land  which 
came  under  Mr.  Cotton,  the  lord  of  the 
manor.  I do  not  know  if  it  was  common 
land.  Was  there  any  difficulty  about 
making  the  excavations  and  in  discover- 
ing the  foundations,  and  so  on? 1 

have  often  heard  the  story  of  that  dig- 
ging, because  it  was  done  by  my  late 
chief  who  was  a great  friend  of  Mr. 
Cotton.  I am  quite  sure  he  never  had 
any  difficulty,  but  exactly  what  legal 
steps  he  had  to  take  I do  not  know. 

3660.  Chairman:  Would  he  not  be 

interfering  with  the  rights  of  the  com- 
moners?  'It  sounds  terribly  like  it. 

3661.  Mr.  Evans:  In  paragraph  7 you 
say:  — 

‘Section  193  also  imposes  penalties 
for  abuse  of  these  rights,  viz.  for 
driving  vehicles  on  to  the  common  or 
lighting  fires  on  it,  so  that  the  lord 
of  the  manor  can  now  more  easili' 
prosecute  and  abate  nuisances  com- 
mitted by  the  public.’ 

Do  you  know  of  any  actual  cases  in 
Surrey  of  the  lord  of  the  manor  making 

use  of  that  power  to  prosecute? 1 

am  afraid  not. 

3662.  Chairman:  Is  the  first  sentence 
of  paragraph  9 quite  correct? 

‘ Owing  to  improvements  in  trans- 
port since  the  Commons  Act,  1899,  the 
primary  function  of  common  land  has 
in  some  cases  already  changed  from 
that  of  meeting  the  needs  of  Com- 
moners only  to  that  of  satisfying  the 
desire  O'f  both  local  and  distant 
communities  for  open  land  for  rest, 
recreation  and  enjoyment.’ 
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It  is  broadly  true  that  that  has  happened 
since  1899,  but  is  it  connected  with  the 
Commons  Act,  1899? ^No. 

3663.  Perhaps  I might  ask  here,  rather 
than  on  the  recommendations  at  the  end, 
whether  the  Town  Planning  Institute 
thinks  that  all  commons  ought  legally  to 
be  open  to  the  public,  and  not  merely 
those  in  urban  areas,  or  those  in  respect 
of  which  deeds  have  been  entered  into? 

1 think  that  is  a terribly  difficult 

question  to  answer. 

3664.  Do  you  mean  it  is  difficult  to 

answer  on  behalf  of  the  Institute? 

Yes.  I think  that  one  would  have  to 
make  a case  that  the  public  needed 
access  to  all  commons.  Of  course,  the 
degree  to  which  they  would  be  used,  and 
the  degree  to  which  they  really  form 
an  important  adjunct  to  adjoining  farms 
must  vary  enormously  over  the  country. 
On  much  of  this  you  have  already  had 
expert  evidence  from  commoners  who 
know  what  use  they  make  of  the  land 
in  ways  that  are  really  outside  our 
experience  in  Surrey.  The  Town  Planning 
Institute  is  concerned  to  see  that  ali  land 
is  used  to  the  best  public  advantage.  I 
think  that  they  would  feel  it  outside 
their  province  to  say  in  regard  to  all 
commons  that  it  was  necessarily  the 
proper  course  to  extend  the  automatic 
right  given  over  urban  commons  under 
Section  193  to  rural  commons  as  well. 
That  is  I take  it  what  it  really  comes  to. 

3665.  I raised  the  question,  because 
several  times  your  memorandum  seems 
to  be  approaching  that  point,  and  then 
actually  sheersiaway  from  it — particularly, 
of  course,  in  paragraph  9.  Would  you 
be  prepared  to  say  that  there  are  many 
commons  in  respect  of  which  the  local 
authority,  let  us  say,  the  rural  district 
council,  should  have  power  to  apply 
Section  193  without  the  sanction  of  the 
landowner?  1 am  thinking  particularly  of 
your  own  point  that  so  many  commons 
now  are  used  for  access  because  of  the 
invention  of  the  motor  bus  and  motor 

car. 1 .think  the  Institute  would  rather 

put  it  this  way,  that  under  the  Commons 
Act,  1899,  the  local  authority  can  put 
forward  a scheme  of  regulation  to 
recognise  the  rights  of  the  commoners 
and  of  the  public,  including  the 
inhabitants  of  the  neighbourhood ; a 
scheme  can  be  imposed  on  any  common, 
rural  or  urban  (there  is  no  distinction) 
except  Metropolitan  commons  and  some 
others  regulated  by  special  Act  which, 


1 believe,  are  excluded,  subject  to  a veto 
by  the  lord  of  the  manor,  or  by  a third 
by  value  of  those  interested  in  the 
common  rights.  One  recognises  the  great 
interest  of  the  lord  of  the  manor  in  the 
land,  but  after  all  many  private 
individuals  have  an  interest  in  land— 
their  own  land — and  for  that  land  the 
general  practice  is  that  it  after  a public 
inquiry  the  responsible  Minister  is 
satisfied  that  the  public  interest  requires 
that  the  land  should  be  used  in  another 
way,  then  compensation  is  provided  by 
Parliament,  and  the  authority  is  enabled 
to  see  that  that  other  use  prevails.  I think 
the  Institute  would  feel  that  if  the  veto 
could  be  removed  and  the  power  of 
making  a scheme  of  regulation  could 
be  used  generally  iby  local  authorities 
where  they  felt  it  desirable,  subject  to  a 
public  inquiry  into  objections  and  deci- 
sions by  the  Minister,  then  that  would  be 
a way  of  allowing  the  local  view  to  make 
itself  felt  satisfactorily. 

3666.  Do  you  interpret  the  Commons 
Act,  1899,  as  conferning  anything  like  a 
right  of  public  access?  Does  it  not  rather 

assume  that  people  have  access? We 

interpret  the  Act  as  conferring  a right  to 
propose  a scheme  for  regulation,  which 
can  include  public  access,  not  necessarily 
to  the  whole  common. 

3667.  But  is  it  not  a matter  of  reading 
the  provisions  of  Section  7 of  the  Com- 
mons Act,  1876,  into  the  Commons  Act, 

15997 ^Yes.  If  I might  continue  my 

earlier  point,  .it  would,  of  course,  be 
necessary  to  put  a much  wider  interpre- 
tation on  the  words  ‘ neighbourhood  ’ 
and  ‘ benefit 

3668.  The  Commons  Act,  1899,  says 
that  the  scheme  may  contain  any  of  the 
statutory  .provisions  for  the  benefit  ^ the 
neighbourhood  mentioned  in  Section  7 
of  the  Commons  Act,  1876,  These  statu- 
tory provisions  are:  — 

‘ (1)  That  free  access  is  to  be  secured 
to  any  particular  points  of  view ; and 

(2)  That  particular  trees  or  objects 
•of  historical  interest  are  to  be  pre- 
served ; and 

(3)  That  there  is  to  be  reserved, 
where  a recreation  ground  is  not  set 
out,  a privilege  of  playing  games  or  of 
enjoying  other  species  of  recreation 
at  such  times  and  in  such  manner  and 
on  such  parts  of  the  common  as  may 
be  thought  suitable,  care  being  taken 
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to  cause  the  least  possible  injury  to 
the  persons  interested  in  the  common  ; 
and 

<4)  That  carriage  roads,  bridle  paths 
and  footpaths  over  such  common  are 
to  be  set  out  in  such  directions  as  may 
appear  most  commodious  ; and 

(5)  That  any  other  specified  thing  is 
to  be  done  which  may  be  thought 
equitable  and  expedient,  regard  being 
had  to  the  benefit  of  the  neighbour- 
hood.’ 

It  is  not  easy  to  interpret  that,  I think, 
particularly  in  the  context  of  the  Com- 
mons Act,  1899.  Do  you  know  of  the 
Act  having  been  used  by  any  rural  dis- 
trict council  to  assume  power  to  give 

access  to  members  of  the  public? 

Yes,  my  information  is  that  there  are 
certain  commons  in  rural  districts  in 
Surrey  so  regulated  by  schemes  made  as 
recently  as  1936  under  the  Commons 
Act,  1899. 

3669.  Do  those  schemes  appear  to  give 

a right  of  access  to  members  of  the  puib- 
lic,  or  do  they  just  assume  they  have 
access? ^They  appear  to  give  it. 

3670.  From  your  point  of  view  when 

drawing  up  your  map  did  you  assume 
that  all  regulated  commons  were  open 
to  the  public? ^Yes,  but  those  par- 

ticular commons  were  small  ones,  and  we 
would  not  assume  that  public  access 
necessarily  applied  to  the  whole  com- 
mon. 

3671.  The  1935  Regulations  actually 
say:  — 

‘ The  inhabitants  of  the  district  and 
neighbourhood  shall  have  a right  of 
free  access  to  every  part  of  the  com- 
mon and  a privilege  of  playing  games 
and  of  enjoying  other  species  of  reore- 
tion  thereon  subject  to  any  bye-laws 
made  by  the  Council  under  this 
Scheme.’ 

Has  not  the  Minister  of  Agriculture  in 
fact  assumed  therein  that  the  1899  Act 
gives  the  local  authority  power  to  open 

the  whole  common  to  the  public'^ 

Yes. 

3672.  Professor  Alun  Roberts:  Are 
you  quite  happy  that  the  position  of 
'agricultural  use  set  out  in  paragraph 
10  {d)  though  perfectly  true  of  the  heath- 
lands  of  soiifthern  England  applies 
equally  to  the  rural  areas  in  the  mid- 
lands, the  north  and  the  west?  I know 
the  limitations  on  exploiting  commons 


or  providing  fixed  equipment  and  so  on 
are  almost  completely  prohibitive,  but  I 
doubt  whether  that  paragraph  reflects  the 
true  potential  of  all  common  lands 
throughout  the  country.  I suggest  that 
the  degree  of  land  hunger  when  statutory 
inclosure  was  at  its  height  determined 
what  proportion  of  common  land  was 
then  taken  in.  The  paragraph  now 
admirably  covers  south-eastern  England 
with  its  high  proportion  of  light  heath- 
lands,  which  would  not  commend  them- 
selves at  any  time  for  inciosure,  par- 
ticularly as  steadings  with  expensive 
fixed  equipment,  but  even  with  its  quali- 
fications is  it  not  applicable  only  to  a 
seotioii  of  the  country  and  should  it  not 
be  modified  or  qualified  to  some  degree 

in  its  application  elsewhere?-; It  Js, 

of  course,  no  pant  of  the  Institute’s  in- 
tention to  give  agricultural  evidence,  and 
we  have  learned  a lot  from  what^  we 
have  read  of  the  earlier  evidence  given 
before  you.  This  is  simply  set  down  as 
the  background  on  which  our  proposals 
are  based.  I think  that  it  is  true  to  say 
that  the  commons  with  which  we  are 
most  intimately  concerned  are  the  ones 
nearest  to  the  big  centres  of  population, 
A lot  of  midland  commons,  of  course, 
are  at  least  near  enough  to  such  centres 
of  large  population  to  make  thern  very 
much  used  by  the  public,  but  I think  we 
felt  when  we  wrote  this  that  the  fact 
that  a great  deal  of  common  land  had 
been  successfully  cultivated  for  the  pro- 
duction of  crops  during  the  war  was  not 
necessarily  a true  picture  of  the  value 
of  that  land  in  ordinary  com,peti'tlvc 
peacetime  conditions  for  agricultural  u.se. 
It  appeared  to  us  that  at  least  two  fac- 
tors should  be  considered,  that  at  thal 
time  the  war  agricultural  executive  com- 
mittees were  farming  on  a mass  scale, 
and  with  nuass  resources,  and  thiat  it  was 
right  to  spend  more  money  on  the  work 
than  is  available  to  the  ordinary  farmer 
in  peacetime. 

3673.  Chairman:  Paragraph  10  («) 

towards  the  end  quoted  the  case — ‘16 
acres  of  common  land  owned  by  the 
National  Trust’.  Can  you  tell  us  where 

that  was? Banks  Common  at  Great 

Bookham,  next  to  Bookham  Common. 
It  was  mentioned,  though  not  by  name, 
in  the  National  Trust’s  evidence. 

3674.  How  was  a lease  of  even  seven 

years  given  which  you  say  was  not 
enough? 1 do  not  know. 
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3675.  Mr.  Lubbock:  When  you  say 
‘ the  Minister  was  able  to  allow’,  do  you 
mean  die  Minister  could  have  allowed 
more  but  only  felt  himself  able  to 

allow  seven  years? Yes.  I wonder  if 

I might  add  just  one  other  point.  In 
this  case  there  are  notices  at  the  sitiles 
sayiing  that  it  is  common  land,  and  that 
the  grazing  is  being  done  to  benefit  the 
land  and  therefore  the  public  at  large. 
There  are  stiles  over  the  fences,  and, 
once  in,  the  public  is  free  to  wander 
throughout  the  area. 

3676.  Sir  Donald  Scott:  Were  there 
many  objections  from  the  public  when 

tlie  scheme  started? 1 believe  none  at 

all,  but  I am  not  sure.  Certainly  it  was 
supported  by  the  Commons  Preservation 
Society. 

3677.  Chairman:  Had  they  already 
become  used  to  its  being  ploughed  up 

during  the  war? 1 am  not  sure 

whether  that  part  had  been  ploughed. 

3678.  Not  even  ploughed  up  and  re- 
seeded?  1 do  not  know,  but  I would 

not  have  thought  so.  I would  not  have 
thought  it  could  have  gone  back  quite 
so  far  as  it  has  in  the  short  time  since 
the  war. 

3679.  Sir  George  Pepler:  Do  you  have 
a serious  litter  problem  on  the  Surrey 

Commons? Yes,  at  all  the  main 

viewpoints. 

3680.  Wlho  pays  for  clearing  that  up? 

^The  owner  of  the  land  so  far  as 

National  Trust  land  is  concerned,  or  land 
which  the  county  council  and  the  dis- 
trict councils  own.  What  happens  where 
there  is  just  a public  right  of  access  I 
really  do  not  know.  I do  not  know  of 
any  case  of  the  kind  where  a local  autho- 
rity has  undertaken  to  clear  the  litter, 
though  I suppose  it  could  be  done.  For 
Limpsfleld  Common  the  county  council 
were  asked  last  year  to  make  a special 
Donitribution  to  the  Conservators’  ex- 
penses, because  they  wanted  to  spend 
£20  odd  on,  among  other  things,  new 
litter  baskets.  The  conservators  employ 
a warden  themselves,  as  presumably  is 
normal  where  there  is  a scheme  of  regu- 
lation. It  is  a serious  item  in  the  cost 
of  running  a common  for  the  public 
benefit,  and  it  is  partly  with  that  in 
mind  that  the  Institute  feels  that  some 
way  of  recovering  some  revenue  from 
parts  of  the  common  which  the  public 
do  not  regularly  use  might  well  be  to 
the  greater  benefit  of  all. 


3681.  Mr.  Floyd:  On  paragraph 

10  (6)  just  at  the  end,  it  says: 

‘ Once  established,  parts  at  least  of 
such  a woodland  could  be  maintained 
by  natural  regeneration  without  re- 
planting, and  the  yield  even  from  coni- 
fers might  be  as  high  as  £400  an  acre 
at  70  years.’ 

I think  it  should  be  realised  that  in 
addition  to  that  the  thinnings  from  such 
an  area  from,  say,  20  or  25  years  on- 
wards oould  produce  a revenue  of  any- 
thing from  £40  to  £80  each  year  that 
thinning  was  carried  out.  Would  you  not 
agree  one  must  take  into  account  the 

income  as  well  as  the  capital  value? 

Yes. 

3682.  Chairman:  Does  paragraph  11 

particularly  illustrate  your  comment  that 
the  Town  Planning  Institute  was  not 
speaking  for  local  authorities?  We  have 
had  some  evidence  from  local  autho- 
rities which  is  the  reverse  of  this. 

Yes. 

3683.  In  the  view  of  the  Town  Plan- 
ning Institute  should  this  paragraph 
apply  to  all  commons?  Do  you  mean 
that  no  common  land  should  be  built 

on? Yes,  I think  that  would  be  the 

Institute’s  view. 

3684.  Mr.  Floyd:  We  have  had  it  put 

to  us  that  the  commons  are  the  last 
uncommitted  land  in  this  country,  and 
that  however  well  versed  the  members 
of  your  profession  may  be  about  present 
day  conditions  it  is  very  useful  to  have 
a reserve  of  land  which  is  more  difficult 
to  develop  in  order  to  give  our  suc- 
cessors a chance ; and  it  has  been  put 
that  these  large  open  spaces  are  not  in 
effect  the  result  of  planning,  but  histori- 
cal accident. 1 think  it  would  be 

frightfully  difficult  to  justify  having  any 
specified  area  of  open  space  by  a par- 
ticular standard.  I think  one  could  do 
that  easily  enough  with  playing  fields, 
allotments,  perhaps  local  parks,  and  so 
on,  but  there  is  no  standard  I can 
imagine  by  which  one  can  possibly  judge 
the  need  for  what  is  just  general  open 
country — how  far  that  need  would  be 
met  by  being  able  to  walk  through  open 
country,  and  how  far  it  is  necessary 
to  be  able  to  step  off  the  footpath  and 
walk  across  as  one  can  on  moorland.  1 
think  that  that  really  is  the  vital  value 
of  the  common  land  which  can  never 
be  justified  by  figures,  but  which  quite 
clearly  is  increasing  in  importance  as 
people  can  get  about  more  easily. 
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3685.  Chairman:  Were  you  not  asked 
to  do  just  that  under  the  National  Parks 
and  Access  to  the  Countryside  Act,  1949 
— ^to  give  on  estimate  whether  there  is 
enough  land  in  the  county  available  for 

public  access? ^That  Act  is  awfully 

difficult,  we  have  found,  to  interpret  pre- 
cisely. We  first  thought  it  meant  that, 
and  then  it  seemed  that  we  were  asked 
to  decide  merely  in  respect  of  which 
areas  of  land  we  ought  to  take  action 
under  the  provisions  of  the  Act  to  secure 
public  access.  To  take  my  own  county, 
I think  we  would  fully  recognise  that 
there  are  further  points  along  the  North 
Downs,  for  example,  where  public  ac- 
cess would  be  of  great  value,  but  in  past 
years  many  important  public  viewpoints 
have  been  secured  to  the  public  by 
negotiations  with  the  landowners,  and 
Surrey  would  far  rather  go  on  in  that 
way.  The  County  Council  have  negotia- 
tions in  hand  at  present.  They  feel  that 
to  declare  here  and  now  that  they  in- 
tend, without  previous  negotiations  with 
the  landowners,  to  take  such  action  as 
is  open  to  them  in  respect  of  certain  areas 
of  land  might  well  destroy  the  goodwill 
of  the  landowners  towards  the  public, 
which  is  of  great  public  value. 

3686.  Is  not  section  61  a general  state- 
ment about  this? 

‘ (1)  Every  local  planning  authority, 
except  as  hereinafter  provided,  shall 
within  two  years  from  the  commence- 
ment of  this  Act  review  their  area  for 
the  purpose  of  .ascertaining  what  land 
there  is  in  their  area  of  the  description 
specified  in  sub-section  (2)  of  section 
fifty-nine  of  this  Act,  and  of  consider- 
ing what  action  should  be  taken  as 
respects  their  area,  whether  by  the 
making  of  access  agreements  or  orders 
or  by  the  acquisition  of  land,  for 
securing  access  by  the  public  for  open- 
air  recreation.’ 

^Yes. 

3687.  Does  this  not  require  you  to  say 
what  areas  of  your  county  ought  to  be 
open  to  access  to  the  public,  and  there- 
fore to  make  an  assessment  as  to  what 
the  needs  of  the  county  or  the  population 
were  in  this  respect? — —Yes,  hut  I think 
that  it  would  be  very  difficult  to  give 
such  an  assessment  on  the  basis  of  an 
acreage  per  thousand  people.  One  could 
readily  say  it  would  be  nice  to  walk 
along  the  North  Downs  from  Guildford 
to  Dorking,  but  to  say  that  the  popula- 
tion of  the  London  conurbation  is  so 


many  hundred  thousand,  and  therefore 
so  many  acres  of  open  land  are  needed 
in  a particular  county  would  be  quite 
impossible. 

3688.  Sir  George  Pepler:  As  I under- 
stand it  your  Council  has  considered  the 
matter,  and  prefers  if  it  can  to  proceed 
by  negotiation  rather  than  by  order? 
^Yes. 

3689.  Chairman:  Would  you  expand 
your  recommendations  rather  more  fuUy, 
because  they  are  not  always  very  closely 
connected  with  the  paragraphs  to  which 
they  refer?  For  example,  in  recom- 
mendation I there  is  a reference  to  the 
responsibility  which  is  to  rest  on  the 
Minister  for  the  granting  of  leases,  pre- 
sumably as  an  alternative  to  complete 

inolosure. This  was  written  against 

the  background  of  the  need  to  enable 
Conservators,  where  they  so  wished,  to 
grant  leases  of  part  of  a common  to 
enable  them  to  improve  that  land  for  the 
benefit  of  the  whole.  I think  the  impli- 
cation here  that  it  would  be  the  Minister 
of  Agriculture  who  would  grant  the  lease 
is  a little  loosely  worded.  It  is  rather  that 
he  should  authorise  a lease.  I have  said 
that  our  evidence  is  of  necessity  more 
from  the  point  of  view  of  public  access 
and  the  value  of  commons  to  the  public 
as  a whole.  You  will  have  heard  from 
other  sources  how,  and  in  what  ways,  a 
power  to  fence,  with  or  without 
restrictions  on  public  access,  would  help 
the  commoners. 

3690.  Would  the  Conservators,  or 
other  authority  in  control,  or  presumably 
the  lord  of  the  manor  in  many  oases,  be 
able  to  make  a lease  of  a part  of  the 
land  with  the  approval  of  the  Minister, 
so  that  that  land  could  be  fenced  during 
the  period  of  the  lease,  and  the  com- 
moners and  ithe  public  be  kept  out? 
Although  it  is  not  going  as  far  as  in- 
closure,  is  it  not  a sort  of  temporary 
enclosure  for  the  period  of  the  lease? 

Yes,  though  the  public  certainly 

would  not  necessarily  be  kept  out  any 
more  than  they  are  on  Banks  Common. 

3691.  Would  they  have  stiles? 

Yes.  I can  see  however  that  the  other 
commoners  would  be  excluded  ITorn 
grazing  the  land  because  this  would  be  a 
lease  to  a particular  individual  who 
might,  perhaps,  not  be  one  of  the 
commoners. 

3692.  And  would  the  public  be  kept 
out  only  in  the  sense  that  they  would 
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not  be  able  to  wander  freely  across  the 
lx>undaries? Yes. 

3693.  Had  you  any  period  in  mind  for 
the  lease?  Would  that  depend  on 

agricultural  considerations  ? Yes.  I 

understand  that  at  present  the  minimum 
leasehold  which  qualifies  for  a grant 
for  (bringing  water  on  to  land  is  21  years. 
Whether  that  is  necessarily  the  shortest 
possible  period,  J do  not  know.  Presum- 
ably the  sooner  a lease  can  be  reviewed 
in  the  light  of  changing  circumstances, 
the  better.  The  point  has  also  been  made 
to  you,  I think,  in  other  evidence,  that 
it  might  be  necessary  to  make  some 
amendment  to  the  Agricultural  Holdings 
Act,  1948,  which  would  enable  such  a 
lease  to  be  terminated. 

3694.  Speaking  generally,  do  you 
object  to  fencing  of  common  land  pro- 
vided means  of  access  to  the  public  are 

provided? think  it  would  depend  on 

local  circumstances  and  on  the  extent  to 
which  the  land  was  fenced.  A straight- 
forward answer  ;in  the  negative  would 
mean  that  we  would  not  object  to  the 
fencing  of  a whole  common  ; but  such 
fencing  would  mean,  if  the  public 
already  had  access,  that  the  character  of 
the  common  would  inevitably  change  be- 
cause the  whole  common  would  be 
brought  under  general  grazing  and  no 
part  -would  be  left  rough  as  the  public 
might  desire.  Subject  to  the  benefit  of  the 
common  as  a whole  and  of  the  people 
interested  in  it,  including  in  the  widest 
sense  the  inhabitants  of  the  neighbour- 
hood, T think  the  answer  would  be  that 
we  do  not  object  to  fencing  in  general. 

3695.  Sir  George  Pepler\  Would  the 

type  of  fence  be  o-f  importance? Yes, 

indeed. 

3696.  Mr.  Floyd : Would  your  recom- 

mendation losplit  upcommons  be  of  very 
wide  agricultural  benefit  in  many  cases? 
It  would  be  possible  to  lease  off  one 
portion  of  a common  to  one  man  who 
would  feel,  if  he  had  the  sole  occupa- 
tion, that  iit  was  worth  while  improving 
by,  for  example,  ploughing  and  reseed- 
ing periodically,  or  there  might  even  be 
a division  of  a common  where  there 
were  possibly  only  two  or  three  com- 
moners left. Yes. 

3697.  Chairman:  Would  you  object  to 
the  splitting  up  of  such  a common, 
dividing  it  into  separate  parcels  by 
inclosure,  but  not  to  movable  fencing  or 
a number  of  leases  over  a considerable 


period  to  cover  a whole  common  in,  say, 

50  years  or  something  of  that  kind? 

No,  I do  not  think  we  would. 

3698.  Professor  Stamp:  Where  do  you 

consider  the  formulation  of  such  a 
scheme  should  lie?  At  the  moment  the 
county  is  the  planning  authority,  and  the 
county  has  an  overall  view.  Is  it  the 
Institute’s  considered  opinion  that  the 
county  is  the  right  unit  for  the  overall 
planning  and  promoting  of  schemes ; or, 
in  such  a case  as  you  instance  in  your 
first  recommendation,  are  you  delegating 
the  future  of  commons  to  the  rural  dis- 
trict or  some  other  body? 1 think 

that  the  county  council  would  be  very 
much  guided  by  the  rural  district  coun- 
cils, but  unless  the  county  council  were 
closely  concerned  it  would  be  difficult 
for  the  rural  district  council  to  judge  the 
importance  of  the  regulation,  say,  of  a 
particular  common  from  the  point  of 
view  of  districts  outside  their  own.  I 
think  there  is  bound  to  be  a very  close 
partnership  between  the  two.  The  more 
the  -local  interest  is  represented  in  the 
management  of  a common  the  better, 
but  I think  that  the  promotion  of  such 
a scheme  might  well  be  part  of  the  plan- 
ning authority’s  duty. 

3699.  I believe  ithe  foundation  of  the 

Town  Hanning  Institute  really  goes  back 
to  the  days  when  you  were  concerned 
primarily  with  to-wn  planning? Yes. 

3700.  But  since  the  Town  and  Country 
Planning  Act,  1932,  has  not  everything 
become  town  and  country  planning,  so 
that  really  in  the  sense  of  your  actual 
interest,  you  should  now  be  the  Town 

and  Country  Planning  Institute? 

Yes. 

3701.  As  a member  of  the  Town — and 
Country — ^Planning  Institute,  have  you 
rather  relegated  any  matters  concerned 
with  the  agricultural  use  of  rural  com- 
mons to  the  agricultural  interest,  which 
you  have  rather  suggested  was  outside 
your  sphere,  but  have  you  not  to  take 

those  equally  into  consideration? 

Yes.  I am  sorry  if  I did  not  make  my- 
self clear  about  this.  The  planning 
authority  is  concerned  to  see  that  agri- 
cultural interests  are  affected  as  little  as 
possible  by  their  proposals.  Agricultural 
interests  are  one  of  the  interests  which 
they  have  to  take  into  account,  but  the 
actual  control  of  agricultural  land  from 
the  agricultural  point  of  view  is  no  job 
of  theirs.  Their  function  ds  rather  to 
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consult  the  Ministry  of  Agriculture  and 
ask  how  a particular  proposal  arfects 
agricultural  interests,  rather  than  to  have 
a detailed  concern  with  how  those  agri- 
oioltural  operations  are  carried  out  as 
they  have  with  other  forms  of 
development. 

3702.  In  other  words  do  the  authorities 
consult  the  external  expert  all  the  time? 
^Yes. 

3703.  Does  your  reply  not  suggest  a 

slightly  negative  attitude  towards  agri- 
culture? You  say  that  developments 
should  not  affect  agriculture  in  a wrong 
sense  ; but  in  town  planning  do  you  not 
take  a more  positive  line  as  to  how  you 
can  improve  and  benefit? ^Yes. 

3704.  Would  you  agree  that  at  the 
same  time  you  have  to  think  of  the  im- 
provement and  benefit  of  agriculture? 
— — -Certainly. 

3705.  And  not  merely  its  preservation? 
^No. 

3706.  Chairman-.  Under  recommenda- 

tion III,  in  what  way  do  the  powers  of 
local  authorities  need  extension,  apart 
from  requiring  greater  power  to  acquire 
compulsorily?  Do  they  not  already  have 
the  power  to  acquire  by  agreement  under 
the  Commons  Act,  1899? ^The  posi- 

tion, we  are  advised,  is  not  absolutely 
clear.  Section  7 of  the  Commons  Act 
of  1899  appears  to  apply  only  to  com- 
mons already  regulated  under  the  Act. 
Section  9 of  the  Open  Spaces  Act  of 
1906  gives  power  to  acquire  common 
land  by  agreernenit,  hut  the  common 
must  then  be  held  in  trust  to  allow  its 
enjoyment  by  the  public.  The  NatiO'nal 
Parks  and  Access  to  the  Countryside  Act 
also  gives  powers,  including  compulsory 
powers,  to  acquire  common  land  for 
public  access,  but  these  are  limited  to 
commons  over  which  Section  193  of  the 
Law  of  Property  Act  of  1925  does  not 
apply.  But  the  real  difficulty  is  that  any 
compulso'ry  purchase  of  cO'iumon  land, 
even  for  its  continued  use  as  such,  would 
appear  to  be  subject  to  the  Acquisition 
of  Land  (Authorisation  Procedure)  Act, 
so  that  in  all  cases  equivalent  land  might 
have  to  be  given  in  exchange  or  recourse 
had  to  the  Special  Parliamentary  Pro- 
cedure. 

3707.  Professor  Stamp:  By  local 

authority  do  you  mean  the  county,  rural 

district  or  parish  council? Generally 

in  local  government  legislation  the  local 
authority  is  defined  as  both  county  and 
district  councils. 


3708.  Should  the  county  council  then 
be  able  to  acquire  common  land,  or 
should  it  be  the  rural  or  urban  district 

council,  or  the  parish  council? 

should  think  the  parish  would  very 
seldom  have  the  funds  to  do  so.  They 
might  very  well  manage  commons  after 
acquisition.  I should  have  thought  it  was 
immaterial  really  whether^  it  was  the 
county  council  or  the  district  council. 

3709.  That  is  very  different  from  the 
point  of  view  of  some  witnesses  who  tell 
us  the  county  council  is  too  remote  to 

know  local  conditions. 1 am  glad  to 

say  that  as  outside  my  experience. 

3710.  Chairman:  Reverting  to  Holm- 
wood  Common  was  it  counsel’s  opinion 
that  the  powers  given  by  Section  7 of 
the  1899  Act  are  limited  by  the  necessity 

of  giving  land  in  exchange? 1 believe 

there  is  a way  round,  and  a way  was 
certainly  found  as  regards  Holmwood 
Common,  although  for  a long  time  it 
seemed  that  was  the  case.  I believe  this  is 
an  extremely  complex  legal  matter,  and 
the  Institute  have  deliberately  worded 
their  recommendation  rather  loosely  by 
saying  ‘ as  may  be  necessary  . . .’ 

3711.  Can  you  give  me  the  general 
line  of  counsel’s  argument  in  this  re- 
spect? Did  he  in  fact  say  that  for  some 
reason  or  other  the  Commons  Act,  1876, 
is  incorporated  in  the  Act  of  1899  in  this 

respect? It  was  the  Clerk  of  the 

Council  who  gave  this  advice.  I do  not 
think  he  took  counsel’s  opinion. 

3712.  Professor  Alun  Roberts:  Is  it 
possible,  as  you  say  in  the  third  line 
from  the  end  of  the  third  recommenda- 
tion, to  serve  the  benefit  of  the  com- 
moners and  yet  grant  greater  freedom 
of  access  to  the  public?  I would  have 
thought  that  any  extension  of  the  public 
right,  because  of  the  ease  of  transport 
today,  is  bound  to  be  immediately  re- 
strictive of  the  benefit  of  the  commoners 
as  it  is  generally  understood.  The  detri- 
ment to  the  commoners’  interest  may 
probably  be  eased  by  the  parti^ 
enclosure  of  commons  for  certain  in- 
tervals of  time,  but  by  and  large  are  not 
the  two  things  quite  incompatible? 
Ought  it  not  to  be  made  dear  that  the 
interests  of  the  public  and  the  com- 
moners can  only  be  reconciled,  if  at  all, 
with  such  qualifications  as  you  make  in 

your  recommendations? 1 wonder  if 

I might  give  you  an  example  of  what  lies 
behind  this  recommendation?  A com- 
mon within  my  knowledge  was  to  be 
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sold  : there  was  valuable  timber  on  it. 
The  lord  of  the  manor  wished,  and  had 
a perfect  right,  to  sell  the  whole  com- 
mon to  a timber  merchant.  The  common 
was  on  heavy  weald  clay  on  which  it 
was  already  very  dillicull  to  keep  ditches 
cleared  and  prevent  the  land  from  be- 
coming boggy.  It  is  a very  old  common 
and  has  been  regulated  or  managed  by 
Conservators  for  many  years  ; and  unless 
the  local  authority  had  bought  that  com- 
mon there  would,  1 am  convinced,  have 
been  nothing  to  prevent  the  lord  of  the 
manor  from  selling  it  to  the  timber 
merchant,  and  the  timber  merchant  fell- 
ing the  timber  and  dragging  it  off  in  any 
way  he  chose  leaving  the  common  in  a 
completely  derelict  condition. 

3713.  C/uiirman:  So  long,  of  course, 
tis  he  did  not  interfere  with  the  rights  of 
the  commoners.  Might  not  taking  the 

timber  off  cause  interference? We 

understood  he  could  have  drawn  it  off  in 
ways  prejudicial  to  public  access  without 
necessarily  damaging  such  common 
rights  as  were  exercised  on  that  common. 
It  did  not  arise,  but  it  is  something  which 
could  arise. 

3714.  Were  you  concerned  primarily 
with  amenity  for  the  public  rather  than 

the  interests  of  the  commoners? The 

two  interests  marched  together  but  we 
were  not  asked  by  the  county  district 
council  to  step  in  on  behalf  of  the 
commoners. 

3715.  Mr.  Floyd:  Now  the  common  is 
owned  by  the  local  authority,  have  they 
power  to  replant  it  or  have  they  to  let 
the  trees  die  without  replacement?  Can 
they  fell  the  timber  in  the  ordinary  way 
if  it  is  ripe  and  replace  it,  or  is  it  lei! 
to  die  on  its  feet  and  go  back  to  scrub? 

We  only  purchased  it  two  years  ago. 

The  National  Trust  have  it  actually.  I 
think  they  expect  to  run  the  woodland 
by  regeneration  ; but  what  power  they 
have  to  fence  it  even  temporarily,  T do 
not  know.  T rather  doubt  if  they  could. 

3716.  Chairman:  Can  you  acquire  land 
under  a Local  Government  Act  without 
having  some  other  power  of  acquisition? 
^No. 

3717.  It  is  quite  plain  that  all  this  is 

extremely  complex,  and  that  there  is  a 
problem  to  be  studied.  Is  that  all  you 
are  asking? Yes. 

3718.  Mr.  Evans:  How  many  com- 

mons has  the  Surrey  County  Council 
acquired? The  County  Council  them- 

selves own,  I think,  only  two  in  their 
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own  name.  I cannot  say  how  many 
they  have  acquired  or  how  many  they 
have  had  a hand  in  acquiring,  because 
it  is  their  practice  to  convey  them  to 
the  county  district  authority  after  acquisi- 
tion. 

3719.  Professor  Stamp:  When  these 
commons  were  acquired  did  the  County 
Council  acquire  the  rights  of  the  lord 
of  the  manor,  or  do  the  lords  ‘Of  the 

manor  still  exist? 1 think  I can  say 

they  acquired  the  rights  of  the  lords  of 
the  manor.  I do  not  know  of  any  interest 
which  the  lord  of  the  manor  has 
retained. 

3720.  Is  the  County  Council  then 

really  the  lord  of  the  manor? -Yes. 

3721.  Chairman:  May  we  come  to 
recommendation  IV?  You  put  this  much 
more  tentatively  in  paragraph  12: 

‘ It  is  for  consideration  whether  that 
'Minister,  in  consultation  with  the 
Minister  of  Agriculture,  Fisheries  and 
Food,  is  not  in  the  best  position  to 
undertake  the  control  of  common  land, 
in  the  interests  both  of  the  commoners 
and  the  general  public,  with  some 
simplification  of  administrative  pro- 
cedure.’ 

But  in  recommendation  IV  you  come 
right  off  the  fence.  Would  you  like  to 
expand  that  a little,  and  say  why  you 
prefer  the  Minister  o<f  Housing  and 

Local  Government? We  feel  that  this 

is  part  of  the  general  question  of  land 
use  in  the  county  and  country  as  a 
whole.  If  common  land  were  simply  on 
a par  with  ordinary  private  agricul- 
tural land,  the  concern  only  of  the  lord 
of  the  manor  and  the  commoners,  it.  is 
hardly  conceivable  that  the  interest  of 
the  public  recognised  in  the  Commons 
Act,  1899,  and  in  the  Law  of  Property 
Act,  1925,  would  have  been  so  recog- 
nised without  an  immense  amount  of 
protest.  Possibly  because,  unlike  other 
private  land,  commons  could  never  be 
fenced  off,  the  land  is  in  a different  cate- 
gory. There  is  a public  interest  in  all  of 
it.  Although  in  the  Law  of  Property  Act 
there  is  a distinction  between  urban  com- 
mons and  rural  commons,  there  is  none 
in  the  old  Commons  Acts.  Taking  com- 
mons as  a whole  the  Institute  feels  that 
this  is  one  important  aspect  of  land  use 
which  the  local  planning  authority  are 
bound  to  consider. 

Of  course  if  control  rested  with  their 
own  Minister  the  authorities  themselves 
A 4 
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would  consult  at  their  own  level  with 
the  officers  of  the  Ministry  of  Agricul- 
ture, as  they  do  in  all  other  cases  and 
as  they  would  for  example  if  they  were 
thinking  of  making  an  access  agreement 
under  the  National  Parks  and  Access  to 
the  Countryside  Act,  but  it  seems  to 
them  that  such  a large  proportion  of  land 
in  a special  category  cannot  he  regarded 
in  just  the  same  way  as  private  land. 
Indeed  to  a very  large  extent  in  the  coun- 
ties with  a larger  urban  interest  it  is 
considered  in  its  own  special  light. 

If  .1  may  give  the  Conimission  some 
figures.  On  something  like  25,800  acres 
of  common  land  in  Surrey — 'this  is  not 
an  acourafe  figure,  that  of  the  Ministry 
of  Agriculture,  I think,  being  something 
like  33,000  acres  but  we  have  no  accurate 
information  about  commons  which  are 
not  subject  to  public  acces:s-- about 
23,000  acres  are  either  regulated,  subject 
to  deeds  made  under  Section  193  of  the 
Law  of  Property  Act-open  to  public 
access  because  they  lie  in  an  urban  area, 
or  owned  and  managed  as  public  open 
space  'by  the  local  authorities,  the 
National  Trust  or  other  public  bodies; 
so  that  to  Surrey,  in  its  capacity  as  plan- 
ning authority — and  vSurrey  must  be 
typical  of  many  counties  in  this  respect, 
though,  of  course,  this  is  the  other  side 
oif  the  medal  from  the  one  pul  before 
you  in  discussing  the  hill  commons- - 
the  use  and  status  of  common  land  is 
of  considerable  concern  to  the  planning 
authority.  The  very  size  of  the  area 
makes  it  important  loo.  I do  not  know 
how  evenly  the  total  amount  of 
common  land  in  England  and  Wales  is 
distributed,  but  so  far  as  Surrey  is  con- 
cerned it  is  about  5 per  cent,  of  the 
area  of  the  county  compared  with  the 
average  figure  of  about  4 per  cent,  of 
the  area  of  the  country  as  a whole. 
Tlie  Ins'tiitute  feels  that  the  Miinister 
responsible  for  the  interests  of  the 
public  generally,  including  its  recrea- 
tional needs  as  reoo'gnised  in  the 
Nat'i.onal  Parks  and  Access  to  the 
Countryside  Act,  is  in  the  best  position  to 
judge  how  far  the  public  interest 
is  concerned  in  any  proposals  for 
use  or  regulation  of  commons.  The  com- 
moners have  their  own  Minister  in  the 
Minister  of  Agriculture,  as  others  have 
who  are  concerned  with  the  agricultural 
use  of  land.  Tt  is  not  so  much  a question 
of  control  as  of  where  the  general  pic- 
ture i.s  best  seen.  As  we  see  it.  the  com- 


moners' interest  is  something  local, 
whereas  'the  public  interest  is  something 
which  may  be  very  much  wider,  and 
really  can  only  be  seen  in  the  light  of 
information  which  other  planning 
authorities  may  have  supplied. 

3722.  Is  it  not  true  that  on  many  com- 

mons, unless  the  commoners’  rights  are 
adequately  protected  the  interests  of  the 
public  will  sulfer? Yes,  1 think  so. 

3723.  In  those  commons  would  you 
place  the  emphasis  on  grazing  primarily 
because  the  interests  of  the  public  are 
equally  involved  in  its  continuance?—  - 
Yes. 

3724.  Do  you  feel  that  the  Miitislry  of 
Agriculture  has  not  adequately  protected 
the  public  interest  in  exercising  its  powers 

over  common  land? No,  1 think  it 

would  be  wrong  to  say  that  we  felt  that, 
but  we  have  reached  the  present  position 
in  which  it  seems  that  the  wider  public 
interest  is  not  fully  recognised  under 
legislation  which  has  so  far  been  wholly 
from  the  agricultural  point  of  view.  If 
has  been  for  the  Minister  of  Agriculture 
to  judge  how  far  a proposal,  say,  under 
a regulation  scheme  is  for  the  bendii  of 
the  inhabitants  of  the  neighbourhoi>d- 
We  think,  as  an  Institute,  that  the  lime 
has  come  when  that  benefit  is  so  wide 
that  it  is  impossible  for  a Minister  It)  be 
properly  informed  simply  on  the  advice 
of,  say,  local  officers.  1 quite  iinder.stund 
that  the  Minister  of  Agriculture  would 
consult  the  Minister  of  Housing,  but  the 
bulk  of  the  information  lies  with  the 
Minister  of  Housing. 

3725.  Mr.  Floyd:  Would  you  not 

agree  that  the  deterioration  of  the  Surrey 
commons,  the  spreading  of  scrub  and 
gorse  so  that  they  are  very  often  impene- 
trable from  the  public’s  point  of  view. 
Is  largely  due  to  the  lack  of  grazing,  and 
that  belter  agricultural  use  will  gener- 
ally mean  freer  access  for  the  public  ; 
equally  greater  public  use  in  the  sense 
of  people  roaming  about  with  dogs,  and 
so  on,  will  prevent  agriculitural  u.se  and 
so  in  the  end  rebound  to  the  detriment 
of  the  public  use  since  the  land  will  be- 
come thicket  and  gorse  which  neither 
public  nor  cattle  can  use?  Is  ii  not  true 
to  say  that  agricultural  use  is  also  for 
the  benefit  of  the  public,  but  public  u’se 
not  for  the  benefit  of  agriculture?' 

I think  that  would  be  true,  if  there  were 
really  no  distinction  agriculturally  be- 
tween common  land  and  ordinary  private 
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farm  land.  Although  it  is  very  difficult 
to  find  out  just  when  the  public  interest 
first  began  to  be  recognised,  it  is  recog- 
nised now  by  legislation  going  back  a 
century.  This  is  qualified  agricultural 
land  and  the  crux  of  the  matter  is,  I 
think,  t'he  extent  of  the  qualification 
which  of  course,  varies  according  to  the 

(The  witne. 


situation  of  the  common.  It  is  very  im- 
portant to  very  large  numbers  of  people 
where  commons  are  near  towns.  It 
seems  to  me  that  it  is  very  difficult  for 
the  Minister  of  Agriculture  to  weigh  up 
the  value  of  that  qualification. 

Chairman'.  Thank  you  very  much 
indeed,  we  are  most  grateful  to  you. 

withdrew^ 
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TAKEN  BEFORE  THE 


Royal  Commission  on  Common  Land 

26,  Sussex  Place,  London,  N.W.l 
Thursday,  10th  January,  1957 

Present: 

Sir  Ivor  Jennings,  K.B.E.,  Q.C. 

Chairman 

Mr.  C.  Arnold-Baker  Sir  George  Pepler,  C.B.,  P.P.T.P.I., 

Mr.  C.  M.  Floyd,  O.B.E.,  F.R.r.C.S.,  F.R.I.CS. 

F.L.A.S.  Professor  Alun  Roberts,  Ph.D. 

Dr.  W.  G.  Hoskins,  Ph.D.  Sir  Donald  Scott 

Mrs  F.  B.  Paton,  J.P.  Professor  L.  Dudley  Stamp,  C.B.E., 

D.Sc.,  D.Lit. 

Mr.  G.  L.  Wilde,  Secretary 
Mr.  W.  T.  Barker,  Assistant  Secretary 

Memorandum  of  Evidence  submitted  by 
Lt.  Colonel  P.  D.  S.  Palmer 

OPENING  STATEMENT 

1.  The  commons  of  the  Manor  of  Dorney-cum-Boveney  lie  within  the  boundaries- 
of  the  civil  Parish  of  Dorney  and  are:  — 

Dorney  Common— about  166i  acres. 

r.ake  End  Common — about  16  acres. 

2.  My  evidence  is  intended  tO'  show  that  we  have  been  able  within  the  framework 
of  the  existing  law  to  devise  an  agreed  solution  whereby  all  interested  parties  can 
not  only  enjoy  Ihcir  cu.stomary  u,se  of  the  commons,  but  have  some  increased 
benefit  under  present  day  conditions.  Our  organization  to  ensure  to  each  their 
customary  share  has  been  evolved  from  some  centuries  'Of  recorded  experience 
and  by  its  nature  has  the  necessary  flexibility  to  be  able  to  meet  future  changes. 

.1,  The  parties  interested  in  the  commons  are:  — 

(a)  Myself,  the  lord  of  the  manor,  being  the  landowner. 

(h)  Freeholders  with  commonable  property. 

(c)  User  commoiners,  who  pasture  beasts. 

(cl)  Non-user  commoners,  who  at  present  do  not  pasture  beasts. 

(e)  The  public. 

4.  There  is  nothing  very  new  about  the  problems  connected  with  parties  3 (i:^ 
to  (d)  and  these  can  all  be  solved  by  an  intelligent  application  of  precedents  recorded 
in  the  Court  Rolls.  What  ,is  new  is  the  problem  of  how  the  public’s  increasing  need 
for  air  and  exercise  can  be  catered  for  without  detriment  to  the  customary  benefits 
of  other  interests.  Our  solution  makes  it  possible  for  such  problems  to  be  solved 
by  agreement  rather  than  by  the  use  of  powers.  Its  success  must  be  judged  by 
results.  If  it  fails,  we  will  try  something  else. 

30002  ^ ^ 
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5.  It  was  customary  for  the  commons  to  be  opened  from  1st  May  to  29lh 
September.  Fertilisers,  sprays  and  mechanization  have  enabled  the  commoners  of 
today  mot  only  to  improve  the  pasture  but  to  extend  the  grazing  season  by  two 
months  from  about  1st  April  to  31st  October.  These  substantial  benefits  primarily 
affect  the  user  commoners  although  in  one  way  or  another  they  benefit  all  parties. 


6  It  has  now  been  made  a custom  for  the  lord  of  the  manor  and  the  commoners 
to  extend  to  the  public  the  courtesy  of  using  the  commons  for  air  and  exercise 
subject  to  certain  limitations.  In  addition  four  access  points  have  been  admitted 
as  public  rights  of  way,  cattle  grids  have  been  installed  in  place  of  gates  and 
Dorney  Common  made  a bird  sanctuary.  These  are  substantial  gams  for  the 
public.  The  initiative  for  bringing  this  about  was  taken  by  the  Manor,  except  m 
the  case  of  the  bird  sanctuary. 


7  It  is  difficult  to  imagine  what  additional  benelits  could  be  possible  for  any 
one"  interested  party  without  curtailing  the  enjoyment  of  the  otners.  An  attempt  by 
one  party  to  increase  their  share  inevitably  induces  the  others  to  make  demands 
for  more  or  for  compensation,  so  that  any  advantage  that  may  be  temporarily 
gained  is  either  neutralised  or  turned  into  ultimate  loss. 


The  balance  of  shares  between  the  various  parties  can  very  easily  be  upset  and 
1 would  ask  the  Royal  Commission  to  be  careful  to  avoid  this  if  possible. 


8  Nothing  would  cause  more  difficulty  or  alter  the  nature  of  the  locality  more 
than  fences.  I would  ask  the  Royal  Commission  not  to  make  inclosure  easier 
than  it  is  now,  but  to  make  it  clear  that  inclosure  automatically  involves  the  destruc- 
tion of  all  common  rights.  I know  of  nothing  that  would  do  more  to  preserve  the 
common  safely  for  the  enjoyment  of  future  generations. 


9.  1 have  no  doubt  that  the  Royal  Commission  will  consider  the  abolition  of  lords 
of  the  manor.  I can  only  say  that  I find  this  position  is  a help  to  me  when  handling 
common  affairs,  as  is  the  inherited  skills  which  have  come  down  to  me  from 
father  to  son  for  over  300  years.  While  these  things  help,  they  do  not  of  themselves 
suffice  to  win  the  support  of  the  farmers.  For  that  one  has  to  be  successful  in 
such  a way  that  each  has  personal  experience  that  he  is  better  off  financially  through 
giving  one  his  support.  I take  a certain  pride  in  having  passed  the  test  of  ‘ docs 
it  pay?  ’. 


Being  lord  of  the  manor  is  a mixed  blessing  when  handling  matters  relating 
to  the  public.  There  is  money  in  raking  up  dirt,  but  people  get  a distorted  view 
of  history  from  it.  I find,  however,  that  when  1 have  to  <lo  something  as  lord  of 
the  manoi  this  is  NEWS,  whereas  if  done  as  Col.  Palmer  it  is  not  news.  It  is 
useful  to  have  a press  for  public  matters. 


T know  that  I carry  out  a useful  function  here  as  lord  of  the  manor  and  T think 
thait  there  would  be  advantages  if  the  Royal  Commission  could  recognise  this  in 
such  a way  that  the  public  would  understand  it. 

10.  An  effective  organization  for  the  management  of  the  commons  would  be 
extremely  difficult  to  create  ah  initio.  I have  proved  here  that  the  ancient  system 
of  Manor  Courts  and  officials  with  the  Annual  Common  Meeting  itogelher  with 
our  invention  of  a Working  Committee  is  completely  effective  from  the  domestic 
point  of  view.  I hesitate  to  say  whether  our  arrangements  are  the  best  that  can  be 
devised  from  the  public  point  of  view  and  in  particular  whether  the  pfublic  have 
proper  representation  at  the  right  moments.  What  I can  say  is  that  we  have  had 
excellent  help  and  co-operation  from  all  Local  Government  Authorities,  invaluable 
and  invariable  good  guidance  and  advice  from  the  C.O.S.  & F.P.S.  and  no  friction 
at  all  with  members  of  the  public  on  the  common.  I do  not  know  what  more  one 
could  want  and  I hope  that  the  Royal  Commission  will  allow  arrangements  which 
are  working  smoothly  to  continue. 


II,  Finally  I hope  that  when  the  Royal  Commission  has  read  my  evidence  they 
will  appreciate  that  the  commons  are  fully  used  and  well  managed  and  that  wc 
can  be  safely  left  to  ensure  that  this  continues  to  be  so  in  future. 
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THE  STINTS 

12.  To  promote  the  benefit  of  those  holding  manorial  and  common  rights  it  is 
necessary  to  know  who  these  persons  may  be  and  their  respective  stints. 

13.  In  advising  on  the  effect  of  the  Law  of  Property  Act,  1922,  Counsel  was 
of  the  opinion  on  1st  June,  1926,  that  ‘ the  freeholders,  possibly  also  other  classes 
of  persons,  retain  such  customary  rights  as  they  possess.  The  persons  entitled  to 
these  rights  of  common  are  entitled  to  them,  not  as  freeholders  or  tenants  of  an 
existing  Manor,  but  as  individuals  who  by  custom  or  prescription  are  entitled  to 
exercise  those  rights  ’. 

14.  This  opinion,  however,  did  not  say  what  machinery  there  was  or  should  be 
to  settle  the  stints.  They  had  always  been  settled  by  the  Manor  Courts,  but  with 
adjustments  agreed  at  Annual  Common  Meetings.  Consequently  in  1948  I used 
this  manorial  machinery  to  settle  the  stints  or,  if  preferred,  customary  machinery 
to  settle  customary  rights. 

15.  Prior  to  1948  the  last  Manor  Court  to  settle  the  stint  was  held  in  1911. 
During  the  intervening  period  there  were  two  world  wars ; substantial  acreages 
of  the  Dorney  Court  estate  belonging  to  the  lord  of  the  manor  were  sold  to  Eton 
College,  Slough  Corporation,  etc. ; my  father  and  his  steward  had  been  dead  a 
number  of  years  and  many  people  were  wrongly  laying  claim  to  be  commoners ; 
the  whole  of  Dorney  Common  was  requisitioned  and  the  ploughing  of  certain  areas 
had  destroyed  the  grazing  rights  thereon  until  I reinstated  them. 

The  1948  Court,  therefore,  in  preparation  for  derequisition  decided  what  was  the 
customary  basis  for  the  allotment  of  rights,  who  each  commoner  was  and  what  was 
his  stint. 


1 6.  The  customary  basis  for  allotment  .of  rights  has  not  remained  entirely  constant 
throughout  the  ages  and  has  varied  to  meet  changed  conditions.  In  our  case  such 
changes  have  been  as  follows : — 

From  1526  to  1637  the  numiber  of  beasts  that  could  be  kept  on  the  commons 
depended  on  the  amount  of  yearly  rent  paid.  While  the  number  allowed  for  the 
lowest  rent  (5s.  p.a.)  remained  constant  throughout  the  period,  the  number  allowed 
for  the  higher  rents  was  gradually  reduced. 

Early  in  the  17th  century  K.  Charles  issued  an  edict  that  ‘ poor  cottagers  ’ were 
to  have  a small  holding  with  commons  for  a cow,  pig,  etc.  So  the  Manor  Court 
of  1637  introduced  a new  system  based  on  a sliding  scale  according  to  the  acreage 
held  with  a cottage  or  house. 

This  scale  of  1637  gives  the  basis  for  the  allotment  of  rights  today,  but  we 
also  use  the  1782  method  of  sub-dividing  our  list  of  rights  into  three  parts:— 


(a)  Freeholders’  houses  with  land  and  cottages  without  land. 

(/j)  Cottages  without  land  of  tenants  of  the  lord  of  the  manor. 

(c)  Lord  of  the  manor’s  stint  allotted  on  an  acreage  basis. 

As  regards  sub-div.  (c)  it  would  seem  that  the  lord  of  the  manor  inade  a personal 
grant  of  these  rights  to  his  tenants  using  the  1637  scale  as  a basis,  but  adjusting  it 
to  the  needs  of  the  tenants  and  to  equal  the  total  stmt  available  It  foUows  that 
no  individual  field  had  a definite  allotment  of  rights,  because  its  right  value  changed 
with  the  size  of  the  farm  in  the  acreage  of  which  it  was  mcluded. 

Now  with  the  sale  of  much  of  the  Dorney  tort  estate, 
stint  is  allotted  on  a customary  basis  partly  to  his  tenants  and  partly  to  other 
holders  in  respect  of  their  commonable  property  and  land. 

17  The  total  stint  for  cows  is  198  and  for  horses  77,  a total  of  275  rights.  Stints 

right.  A 3 
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18.  The  stint  .or  rate  for  cattle  and  horses  to  each  man  tor  his  house  and  land 
commonable,  which  he  has  in  his  own  occupation  is : 


Cottage  without  land 

Messuage  with  3 acres  

Messuage  with  5 acres  

For  every  5 acres  up  to  and  inclusive  a total  of 

50  acres  

For  every  15  acres  up  to  and  inclusive  a total  of 

50  acres  

For  every  1 5 acres  over  a total  of  50  aci*es 

For  every  20  acres  over  a total  of  50  acres 


2 cows  or  bullocks 

3 „ 

3 „ 


„ and  1 horse 
add  1 cow  or  bullock 


add  1 horse 

add  1 cow  or  bullock 

add  1 horse. 


19.  Commoners  are  those  persons  dwelling  in  the  Manor  S 

who  have  rights  of  pasture  on  the  commons  of  Dorney  and  Lake  bnd.  derived 
from  the  said  manor  as : — 


(«)  Occupants  .of  a freeholder’s  house  with  land  commonable. 

(A)  Occupants  of  a freeholder’s  commonable  cottage  without  land. 


(c)  As  tenants  of  the  lord  of  the  manor  occupying  commonable  cottages  without 
land 


W)  As  recipients  of  a personal  grant  from  the  lord  of  the  manor  of  a uisto- 
' mary  share  of  his  stint  of  90  cow  and  52  horse  commons  (plus  lapsed 
rights  from  demolished  housing  and  land  become  non-agncullural.  .tt 
present  22  cow  and  2 horse  commons)  in  respect  of  the  acreage  ol  common- 
able  land  in  their  occupation. 


20.  Research  in  the  Court  Rolls,  old  lenses,  conveyances,  maj*,  etc  showw 
commonable  property  and  land  and  when  the  above  srale  of  rights  was  applied 
thereto  it  was  found  to  fit  accurately.  Consequently  the  Manor  Couit  of  19<« 
was  able  to  settle  the  stint  of  individuals  by  name  and  these  persons  arc  the  only 
commoners.  There  have  been  one  or  two'  claims  for  rights  from  persons  not  named 
by  that  Court,  but  they  have  failed  to  establish  their  case. 


21.  Loss  of  commonable  agricultural  land  and  demolition  of  comni^onable  properly 
has  led  to  22  cow  and  2 hoi'se  commons  becoming  spare.  Ihe  1948  C.ourl  deaU^l 
that  such  should  be  added  to  the  lord  of  the  manor’s  stmt  so  that  they  could 
be  allotted  on  an  acreage  basis  for  the  remaining  commonable  land.  1 he  dlecl 
of  this  ruling  will  be  that  over  the  next  century  or  so  all  rights  will  be  re-alloUcd 
to  the  farmers. 


THE  RULES 


22.  The  rules  for  the  use  of  the  commons  were  selected  by  a committee  t>f 
farmers  from  among  those  recorded  in  the  Court  Rolls  and  were  adopted  at  the 
Manor  Court  of  1948  and  amended  in  the  light  of  experience  at  the  Courts  of 
1949  and  1950. 

23.  The  rules  are  short,  simple  and  comprehensive.  Interpreted  with  intelligence 
and  with  the  aid  of  precedents  culled  from  the  Court  Rolls  they  can  cover  tiny 
eventuality. 

For  instance  when  Dorney  is  declared  a T.T.  area,  a reactor  will  be  considered 
an  infectious  beast  and  barred  from  the  common.  The  organization  of  managemenl 
will  be  tuned  to  ensure  this  and  penalties  will  be  adjusted  so  that  commoncr.s  will 
be  deterred  from  breaking  this  rule. 

A copy  of  the  Rules,  amended  to  date,  is  at  Appendix  A. 

24.  The  rules,  having  been  approved  by  the  Manor  Courts,  are  binding  on  the 
commoners. 
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BOUNDARY  FENCES,  GATES  AND  GRIDS 


25.  The  boundaries  of  Dorney  Common  consist  either  of  streams  (dredged  by 
the  Thames  Conservancy)  or  substantial  ditches  bordered  on  the  side  farthest  from 
the  common  by  hedges  belonging  to  owners  of  land  abutting  the  common.  It  is 
the  custom  in  this  Manor  for  occupiers  of  such  land  to  fence  their  frontage  against 
the  common.  In  the  old  days  they  were  liable  to  fine  if  they  failed  to  do  so.  In 
recent  years  there  has  been  one  instance  of  an  owner  failing  to  do  so  even  though 
told  about  the  custom.  Apparently  he  suffered  no  damage  from  straying  beasts, 
although  his  neighbours  did.  As  it  would  have  been  difficult,  it  not  impossible,  to 
get  redress  against  this  individual,  we  wired  up  the  gaps  in  his  fence  for  him. 

Would  an  insurance  company'  pay  for  damage  done  by  or  to  a beast  which 
strays  through  such  a fence  or  would  the  owner  be  liable  to  prosecution  if  his 
beast  subsequently  strayed  onto  a highway?  In  equity  I feel  that  the  manorial 
custom  of  fencing  against  the  common  ought  to  be  upheld  and  I would  suggest 
that  the  Royal  Commission  makes  this  clear  and  makes  it  an  offence  for  an 
owner  not  to  repair  his  fence.  It  is  vital  that  boundary  fences  are  stockproof. 


26.  The  entrance  to  Dorney  Common  from  the  bridleway  in  Boveney  is  by  a 
gate.  This  gate  the  public  seldom  shut,  thus  causing  beasts  to  stray.  The  gate 
is  now  kept  locked  and  thanks  to  the  co-operation  of  the  owner,  occupier  and 
local  aulhorities  a hunting  gate  and  stile  have  been  erected  alongside.  This  has 
proved  both  stockproof  and  convenient  to  the  public. 


27.  Common  Road,  B.3026,  traverses  Dorney  Common.  From  time  immemorial 
we  had  maintained  gates  across  this  road  at  the  Dorney  and  Eton  Wick  ends  of 
the  common.  These  were  rendered  ineffective  by  motorists  either  smashing  them 
or  leaving  them  open.  In  1952,  as  a result  of  representadions  by  Dorney  Parish 
Council  Eton  Rural  District  Council,  Eton  Urban  District  Council,  Slough  Cor- 
poration, The  Chief  Constable,  R.A.C.,  A.A.,  N.F.U.  and  our  M.P.,  an  agreement 
was  made  with  Bucks  County  Council  whereby  they  would  erect  and  mamtam 
catlle  grids  with  loop  roads  and  footways  in  place  of  our  gates  under  the  High- 
ways (Provision  of  Cattle  Grids)  Act,  1950.  The  commoners  contributed  £175 
towards  the  cost  and  I made  the  necessary  land  available. 


I do  not  know  what  other  practical  action  can  be  taken  by  commoners  to  prevent 
their  beasts  from  straying. 

In  practice  the  grids  themselves  have  proved  completely  effective. 

The  gates  on  the  loopways  and  footways,  however,  even  though  they  have  self 
dosing  devices,  arc  sometimes  either  deliberately  or  by  negligence  left  propped 
open,  thus  causing  beasts  to  stray  with  risk  of  their  doing  damage  or  being  damaged. 
Commoners  can  now  individually  insure  against  this  risk,  but  it  is  not  known 
for  how  long  this  will  be  possible.  It  is  felt  that  it  ought  to  be  an  offence  for  the 
public  to  leave  the  gates  open. 

Bucks  County  Council  have  power  to  make  a bye-law  for  the  general  benefit  of 
the  public,  but  apparently  consider  that  it  would  be  inappropriate  to  do  so  for  a 
specific  matter  such  as  Dorney  Common  gateways. 

The  Minister  of  Transport  says  that  while  he  has . no  power  to  inter^ 
Highways  and  Locomotives  (Amendment)  Act,  1878,  he  is  advised  that  ^^dion  26  ( ) 
of  t™  Act  does  not  empower  the  County  Council  to  make  bye-laws  controlling  te 
uU  of  as  opposed  to  their  erection  and  he  is  not  aware  of  any  powers  which 

woukl  Inable  theCouneil  to  make  bye-laws,  rules,  orders,  etc.,  making  it  an  offence 
to  leave  open  the  gates  across  the  by-passes. 

Bucks  County  Council  say  that  they  cannot  accept  responsibility  for  damage 
caS  by  bea"^  strayffi^hrLgh  their  gates,  since  they  are  not  under  any  liabdity 
for  the  escape  of  animals. 

The  County  Road  .Surveyor  is  of  the  opinion  that  notices  on  the  gates  saying 
‘ pfease  sZ  tire  gTe'  would  be  ineffective.  Not  everyone  obeys  the  Country^Code. 
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If  the  Royal  Commission  could  solve  this  practical  problem  of  the  only  weak 
spots  in  the  boundaries,  it  would  be  of  great  benefit  to  the  Commoners  and  their 
neighbours. 

28.  Small  stretches  of  common  on  either  side  of  the  grid  works  have  been  fenced 
by  the  County  and  Rural  Councils  to  complete  the  boundary  fences. 

29.  Four  access  points  to  the  common  were  admitted  with  the  approval  of  the 
Manor  Court  of  1949  as  public  rights  of  way  and  made  stockproof  by  the  land- 
owners  and  local  authorities  concerned. 


REQUISITION 

30.  Ultimately  the  whole  of  Dorney  Common  was  requisitioned.  Most  of  it 
was  held  by  Bucks  W.A.E.C.,  who  were  to  fence  it,  plough  it  by  areas,  crop 
it  and  re-seed  to  permanent  pasture  with  improved  grass  mixtures. 

31.  The  amount  of  annual  compensation  rental  was  agreed  by  my  wartime  agent 
in  my  absence  overseas  and  it  subsequently  transpired  that  he  was  also  acting  for 
a group  of  commoners  and  others  against  the  interests  of  other  commoners  and 
myself.  Bucks  W.A.E.C.  threatened  that  if  they  were  required  to  pay  a proper 
compensation  rental  they  would  charge  more  for  hiring  grazing  in  order  to  cover 
themselves.  As  the  hirers  wanted  cheap  grazing  the  compensation  was  correspond- 
ingly reduced  to  the  detriment  of  non-user  commoners.  In  addition  the  non-user 
commoners  were  unable  to  let  their  rights. 

32.  After  the  War  the  hirers  of  the  requisitioned  grazing  (some  commoners, 
some  ‘ foreigners  ’)  claimed  that  the  compensation  rental  should  be  paid  to  them 
alone.  As  a sum  of  about  £1,000  was  involved,  the  interest  aroused  locally  was 
intense. 

33.  It  was  against  this  background  and  with  the  common  still  requisitioned  that 
I held  my  first  Manor  Court  in  April,  1948.  The  Jury  consisted  of  15  persons.  The 
Court,  by  a majority  of  the  Jury,  decided  who  were  the  commoners  and  what 
were  their  stints  and  that  compensation  monies  should  be  paid  out  pro  rata 
according  to  the  stints  of  each. 

34.  It  is  as  a result  of  this  rather  unsavoury  affair  that  the  interests  of  non-user 
commoners  are  one  of  the  excluded  subjects  on  which  the  Working  Committee 
may  not  themselves  take  decisions. 

35.  On  derequisition  the  user  commoners  declined  to  remove  Bucks  W.A.E.C. 
derelict  temporary  fences  for  the  having  of  them,  so  that  I had  to  do  it  with  my 
own  employees. 

36.  A claim  for  dilapidations  was  lodged  against  Bucks  W.A.E.C.  and,  after  the 
failure  of  the  agent  nominated  by  the  Working  Committee  to  stay  the  cour.se, 
I personally  succeeded  in  negotiating  a payment  of  some  £478.  This  has  been  used 
for  improving  the  common. 

37.  About  2j:  acres  of  Dorney  Common  is  at  present  still  requisitioned  and  com- 
prises the  ‘ squatters  camp  ’.  It  is  to  be  hoped  that  the  housing  situation  in  Eton 
Rural  District  will  soon  allow  this  area  to  be  derequisitioned  and  returned  to 
pasture.  The  area  around  it  is  used  by  the  inhabitants  for  much  of  their  rubbish 
to  the  detriment  of  the  grazing. 

PERMANENT  FENCES 

38.  In  February  1950  Bucks  County  Council  offered  to  erect  permanent  fencing 
on  the  following  terms : — 

(a)  County  Council  to  arrange  supply  and  erection  of  the  fencing  subject  to 
the  lord  of  the  manor  obtaining  all  necessary  consents  and  agreeing  to  pay 
half  the  cost. 
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(b)  Fencing,  with  an  estimated  life  of  at  least  20  years,  to  be  either 

(i)  Chain  link  fencing  on  concrete  posts  with  6 field  gates  to  match, 
costing  £2,160. 

or  (ii)  Dropper  type  fencing  consisting  of  7 strands  plain  wire  on  concrete 
posts  or  steel  angle  standards  with  one  strand  of  barbed  wire  pro- 
jecting on  the  common  side  and  6 oak  field  gates,  costing  £1,170. 

(c)  2-3  acres  approximately  to  be  given  to  the  County  Council  to  provide  an 

effective  width  of  40  feet  between  fences  on  Common  Road  B.3026,  and 
30  feet  between  fences  on  Boveney  Road. 

(^0  Maintenance  of  fences  would  rest  with  the  lord  of  the  manor.  I estimate 
that  such  roadside  fences  would  extend  to  H miles. 

39.  Such  permanent  fencing  would  inclose  the  following  areas  : — 

Acres 


(a)  North  of  Common  Road  35 

(/?)  Between  Common  Road,  Boveney  Road  and  Cress  Brook...  91*25 

(c)  South  of  Cress  Brook  and  East  of  Boveney  Road 4*5 

Ut)  West  of  Boveney  Road  and  North  of  Boveney  Court  Farm  22-5 


153-25 

Less  for  road  widening  2*3 

150*95 


There  would  be  left  as  unfenced  and  ungrazeable  some  13-321  acres,  which 
being  difficult  land  would  be  costly  to  keep  clean. 

The  Minister  of  Agriculture  in  considering  an  application  for  such  fencing  would 
act  as  a ‘ Minister  for  open  spaces  ’ and  would  need  to  satisfy  himself  that  it  would 
be  to  the  benefit  of  the  neighbourhood. 

I think  that  this  would  involve  the  public  requiring  a right  of  access  to  the 
common  with  the  provision  of  convenient  means  for  such  access  to  all  parts  of 
It  and  possibly  also  public  rights  of  way  across  it. 

Undoubtedly  also  we  would  have  to  give  up  our  right  to  reinstate  gates  across 
the  highway. 

40.  It  is  difficult  to  estimate  the  cost  of  maintenance  of  such  fences,  but  an 
annual  sum.  would  be  required  to  cover : — 


(fl)  Interest  on  capital  outlay  on  half  share  of  initial  cost. 

(/>)  Depreciation  to  cover  replacement  after  about  20  years  at  an  enhanced 

price. 


(c)  Annual  upkeep. 

(_d)  Cleaning  the  unfenced  area  of  13*321  acres. 

The  figure  might  be  as  much  as  £200  to  £300  a year  and  would  involve  doubling 
the  present  Common  Rate. 


41  The  main  argument  in  favour  of  fences  used  to  be  that  they  would  prevent 
beasts  from  straying  ofE  the  common.  This  has  now  been  achieved  by  means  of 
cattle  grids.  ... 

It  is  difficult  to  see  what  real  agricultural  advantages  would  be  gamed  from 
permfneS  inclosure  unless  combined  with  the  division  of  the  inclosed  areas  into 
Tefds  with  either  ploughing,  cropping, 

or  the  abolition  of  communal  grazing  and  common  rights.  1 leel  tnat  me  extra  cost 
would  exceed  any  extra  profit. 
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42  U would  seem  that  as  the  law  stands  at  present  permanent  inclosure  would 
involve  C of  common  rights  and  the  , land  -verting  to  mo  as  ord.n^^^^^^ 
cultural  land.  As  the  most  suitable  agricultural  use  tor  this  land  is  pumanen 
msture  and  as  I am  already  able  to  graze  beasts  thereon,  if  1,  wish,  1 would 
aain  no  material  advantage  and  would  in  fact  be  worse  off  owing  to  taxation. 
I most  certainly  would  not  let  it  to  others  on  an  agricultural  tenancy  because  this 
a private  car.  This  beast  should  never  have  been  on  the  common  and  was  in 

43  I mvself  am  against  permanent  inclosure ; am  sure  it  would  not  benclit  the 
nefghbourLod ; and  find  it  impossible  to  reconcile  the  various  interests  under  it. 

44.  Each  commoner  is  supposed  to  insure  his  own  beast.s  pastured  on  the  common 
against  injury  and  for  third  party  risks. 

1 cannot  recall  an  occasion  when  a milking  cow  has  been  injured.  Injuries 
sometimes  occur  to  bullocks.  For  instance,  last 

in  the  boundary  streams  and  two  were  injured  on  the  roads.  1 hat  parlicuiai  nerd 
warremoved  f^om  the  common  and  it  is  open  to  doubt  ^^clhcr  it  shm 
have  been  nastured  there.  Again  a very  young  beast  was  alleged  to  have  charged 
a private  car.  This  beast  should  never  have  been  on  the  common  and  was  in 
fact  removed. 

Such  instances  of  injury  are  not  a valid  argument  in  favour  of  inclo.surc,  but 
reflect  rather  on  the  good  husbandry  of  individual  commoners,  llus,  however, 
must  remain  a matter  of  opinion  unless  sullicicnt  evidence  were  forthcoming  for 
^ Oiurt  aSion  or  to  induce  the  insurance  company  to  rcrusc  to  pay  a claim, 
Turning  out  accident  prone  ‘ rough  stulf  ’ must  not  be  allowed  to  become  a paying 
proposition. 

45  The  County  Council  has  thi,s  year  erected  warning  signs  iii^dicating 
road  and  danger  of  beasts  straying  thereon.  To  date  there  have  been  no  actidenls. 


TEMPORARY  FENCES 

46  In  1950  it  was  suggested  that  it  might  be  advantageous  to  plough  and  tem- 
norai-ilv  fence  some  30  acres,  take  a wheat  crop  for  two  ycar.s,  re-seed  with  a 
graeraf  purpose  grass  seed  mixture  and  then  do  the  like  with  another  30  acres. 


Annual  cost 

Annual  return 

£ 

30  acres  of  wheat  525 

Seeds  and  fertiliscis  275 

Cutting  weeds,  fence  maintenance, 

biannual  removal  and  re-erection  200 

1,000 

£ 

30  acres  of  wheat HOO 

Grassland  fertiliser  grant 70 

Common  Rate  for  beasts  at 
17s.  4d 130 

1,000 

47.  Superficially  this  sounds  a good  idea,  but  1 think  that  it  would  not  pay 
because ; 


(a)  The  common  is  the  least  suitable  land  for  arable  in  the  parish  as  it  is 

yu;  ■ Crtff  imTil  n n o <Mf('  RlU.*lfS 


liable  to  regular  ffooding  and  remains  very  soft  until  a late  date.  Bucks 
W A.E.C.  grew  some  crops  during  the  war  at  a loss.  What  the  commoners 
woLiicl  like  to  know  is  who  pays  if  one  of  their  crops  fails?  Individiml 
commoners  would  be  chary  of  undertaking  the  cultivations  only  to  be 
blamed  for  loss  afterwards. 

161  Re-seeding  to  grass  after  Bucks  W.A.E.C.  derequisition  had  to  be  done 
twice  by  contract  owing  to  failure  the  first  time.  It  could  happen  again 
and  is  expensive. 
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(<•)  The  re-seeded  pasture  does  not  stand  up  well  to  cattle.  We  are  still,  6 years 
after,  trying  to  eradicate  the  thistles  grown  by  Bucks  W.A.E.C.  from  their 
crops  and  re-seeding.  We  spray  a given  acreage  each  year  as  we  cannot 
afford  to  do  all  at  once. 


((/)  It  is  doubtful  how  long  the  improved  grass  mixture  lasts.  Our  natural 
grasses  seem  to  win  in  a remarkably  short  time. 

48  Once  temporary  fences  are  up,  the  farmers  will  always  find  some  reason  for 
their' retention.  My  experience  is  that  they  will  refuse  to  take  them  down  themselves 
or  to  pay  anyone  else  to  do  so.  1 and  my  employees  had  to  take  down  the  Bucks. 
W.A.E.C.  wartime  fences. 

49  The  erection  of  temporary  fences  and  ploughing  up  immediately  creates  a fear 
in  the  mind  of  the  public  that  they  are  losing  their  ability  to  wander  at  will 
anywhere  and  that  30  acres  this  year  may  mean  more  next  fas.  of  course,  it  woidd). 
Their  reaction  is  to  demand  safeguards  in  the  shape  of  right  of  access  and  right 
of  way. 

50  1 am  of  the  opinion  that  at  Dorney  better  results  are  obtained  from  permanent 
pasture,  provided  that  it  is  properly  oared  for. 


foot  and  mouth  disease 

51  Shortly  after  the  grazing  season  ■ opened  in  1952  there  was  an  outbreak  of 

foot  ai^d  mouth  somewhere  else  and  Dorney  came  within  the  restricted  area.  A 
the  time  Bucks  W.A.E.C.  wartime  fences  enclosed  some  13i  acr^  of  which  part 
was  re-seeded.  The  farmers’  meadows  were  shut  for  hay  Consequently  the 

Sttlc  wefe  penned  within  the  Bucks.  W.A.E.C.  fences.  The  restrictions  lasted  too 
Inmr  nnd  the  unKi'azcd  grass  on  the  common  got  out  of  hand.  It  was  decided  to 
Sf  T hay  crop  off  the  common  and  .to  keep  the  cattle  penned  until  it  was 

harvested.  . , , , 

52  As  the  commoners  only  have  a right  to  graze  on  unmelosed  coi^on  land, 
ihp  restrictions  imposed  by  foot  and  mouth  are  a normal  farmmg  risk.  I thmk, 
however  that  it  would  be  proper  for  me  and  good  estate  management  to  minimise 
iTtardshu'  so  fir  as  posIibl^My  solution,  should  the  need  recur,  would  be  as 

would  be  willingly  given. 


MANOR  COURTS 

54.  According  to  the  .Court  " i^eet  w^  Cou^^^  Bmon  have^be™ 

held  as  and  when  reqiiired  from  4.  Their  ob^ 

regulate  and  establish  the  ancient  and  ““g’  maintenance  and  upholding 

Manor  and  to  establish  others  as  well  for  ® benefit  and  advantage 

same.’ 
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This  object  is  not  very  dissimilar  from  the  terms  of  reference  of  the  Royal 
Commission, 


We  have  held  three  Courts  since  the  War  in  order  to  bring  our  customs  into 
line  with  present  day  needs  and  the  settlements  reached  thereat  have  been  agreed 
as  of  benefit  and  advantage  to  all  parties  interested. 


S5  At  a Manor  Court  the  important  thing  is  to  have  a representative  Jury.  In 
our  case  the  custom  has  been  to  hold  Courts  Leet  with  Courts  Baron,  so  lliat  it 
seemed  reasonable  to  us  to  have  a Jury  composed  both  of  freeholders  and  tenants 
or  if  today’s  phraseology  is  preferred,  of  inhabitants  within  the  Manor  boimdaries. 
The  Jury  consists  of  volunteers  for  the  job  from  among  tho.se  present  at  the  Court 
and  its  composition,  therefore,  is  largely  a matter  of  luck.  It  is  sworn  and  experience 
shows  that  it  functions  with  great  responsibility. 


56  The  first  Court  was  held  on  28th  April,  1948.  All  commoners  were  informed 
individually.  Freeholders  and  tenants  of  the  manor  were  summoned  to  appear  m 
the  usual  manner  by  notices  on  the  Church  door  and  in  the  Press. 


The  Jury  which  eventually  sat  consisted  of  15,  including  the  foreman.  It  comprised 
9 different  Manorial  categories,  such  as  freeholder  without  rights,  tenant  witli  rights, 
etc  It  included  the  Chairman  of  Eton  Unban  District  Council,  two  rcsidcnls  from 
within  Eton  Urban  District,  one  Alderman  of  Slough  Borough,  two  Dorney  laiish 
Councillors,  three  Dorney  School  Managers,  one  Councillor  o.f  Eton  Rural  D.C., 
one  representative  of  Eton  College,  three  tenants  of  the  lord  of  the  manor,  two 
tenants  of  Eton  College,  a licencee  of  the  local  public  house  and  the  Postmistress. 
Some  of  these  persons  had,  of  course,  a dual  capacity. 


Tlie  list  of  business  was  purely  domestic  and  included  settling  the  stints,  approving 
the  rules  for  grazing  and  the  disposal  of  the  compensation  rental  monie.s  received 
under  requisition. 


57.  The  second  Court  was  held  on  16th  March,  1949,  with  a Jury  ol  6 persons. 
In  .addition  to  the  normal  notices  about  the  Court,  invitaUons  to  attend  were  sent 
to  local  authorities  and  others.  1 am  glad  to  say  that  the  followint  accepted  to 
send  representatives: -The  County  Surveyor  Slough  borough,  bt™ 

Eton  Urban  D.C.,  Dorney  Parish  Council  and  Bucks.  A.E.C.  The  Secretary,  C.O.S. 
& Jt.P.S.  unfortunately  could  not  attend,  hut  he  vi.siled  to  advise  shoitly  before 
the  Court. 


The  list  of  business  mainly  .related  to  the  public  interest,  c.g.  and  grids, 

fencing  the  common  roads,  fencing  the  squatters  camp,  rights  of  way,  bird  sanctiuiry. 
bus  shelter  and  rules  for  the  use  of  commons  by  the  public. 


Never  before  has  a Court  been  held  to  consider  mattcTS  allccting  the  public.  U 
was  realised  that  whatever  decisions  were  come  to,  the  Court  had  no  jurisdiction 
over  the  public.  It  was,  however,  perfectly  proper  for  the  Court  to  agree  regulation, s 
for  the  use  of  the  commons  by  the  public  with  the  object  of  having  thcni  deemed 
customs  of  the  manor  and  so  binding  on  the  commoners.  It  was  felt  that  their 
existence  might  help  in  case  it  became  necessary  to  take  legal  iiroceedings  in  respect 
of  damage  to  the  pasture.  Also  the  rcgulation-s  would  provide  the  basis  for  Imiitalionii 
which  the  Minister  of  Agriculture  can  impose  under  Section  193  of  the  I.aw  of 
Property  Act,  1925,  should  such  ever  be  desired  in  future. 


The  intention  was  not  to  add  any  restrictions  on  public  use  of  the  commons,  hut 
to  try  and  express  in  words  what  we  understood  to  be  the  public  share  in  Ihe 
enjoyment  of  the  commons  so  that  commoners  could  extend  thoir  cu,stomary 
courtesy. 


58  The  third  Court  was  held  on  14th  November,  1950,  and  wa.s  ronderca 
necessary  by  the  need  to  finalise  arrangements  for  managing  the  common  in  view 
of  the  imminence  of  derequisition.  Business  included  the  appointment  of  and  terms 
of  reference  for  the  Working  Committee,  development  and  full  use  of  the  common 
after  derequisition,  enforcement  of  rules,  fences,  gate.s,  grids,  rights  of  way, 
dilapidations  claim,  playing  of  organised  games,  etc.,  etc. 
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THE  ANNUAL  COMMON  MEETESG 

59.  The  Annual  Common  Meeting  has  been  held  regularly  for  centuries.  Its  primary 
function  is  to  provide  the  annual  market  for  rights.  It  gives  an  opportunity  for 
commoners  intending  to  pasture  beasts  to  agree  or  disagree  with  the  recommendations 
of  me  Working  Committee  as  to  the  amount  of  the  Common  Rate.  It  is  invariably 
well  attended  because  all  commoners,  both  user  and  non-user,  have  a financial 
interest. 

Because  it  is  so  well  attended  it  provides  a suitable  occasion  for  considering  matters 
iilTecting  the  pubhc  interest.  When  these  are  on  the  Agenda  or  are  thought  likely 
to  arise,  I make  a point  of  inviting  the  IcKal  authorities  to  send  representatives.  In 
the  case  of  Eton  Urban  D.C.,  I invariably  send  them  notice  of  the  meeting 
and  advise  them  whether  or  not  any  matter  likely  to  affect  them  will  crop  up.  (Eton 
Urban  District  are  neighbours  ; we  are  in  Eton  Rural  District.) 

It  will  be  appreciated  that  a majority  decision  at  this  meeting  could  be  unbalanced. 

It  would  be  my  duty  as  Chairman  to  avoid  such  a decision  being  taken  by  insisting 
, on  the  matter  being  referred  to  a Manor  Court  for  impartial  trial  by  Jury. 

The  procedure  at  the  Annual  Common  Meeting  is  as  follows:  — 

60.  The  Working  Committee  meet  immediately  before  the  Annual  Common 
Meeting  and  decide  what  cultivations  ought  to  be  done  and  wihat  other  expenses 
incurred  and  estimate  the  cost  ithereof.  They  decide  how  many  beasts  the  common 
can  reasonably  carry.  Divide  one  figure  by  the  other  and  one  arrives  at  the  Common 
Rate  to  be  recommended  at  the  Annual  Common  Meeting. 

61.  At  the  Annual  Com,mon  Meeting  the  lord  of  the  manor  is  in  the  ohair.  All 
commoners  are  sent  notice  of  this  meeting  so  that  they  may  attend. 

62.  The  first  item  is  to  find  out  the  date  that  commoners  would  like  the 
common  open.  This  depends  more  on  how  short  they  are  for  food  and  on  their 
need  to  close  their  meadows  for  hay  than  on  the  condition  of  the  grazing  on  the 
common.  This  year  we  opened  on  31st  March. 

63.  The  second  and  third  items  are  to  fix  the  Common  Rate  and  to  hold  a market 
for  rights.  As  Chairman  1 am  responsible  for  getting  the  Working  Committee’s 
recommendations  on  expenditure  accepted  and  this  year  they  amounted  to  £225. 

The  recommended  stocking  of  the  common  for  1956  was  180  beasts  which  is 
the  equivalent  of  about  IT  beasts  per  acre  (actually  nearer  H beasts  per  acre 
when  roads,  streams,  ponds,  etc.,  are  excluded).  At  180  beasts  the  Common  Rate 
would  be  25s.  Bearing  in  mind  that  only  4 commoners  wished  to  graze  this  season 
and  that  they  had  but  30  cows  and  12  horse  commons  between  them,  would  they 
bo  prepared  to  lake  up  180  commons  and  to  hire  138  right"  from  other  commoners 
and,  if  so,  at  what  price? 

It  was  eventually  agreed  that  they  would  pay  10s.  for  such  rights  and  i*  was 
left  to  me  to  find  other  commoners  ready  to  deal  at  that  price  to  the  extent  of 
138  commons. 

It  Ihcii  transpired  that  the  4 commoners  did  not  own  180  beasts  to  turn  out 
and  the  rules  for  the  common  prevent  foreigners’  beasts  from  grazing.  As  landowner 
I have  some  responsibility  under  the  Agricultural  Acts  to  ensure  that  the  comrnons 
are  fully  .stocked.  Accordingly  I ruled  that  as  a matter  of  good  husbandry  either 
the  4 commoners  arranged  for  other  beasts  to  graze  in  their  name  or  the  Working 
Committee  would  introduce  some  foreigners’  beasts.  The  4 commoners  decided  to 
get  and  to  bo  responsible  for  the  additional  beasts  as,  of  course,  it  was  to  their 
advantage  to  do. 

64,  The  success  of  this  difficult  meeting  and  of  management  of  the  common  is 
ensured  because: — 

(n)  The  grazing  is  profitable  to  the  users.  The  common  is  open  for  about 
215  days  and  the  Rate  works  out  at  l-4d.  per  beast  per  day.  The  hire  of 
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additional  rights  works  out  at  another  -SGd.  per  day.  It  is  possible  that 
the  acquisition  of  the  extra  beasts  needed  to  make  up  numbers  brings  in 
enough  to  enable  the  commoners  themselves  to  graze  their  beasts  for 
nothing. 

ib)  Non-users  are  able  to  dispose  of  their  unwanted  rights  for  JOs.,  which  is 
better  than  nothing.  Their  interest  is  maintained  and  they  form  a valuable 
pool  of  public  opinion  in  case  of  trouble. 

(c)  The  Working  Committee  with  the  Manorial  organization  behind  them  ensure 
that  no  beast  is  turned  out  for  which  the  common  rale  has  not  been  paid. 


65.  Finally  the  Meeting  appoints  the  hayward  and  elects  the  Working  Committee 


for  the  year. 


MANAGEMENT 


66.  Manorial  Organisation.  («)  The  lord  of  the  manor  appoints  the  steward,  a 
solicitor,  who  advises  on  all  legal  matters  and  before  whom  the  Manor  Courts  arc 
held.  He  engrosses  the  proceedings  and  attaches  them  to  the  Court  Rolls. 

(h)  The  Jury  of  freeholders  and  tenants  at  the  Manor  Courts  decide  the  rules 
and  regulations  for  the  commons  and,  to  ensure  that  they  are  adhered  to,  appoint 
the  following  ofTicers : — 

The  Bailiff. 

Four  Overseers  (one  of  whom  is  the  Manager  of  Slough  Corporation  Sewage 
Works). 

The  Hayward. 

These  officers  are  sworn  in  open  Court  to  perform  their  duties,  which  arc  given 
in  Appendix  A. 

67.  1948  Working  Committee.  In  addition  to  the  Manorial  organization  the 
Court  of  1948  set  up  a Working  Committee  consisting  of  the  bailiff  and  overseers 
under  the  chairmanship  of  the  lord  of  the  manor  to  make  recommendations  to  him 
on  matters  arising  until  the  next  Court  were  to  be  held. 

68.  1950  Working  Committee.  The  organization  described  above  did  not  cater 
for  the  detailed  day  to  day  needs  of  good  husbandry  on  a communal  basis  with 
freedom  for  the  farmers  to  manage  their  own  affairs  within  the  framework  of  the 
agreed  rules.  Accordingly  the  Manor  Court  of  1950  cancelled  the  1948  Working 
Committee  and  replaced  it  by  a new  one  with  wider  terms  of  reference,  viz., 

The  Committee  to  consist  of  the  4 ovcrseer.s,  the  bailiff  and  a representative  of 
Eton  College  with  power  to  co-opt  other  persons.  The  Committee  shall  act  in 
collaboration  with  the  lord  of  the  manor.  The  bailiff  shall  be  Chairman. 


The  duties  of  the  Committee  shall  be : — 


(f?)  To  ensure  that  the  rules  of  the  common  as  passed  at  the  Manor  Courts, 
are  complied  with  in  accordance  with  their  duties  as  bailiff  and  overseers. 

(b)  To  take  decisions  and/or  action  on  matters  arising  except  .such  as  may 
involve  matters  of  principle  or  affect  the  interests  of  the  lord  of  the  manor, 
non-user  commoners  or  general  public.  Such  excluded  matters  shrill  be 
referred  to  the  lord  of  the  manor  with  the  recommendations,  if  any,  of 
the  committee  and  he  shall  then  either  give  a decision  or  call  a special 
meeting  or  Court  or  take  such  other  action  as  he  may  consider  expedient. 

(c)  To  consider  and  take  necessary  action  on  matters  referred  to  them  by  the 

lord  of  the  manor. 

I am  not  a member  of  this  committee,  but  have  been  invited  to  be  its  hon. 
treasurer.  I think  that  it  is  right  that  I should  not  be  on  the  committee,  because 
it  would  be  unwise  lo  have  the  interests  of  freeholders,  non-u.ser  commoners  and 
the  general  public  at  the  mercy  of  a majority  decision  made  by  persons  having 
an  opposite  interest.  Such  maltens  can  better  be  dealt  with,  at  the  Annual  Common 
Meeting  or  a Manor  Court,  if  iny  unsupported  view  is  unacceptable  or  the  presence 
of  representatives  of  local  authorities  is  desirable. 
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Accordingly  the  1950  Court  also  decided  that  an  Annual  Common  Meeting  shall 
bo  held  on  a date  to  toe  decided  by  the  lord  of  the  manor  on  the  advice  of  the 
committee.  The  lord  of  the  manor  shall  be  in  the  Chair  or,  in  his  absence,  the 
bailili.  This  Meeting  shall  make  decisions  not  involving  principles  which  require 
a Court ; fix  the  Common  Rate ; provide  a market  for  rights.  All  commoners  may 
attend  and  the  hayward  must  attend. 

Questions  outside  the  powers  of  the  Committee  shall  be  referred  .to  a Court  except 
those  which  are  dealt  with  at  the  Annual  Common  Meeting.  The  functions  of  the 
committee  shall  not  affect  the  rights  of  the  lord  of  the  manor, 

69.  The  first  Chairman  of  the  Working  Committee  was  the  bailiff.  The  present 
chairman  is  the  hayward.  The  hon.  secretary  is  the  Assistant  Bursar  of  Eton 
College.  Proper  minutes  and  accounts  are  kept.  The  co.mmittee  has  worked  extremely 
efficiently  and  smoothly  during  its  5 to  6 years  of  life  and  in  complete  harmony 
with  mysoIE  and  other  interested  parties.  It  has  had  the  support  of  commoners  at 
the  Annual  Common  Meeting. 

In  1955  the  Manorial  organisation  and  Working  Committee  jointly  look  action 
again.st  a commoner  who  failed  to  remove  diseased  beasts  from  the  common  when 
requested  to  do  so.  His  beasts  were  pounded  and  he  was  made  to  pay  for  their 
release.  The  hayward  received  his  fee  and  after  deduction  of  expenses  the  balance 
of  money  received  was  paid  into  the  common  fund. 

70.  I can  sec  no  reason  why  with  good  will  we  should  not  function  effectively 
without  another  Manor  Court  for  many  years  to  come.  At  the  same  time  there 
is  a great  deal  to  be  said  for  having  the  ability  to  hold  such  a Court  in  the  event 
of  a deadlock  between  conflicting  interests  or  when  some  major  change  is  mooted 
such  as  erecting  fences  which  would  affect  every  party’s  interests  or  when  some  delay 
would  be  beneficial  to  cool  down  tempers  or  when  there  has  been  so  many  changes 
in  local  iuhabilants  that  a new  deal  is  desirable. 


FREEHOLDERS’  INTEREST 

71.  The  stints  of  freeholders  are  at  present:  — 


Freeholder 


Freeholder 

stint 


L.  of  M. 
stint 


Total  stint 


cow 


horse  cow  horse  cow  horse 
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76.  The  value  of  the  right  to  pasture  beasts  on  the  commons  should  be  reflected 
in  the  tax  which  is  charged  by  Inland  Revenue  on  the  commonable  part  of  the 
freeholder's  property  and  land. 


NON-USER  COMMONERS’  INTEREST 


77.  A commoner  may  not  exercise  his  right  to  pasture  beasts  either  from  choice 
or  because  In  cannot  do  so.  The  situation  of  individuals  varies  from  year  to  year. 
This  year  the  7 largest  non-users  have  stints  of  121  cow  and  61  horse  commons, 
while  20  ‘ poor  cottagers’  have  between  tihem  45  cow  and  4 horse  commons. 

78.  At  present  3 substantial  farmers  do  not  pasture  beasts  on  the  common.  One 
has  a T.T.  herd  and  the  common  is  not  yet  a T.T.  area.  One  does  not  keep  livestock. 
One  suffered  financial  loss  last  year  when  his  herd  developed  some  ailment. 

79.  ‘Poor  cottagers’  have  not  the  means  to  pasture  beasts.  It  has  been  the  custom 
since  the  17th  century  to  give  them  an  allowance,  the  money  being  raised  by  a rate 
per  head  of  beasts  grazed  on  the  common.  From  1782  this  has  been  extended  to  all 
cottagers,  poor  or  otherwise.  This  practice  has,  however,  been  discontinued  at  the 
present  time  in  favour  of  the  market  for  rights  system. 

80.  Ail  commoners  who  do  not  wish  to  exercise  their  rights  may  offer  at  the 
annual  market  for  rights  to  let  them  to  other  commoners  who  wish  to  exceed 
their  stints. 

For  insitance  in  1956  4 commoners  are  pasturing  beasts  and  have  between  them 
only  30  cow  and  12  horse  commons  to  meet  their  total  need  of  180  head.  Thus 
they  have  to  hire  the  balance  of  138  commons  from  non-user  commoners.  The 
figure  agre^  this  year  was  10s.  a hired  right  and  I personally  make  sure  that  the 
‘ poor  cottagers ' rights  are  in  fact  let. 

81.  These  rights  are  valued  by  non-user  commoners  not  so  much  for  the  small 
sum  of  money  that  they  bring  in  (very  welcome  to  some),  but  for  the  feeling  that 
they  are  free  to  pasture  beasts  if  they  wish  and  for  a sense  of  having  a personal 
share  and  responsibility  in  an  ancient  and  historic  aspect  of  the  British  way  of 
life.  Put  at  its  lowest  they  have  something  the  vast  majority  of  others  have  not  got. 

Touch  their  rights  now  that  their  stints  have  been  settled  and  you  raise  a hornet's 
nest. 


USER-COMMONERS’  INTEREST 


82.  A commoner  has  the  right  to  graze  beasts  up  to  the  number  of  his  stint 
on  the  uninclosed  permanent  pasture  of  the  commons,  the  boundary  fences  of 
which  are  maintained  in  stockproof  condition  by  the  frontagers,  provided  that  he 
has  paid  the  Common  Rate  for  the  season  and  complies  with  the  rules. 

'By  implication  the  commoners  have  a right  to  efficient  management  with  impartial 
arbitration  and  judgment  when  rules  are  broken. 

There  is  a right  to  have  a pound  on  the  common. 

There  is  also  a right  to  have  gates  across  the  highway  at  the  entrances  to  the 
common,  but  this  is  in  abeyance  so  long  as  Bucks  County  Council  maintain  cattle 
grids. 

83.  By  decision  of  a Manor  Court  a commoner  may  exceed  his  stint  provided  that 
the  excess  is  agreed  at  the  Annual  Common  Meeting  and  that  he  hires  the  necessary 
additional  commons  from  another  commoner. 

84.  With  my  agreement  and  despite  a rule  to  the  contrary,  when  the  total 
number  of  beasts  owned  by  commoners  is  insufficient  to  fully  stock  the  commons, 
then  a commoner  may  bring  in  “ foreigners’  ” beasts  and  may  receive  such  recom- 
pence  therefor  as  he  can  negotiate. 

85.  Within  the  framework  of  the  rules  passed  at  a Court  and  interpreted  by 
agreement  at  an  Annual  Common  Meeting,  the  commoners  have  freedom  to 
manage  their  own  day  to  day  affairs  through  their  Working  Committee. 
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86.  The  right  to  pasture  beasts  carries  with  it  certain  responsibilities:  — 

{a)  Not  to  harm  other  commoners  by  breaking  the  rules. 

(b)  To  exercise  good  husbandry,  which  includes  paying  a Common  Rate  high 

enough  to  cover  the  expenses  of  proper  fertilisers  and  cultivations. 

(c)  Having  regard  to  the  needs  of  the  public  for  air  and  exercise  to  extend  to 

them  the  customary  courtesy  of  facilities  to  enjoy  it. 

87.  A right  to  graze  beasts  on  the  common  brings  other  benefits:  — 

(fl)  Ability  to  limit  the  amount  of  winter  feed. 

(b)  Ability  to  have  a larger  acreage  of  arable  than  would  otherwise  be  the  case. 

(c)  Ability  to  close  the  meadows  for  hay  at  an  earlier  date. 

(d)  Ability,  despite  having  no  land  at  all,  to  turn  out  on  the  common  for  two 
or  even  three  periods  during  the  season,  say,  50  head  of  bullocks. 

88.  The  commoners  enjoy  very  substantial  benefits.  There  are,  however,  draw- 
backs to  the  system:  — 

(a)  Stints,  involving  the  necessity  of  hiring  extra  rights  from  others  when  wishing 
to  exceed  one’s  own. 

{b)  Communal  grazing,  with  the  inevitable  risk  of  sharp  practice  from  one’s 
fellows  (and  J include  in  this  keeping  diseased  beasts  on  the  common), 
making  essential  some  form  of  management  with  penal  powers. 

(c)  Lack  of  roadside  fences,  with  risk  of  injury  to  stock  and  straying  through 

gnid  grates  being  left  open. 

(d)  Inability  to  break  up  the  permanent  pasture  and  to  re-seed  with  improved 
mixtures. 

(e)  Inability  to  practice  controlled  grazing. 

(/)  Risk  of  loss  through  foot  and  mouth  disease. 

89.  None  of  the  above  drawbacks  are  so  very  serious  here.  Our  present  system 
pays-^hat  is  the  acid  test — and  risk  is  reduced  to  the  minimum.  It  is  not  at  all 
certain  that  the  extra  m'oney  which  would  have  to  be  invested  to  eliminate  the- 
drawbacks  and  to  keep  them  elimdnated  would  bring  in  a greater  profit  or  other 
benefits  to  the  user-commoners. 

The  arrangements  needed  to  eliminate  the  above  drawbaclp  would  infringe  the 
enjoyment  and  benefits  of  other  interested  parties.  Their  claims  for  compensation 
in  one  form  or  another  would  inevitably  take  the  profit  out  of  it  and  the 
coTfimoners  might  find  themselves  worse  off  in  the  long  run. 


THE  PUBLIC  INTEREST 

90.  Apart  from  passage  over  the  Queen’s  highways,  the  public  has  no  right  on 
the  commons,  but  may  wander  at  will  for  air  and  exercise  anywhere  on  the  unin- 
closed permanent  pasture  by  courtesy  of  the  lord  of  the  manor  and  the  commoners. 

91.  Pre-war  there  had  been  no  problem  and  the  public  as  such  had  not  been 
mentioned  in  the  Court  Rolls.  The  postwar  increase  in  the  populations  of  Domey, 
Eton  Wick,  Slough  and  Cippenham,  the  imminence  of  the  National  Parks  Act, 
the  possibility  of  a National  Thames-side  Walk  and  the  mobility  of  the  general 
public  introduced  a new  situation.  I felt  that  it  was  d^irable  to  niake  clear  to 
the  oomimoners  exactly  what  courtesy  they  were  extending  to  the  public  in  the 
hope  that  the  latter  would  oo-^operate  by  avoiding  acts  detrimental  to  the  interests 
of  the  commoners. 

92.  I felt  that  we  ought  not  to  give  the  public  a right  to  go  on  the  commons 

as  this  would  involve  a degree  of  oontrol  by  a local  gov^ment  authority,  elected 
on  a political  basis  and  thinking  and  acting  in  terms  of  its  powers  which 

the  public  will  can  be  imposed  on  individuals  to  the  detriment  of  their  ancient 
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rights  and  freedoms.  There  is  no  centainty  how  a local  auithority  will  interpret  due 
regard  for  the  interests  of  the  lord  of  the  manor  and  commoners  or  for  ngricirlture. 
Finally  the  continual  local  government  elections  can  only  cause  commoners  to  lose 
the  feeling  of  security  that  has  been  their  heritage  from  the  past. 

The  problem,  therefore,  was  how  to  give  the  public  confidence  that  the  courtesy, 
which  they  have  customarily  enjoyed,  will  not  be  wantonly  withdrawn  etthor  by 
myself  or  subsequent  lords  of  the  manor.  The  solution  that  1 have  devised  destroys 
nothing  of  the  past,  but  builds  on  oontinuity  and  flexibility  and  is  thii.s  capable 
of  enduring. 

93.  (a)  The  manor  boundaries  as  given  in  the  Court  Rolfs  of  I.'iM)  imti  1808 
coincided  with  the  old  boundaries  of  the  Parish  of  Donpy  and  l.inerly  of 
Boveney  With  the  changes  of  local  government  boundaries  in  the  20th  cciitury, 
the  manor  now  embraces  Dorney  Parish,  Boveney  New  Town  in  Eton  Urban  Oislricl 
and  the  Sewage  Farm  in  Slough  Borough. 

(4)  The  following  Local  Authorities  may  be  deemed  to  be  frecluilders  within 
the  Manor  with  the  same  rights  and  re.sponsibilities  as  other  freeholders;  ■ 

Bucks  County  Council — ^through  Police  housing  at  Eton  Wick, 

Eton  Rural  District  Council— through  Dorney  and  Dorney  Reach  housing. 

Dorney  Parish  Council — ^through  the  War  Memorial. 

Slough  Corporation — ^through  their  sewage  farm. 

Eton  Urban  District  Council— through  Eton  Wick  housing. 

Representatives  may,  if  the  Councils  wish  and  their  constitution  and  powers  permit, 
sit  on  the  Jury  of  the  Manor  Courts.  Thu.s  the  opportunity  exists  for  them  to  protect 
the  public  interest  by  means  of  agreement  between  interested  parlies  rallicr  than  by 
using  their  powers.  If  they  do  not  wish  to  sit  on  the  Jury,  they  arc  at  liberty 
to  give  evidence  before  it.  To  take  part  at  a Manor  Court  does  not,  of  course, 
prejudice  in  any  way  their  ability  to  use  their  powers  and  such  a Court  lias  no 
jurisdiction  over  them. 

The  Court  has  jurisdiction  over  the  commoners  and  the  lord  of  Ihc  manor  must 
conform  to  its  decisions.  On  a change  of  lord  of  the  manor  the  new  one  nuisl 
equally  conform.  If  he  tried  to  take  any  action  adversely  all'ccting  the  interests 
of  the  public,  the  local  authorities  would  en.sure  that  he  was  restrained,  acting 
either  by  agreement  in  their  capacity  as  freeholders  of  the  manor  or  by  their 
powers  as  local  government  bodies. 

(c)  Manor  Courts  are,  however,  infrequent.  General  business  is  tran.sactod  at 
the  Annual  Common  Meeting  and  I make  a point  of  inviting  local  authorities 
to  send  representatives  when  there  is  a likelihood  of  matters  arising  of  interest  to 
them. 

94.  (a)  The  Manor  Court  of  1949  approved  a set  of  regulations,  for  the  use  of 
the  commons  by  the  public  with  the  goodwill  of  the  lord  of  (he  manor  and  the 
commoners.  These  regulations  are  almost  exactly  the  same  as  the  limitations 
which  the  Minister  of  Agriculture  can  impose  under  Section  193  of  the  Law  of 
Property  Act,  1925,  and  as  the  restrictions  which  may  be  imposed  in  respect  of 
open  country  set  out  in  the  Second  Schedule  of  the  National  Parks  Act.  1949. 

A copy  of  the  Regulations  is  given  at  Appendix  B. 

(4)  I should  perhaps  point  out  that  these  regulations,  having  been  pas.sed  at 
a Manor  Court,  are  now  part  of  the  ‘ custom  of  the  manor  They  were  made 
not  by  the  commoners  themselves,  but  by  the  inhabitants  of  the  Pari.sh  of  Dorney 
and  of  Boveney  New  Town  in  Eton  Urban  District,  sitting  on  the  Jury. 

(c)  Prior  to  the  1949  Court,  horse  riding  had  been  forbidden  on  the  common. 
The  regulations,  however,  now  enable  the  public  to  ride  where  they  will,  provided 
they  do  not  use  the  common  for  financial  gain. 

(d)  It  will  be  observed  that  the  regulations  forbid  the  playing  of  organised 
games.  This  was  inserted  so  that  the  lord  of  the  manor  and  the  commoners  could 
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consider  any  applicalions  to  play  such  games  on  the  merits  of  the  particular  case, 
thus  following  precedent. 

9.1.  In  order  to  make  it  easier  for  Ihe  public  to  enjoy  the  common  and  to  get 
from  tliere  to  the  River  Thames  and  it.s  proposed  National  Walk,  the  Court  of 
1949  authorised  the  lord  of  the  manor  to  admit  four  access  points  as  public  rights 
of  way.  Having  done  so,  there  was  .some  dilTiculty  in  getting  the  local  authority 
to  roin.sliite  the  bridge  over  Ihc  Cress  Brook  and  it  transpired  that  they  would 
only  do  so  il'  I gave  an  unclerlaking  not  lo  obstruct  it  on  the  common  side.  This 
1 readily  ditl  and  the  bridge  was  duly  erected. 

1 would  cmpha.sise  that  when  on  the  eommoii  the  public  are  able  to  wander 
at  will  and  we  were  successful  before  a public  hearing  under  the  National  Parks 
Act  in  resisting  claims  lo  speeilie  rights  of  way  across  the  common. 

9fi.  The  question  of  shutting  tire  grid  by-pass  gates  is  di,scus.sed  in  paragraph  27. 

97,  The  question  of  permanent  and  temporary  fencing  of  the  common  is 
discussed  in  paragraphs  .78-.1t). 

98,  The  1949  Court  approved  the  common  being  registered  as  a bird  sanctuary 
mider  the  Wild  Birds  Acts,  1 880- 19.19,  to  protect  the  Manor  Farm  Sanctuary.  I 
willingly  gave  up  my  shooting  rights  over  the  common  lo  bring  this  about. 

99,  It  will  he  rememhered  that  when  the  19,10  Court  set  up  the  new  Working 
Commillee  matters  all'ecting  the  public  were  lo  he  an  excluded  subject  to  be 
dealt  with  hy  the  lord  of  the  manor  on  the  recommendations  of  the  committee. 
This  was  heeause  the  commoners’  interest  is  opposed  to  the  public  interest,  while 
the  lord  of  Ihe  manor,  in  carrying  out  his  statutory  duty  of  good  estate  manage- 
ment under  the  Agricultural  Acts,  must  have  a proper  regard  for  the  interests 
of  all  parlies  concerned. 

100,  The  public  in  their  enjoymcnl  of  the  commons  are  negligent  about  litter, 
which  has  to  be  cleared  up  hy  llie  Working  Committee  at  the  expense  of  those 
grazing  beasts.  Our  experience  is  that  the  cleaner  we  keep  the  pasture,  the  less 
the  inter. 

101,  I am  doubtful  whether  I can  lake  action  to  ensure  that  the  public  comply 
with  regulations  passed  at  a Manor  Court,  1 can,  however,  claim  for  damage  for 
trespass'  and/or  injunction  for  improperly  using  the  common  and  I can  bring 
a case  for  malicious  damage  before  the  Magistrates  Courls. 

7'he  onus  would  still  rest  with  me  to  lake  action  if  Ihe  public  were  given  a 
legal  right  of  access  under  Section  19.1  of  the  Law  of  Property  Act,  1925,  the 
maximum  line  on  summary  eoiiviclion  being  40s. 

My  experience  up  lo  now  has  been  that  a reasonable  request  put  in  a reasonable 
manner  lo  a member  or  members  of  Ihe  public  always  wins  their  co-operation. 


LORD  OF  THE  MANOR’S  INTEREST 

102.  As  owner  of  Iho  commons  I have  all  the  ordinary  rights  of  ownership  of 
land,  hut  limited  in  my  case  by;  — 

(rt)  Rights  of  common  of  pasture,  so  that  I must  leave  enough  pasturage  to 
satisfy  such  rights. 

(ft)  .Statutory  prohibitions  against  inclosure. 

((,')  Dorney  Common  being  a bird  sanctuary. 

(t/)  The  need  to  have  regard  tor  the  public  interest  and  to  extend  the  courtesy 
of  facilities  for  the  enjoyment  of  air  and  exercise  as  laid  down  by  the 
Manor  Court. 

(f!)  The  admission  of  four  access  points  as  public  rights  of  way. 

(/)  An  agreement  with  Bucks  County  Council  tor  the  use  of  two  parcels  of 
land  for  the  provision  of  cattle  grids  and  works. 
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103.  If  Mr.  Humphrey  Baker,  M.A.,  is  right  in  his  Commons,  Open  Spaces  and 
Footpaths  Preservation  Society’s  booklet  on  Commons,  1952,  then  1 am  not  myself 
a commoner.  Nevertheless  I can,  if  I wish,  pasture  beasts  on  the  common  on 
account  of  having  commonable  land  in  my  occupation,  to  which  lit  has  been 
customary  to  allot  seven  cow  and  four  horse  commons.  This  stmt  I could  exceed 
by  agreement  of  the  commoners  at  the  Annual  Common  Meeting  in  the  same  way 
as  the  commoners  can  exceed  theirs. 

104.  The  overriding  factor  affecting  my  use  of  the  commons  is  laxalion.  As 
things  are  at  present  I receive  no  income  from  the  common  and  consctjuenlly  it 
attracts  no  income  tax,  estate  duty  or  rates.  1 am,  however,  taxed  on  my  land 
in  occupation  which  is  commonable.  I can.  Therefore,  graze  beasts  on  the  common 
without  attracting  additional  tax.  Actually  I do  not  do  so  at  the  prc.sent  time  as 
I am  a horticulturist. 


105  The  very  existence  of  the  commons  preserves  the  rural  amenities  of  the 
neighbourhood  and  sustains  the  value  of  properties  near  by.  Alter  the  use  ot  the 
common  or  threaten  the  security  that  it  gives  and  the  present  occupants  ol  hou.sej 
will  leave  the  district. 

106.  If  it  were  possible  to  inclose  the  common  and  to  liquidate  the  rights  in  some 
wav  and  it  the  necessary  consents  could  be  got,  1 have  no  doubt  that  by  investing 
a large  sum  of  money  in  the  development  of  the  land  I could  in  time  earn  a 
return  on  my  capital  outlay.  There  are,  however,  better  and  easier  ways  of 
profitably  investing  capital  which  do  not  create  a revolution  m the  iieighluuirhood 
or  jeopardise  a peaceful  existence  in  the  home  ot  one’s  ancestors. 

107  Provided  that  the  commoners  are  reasonably  content  and  llie  public  is 
salisflk  with  enjoyment  of  air  and  exercise  without  having  a right  Ihcrelo  and 
nrovided  'that  the  commons  do  not  involve  me  in  lax,  I per.sonally  am  amply 
awarded  with  my  share  as  it  is.  If,  however,  either  the  commoners  or  the  public 
want  more,  then  I expect  to  be  well  compensated.  After  all,  my  lamily  bought 
the  land  in  the  !7lh  century  and  although  I get  no  money  income  from  it  to-day,  it 
is  an  ever  increasingly  valuable  asset  in  other  ways. 

108  An  MS  dated  1572  shows  that  the  then  Manor  of  Donicy  was  held  of  Ihc 
Crown  as  of  the  Duchy  of  Cornwall  in  socage  by  fealty,  rendering  yearly  2s.,  and  Ihc 
then  Manor  of  Boveney  wa.s  held  of  the  Crown  as  late  of  the  Abbey  ol  Burnham 
in  socaec  by  fealty,  yearly  value  £6.  I do  not  know  what  mleresl  the  Crown  now 
has  but  the  ancient  rank  of  Lord  of  the  Manor  with  its  historical  assocuUions 
is  something  to  be  proud  of  and  at  the  present  day  gives  one  an  <wortimity  for 
service  in  the  preservation  of  our  countryside  and  our  rural  way  of  hie. 


LAKE  END  COMMON 

109.  This  common  is  about  1/lOth  the  size  O’f  Dorney  Common  and  in  theory 
1/lOlh  of  commoners’  stints  may  graze  on  it.  Also  in  theory  the  rules  lor  the  use 
of  our  commons  apply  to  it. 

110  The  common  is  permanent  pasture  bordered  on  the  north  by  a .stream  and  on 
the  east  by  Lake  End  Road.  The  east  end  is  almost  permanently  Hooded  during  the 
winter  and  at  other  times  except  during  dry  weather  is  so  soft  that  cattle  smk  up 
to  their  bellies. 

111.  One  commoner  has  some  smaill  farm  buildings  adjoining  the  common  and 
richls  for  cow  and  1 horse  commons.  It  would  be  true  to  say  that  no  other  person 
is  physically  able  to  keep  any  beasts  on  the  common  except  him.  Wc  have  agreed, 
therel'ore  that  he  shall  be  permitted  to  pasture  his  beasts  there  on  condition  that 
he  keeps’ the  common  in  good  condition  and  clean.  When  he  failed  to  do  so,  the 
Working  Committee  informed  him  that  he  would  not  be  allowed  to  pasture  beasts 
on  Dorney  Common  until  ho  put  matters  right.  There  has  been  an  improvement. 

I P t ake  End  is  approximiilc-ly  central  for  Dorney  and  Dorney  Reach  by  road  or 
by  public  right  of  way  and  might  well  serve  as  a parish  playing  Held  should  the 
need  arise. 
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1 13.  In  February,  1951,  Committees  of  Dorney  Parish  Council  and  of  Eton  Rural 
District  Council  met  on  site  to  consider  the  possibiliy  of  applying  a Regulation 
Scheme.  The  co-mmoners  and  I would  have  been  agreeable  if  the  level  of  the  soil 
was  raised  above  water  level  and  rights  of  pasture  protected.  The  proposition  was 
shelved  as  the  lack  of  demand,  for  such  a playing  field  did  not  merit  the  substantial 
expense  involved. 

It  is  posisible  to  play  games  on  part  of  the  area  for  much  of  the  year  and  if 
youth  club.s  and  the  like  wish  to  use  it  they  can  make  arrangement  to  do  so  with 
myself  and  the  commoners. 


Appendix  A 

RULES  OF  MANAGEMENT 

1.  Only  Commoners  to  Pasture.  No  person,  whether  a foreigner  living  outside 
this  manor  or  a person  living  within  it,  who  is  not  a commoner  as  defined  in 
Order  No.  I and  who  is  not  an  occupant  of  premises  mentioned  in  the  Schedule 
of  .Stint,  shall  pasture  any  beasts  on  the  commons  of  this  manor,  nor  have  they 
any  right  to  do  so,  on  pain  of  forfeiture 

To  the  Lord  £5 

To  the  Hayward 5s,  per  head  when  pounded. 

2.  Commoners  to  pasture  own  beasts  only.  No  commoner  shall  pasture  on  the 
commons  of  this  manor  any  beasts  which  are  not  his  or  her  own  property  and 
actually  kept  and  used  by  him  or  her  on  pain  of  forfeiture 

To  the  Lord  £3 

To  the  Hayward 3s.  per  head  when  pounded. 

3 Commoners  not  to  dispose  of  commons  to  foreigners,  etc.  No  commoner  shall 
let’,  sell  or  give  up  his  or  her  stint  or  right  of  commoning  either  openly  or  under 
any  pretence  whatsoever  to  any  person  who  is  not  also  a commoner  occupant  of 
premises  mentioned  in  the  Schedule  of  Stint,  nor  use  the  commons  in  this  manor 
for  the  beasts  of  such  person  nor  at  any  time  put  any  beasts  on  the  commons 
of  thi.s  manor  under  colour  or  pretence  to  have  bought  the  same  conditionally 
only  lior  the  real  owners  to  have  them  again,  under  pain  of  forfeiture 
To  the  Lord  £3 

To  the  Hayward 3s.  per  head  when  pounded. 

4.  Stints  not  to  be  exceeded.  Letting  between  commoners  allowed  Commoners 
shall  not  exceed  their  stints,  except  that  they  may  1st  or  take  their  Cormnoiis  one 
from  another  at  the  best  price  and  advantage,  under  pam  of  forfeiture.  The  letting 
and  taking  of  rights  shall  take  place  at  a market  to  he  held  annually  before  the 
commons  are  open  and  at  which  the  Hayward  is  to  be  present. 

To  the  Lord  £1  P®  head  in  excess  of  stint 

To  the  Hayward 3s.  per  head  in  excess  of  stint  when 

pounded, 

5.  Hayward  to  be  told  of  lettings.  At  any  time  after  the  annual  market  commonere 
letting  or  taking  commons  one  from  another  shall  inform  the  Hayward,  under  pam 
of  forfeiture 

To  the  Hayward 10s.  per  head. 

6.  No  understocking  allowance.  There  shall  be  no  allowance  for  commons 
unstocked, 

7 Marking  of  beasts.  For  a better  certainty  to  the  Hayward  to  see  who  trans- 
gresses the  orders,  commoners  shall  mark  their  beasts,  which  they  pasture  on  the 
!omn4nrof  tfo  by  means  of  a tab  to  be  attached  to  the  right  ear  of  the 

beasts,  under  pain  of  forfeiture 

To  the  Hayward 10s.  per  head  when  pounded. 
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8.  Scrutiny  of  the  commons.  The  commons  shall  be  driven  by  the  Hayward 
assisted  by  the  Overseers  at  times  selected  by  himself  and  a scrutiny  taken. 

9 Opening  of  the  commons.  The  Common  of  Dorney  shall  be  open  fi’om  the 
1st  May  until  the  29th  September  and  Lake  End  Common  all  the  year  round  unless 
the  bailiff  and  overseers  decide  tO'  vary  the  dates.  No  person  shall  pasture  hi.s 
or  her  beasts  in  the  commons  of  this  manor  during  any  other  periotl,  on  pain  of 
forfeiture 

To  the  Lord  

To  the  Hayward 3s.  per  head  when  pounded. 

10  What  beasts  may  pasture.  No  beasts,  other  than  geldings  (excluding  riggs), 
cows  and  bullocks  shall  pasture  on  the  commons  of  this  manor,  under  pain  of 
forfeiture 

To  the  Lord  £3 

To  the  Hayward 3s.  per  head  when  pounded. 

11.  Geese.  No  person  shall  pasture  geese  on  the  commons  of  this  manor,  under 
pain  of  forfeiture 

To  the  Lord  fl 

To  the  Hayward Is.  per  head  when  pounded. 

12.  Sick  Animals.  No  person  shall  pasture  sick,  diseased,  infectious  or  distempered 
animals  on  the  commons  of  this  manor,  under  pain  of  forfeiture 

To  the  Lord  £5 

To  the  Hayward 5s.  when  pounded. 

13.  Sheep.  No  sheep  shall  be  pastured  on  the  commons  of  this  manor  without 
the  permission  of  this  Court,  on  pain  of  forfeiture 

To  the  Lord  Is.  per  head 

To  the  Hayward dd.  per  head  when  pounded. 

14.  Common  Rate.  A rate  per  head  of  all  cattle  and  horses  pastured  on  the 

commons  of  this  manor  shall  be  levied  according  to  the  roquirement.s  ot  the  said 
commons  to  cover  expenses  for  cultivations,  fertilisers,  weed  and  mole  control, 
scavenging  litter,  gafemen,  hayward’s  salary,  maintenance  of  fences,  mainlcmincc 
of  water  troughs  and  water  rate,  insurance  of  gates,  expenses  incurred  by  the  lord 
of  the  manor  in  management,  etc.  The  full  rate  shall  be  paid  irrespective  of  the 
length  of  period  for  which  the  beasts  may  be  pastured.  The  bailiff  and  overseers 
shall  advise  the  lord  of  the  manor  each  year  as  to  how  much  the  rate  shall  be. 

No  beast  shall  be  put  on  the  commons  before  the  rate  has  been  paid  and  all 

commoners  pasturing  beasts  shall  pay  the  rate,  on  pain  of  forfeiture 

To  the  Lord  £1  per  head. 

15.  Fences  and  dilchcs.  The  custom  of  fencing  and  ditching  against  the  commons 
Is  confirmed.  Occupants  of  land  adjoining  the  commons  are  responsible  for  keeping 
the  fences  and  gates  within  their  own  frontage  in  a good  and  sufficient  state  ot 
repair  and  similarly  the  boundary  ditch  scoured  and  cleansed,  except  those  parts 
for  which  the  Thames  Conservancy  are  responsible. 

16.  Sporting  Rights.  It  is  confirmed  that  the  sporting  rights  over  the  commons 
in  this  manor  are  reserved  to  the  lord  of  the  manor  and  no  person  shall  infringe 
them  on  pain  of  forfeiture 

To  the  Lord  £5 

17.  Breaking  Pound.  No  person  shall  remove  beasts  from  the  pound  without  the 
authority  of  the  bailiff,  on  pain  of  forfeiture 

To  the  Lord  and  to  the  Hayward  treble  forfeitures. 

18.  Non-payment  of  forfeitures.  Any  person  who  fails  to  pay  his  or  her  forfeitures 
shall  forfeit  treble  damages. 
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19.  Detrimental  Acts.  No  person  shall  do  any  act  or  thing  whatsoever  which 
shall  harm  the  pasture  or  obstruct  the  beasts  grazing  or  be  otherwise  detrimental 
to  the  rights  and  privileges  of  the  lord  of  the  manor  and  of  the  commoners,  on 
pain  of  forfeiture 

To  the  Lord  Minimum  £5.  Maximum  £25 

according  to  the  gravity  of  the 
offence. 


20.  Hayward.  The  Hayward  shall  be  chosen  and  elected  Hayward  for  Dorney 
tind  Lake  End  Commons  and  sworn  in  open  court  duly  to  perform  his  said  office, 
under  pain  of  forfeiture  £3  to  the  Lord  if  he  does  not  effectively  perform  his  duties. 


His  duties  shall  consist  of:  — 

(i)  Talcing  scrutinies  to  see  that  the  rules  for  the  use  of  the  commons  are 
complied  with. 

(ii)  Impounding  beasts  found  on  the  commons  without  right  to  be  thereon 
or  unmarked  or  offending  the  rules  hereinbefore  ordered. 

(iii)  Watering  and  feeding  impounded  beasts. 

His  salary  .shall  be  fixed  by  the  lord,  the  bailiff  and  the  overseers. 

21.  Over.secr.s.  The  overseers  shall  be  four  in  number  and  shall  supervise  the 
execution  of  Ihc  orders  concerning  the  commons  and  assist  the  bailiff  and  hayward, 
under  pain  of  each  of  them  forfeiting  £5  if  he  does  not  effectively  perform  his 
functions  Each  who  finds  and  presents  any  transgressions  m the  commons  shall 
have  l/51h  of  the  forfeitures  due  to  the  lord  of  the  manor  arising  from  such 
transgressions. 


'>'>  Court  Roll.  The  Steward  may  alter  matters  of  form  in  these  orders  but  not 
matters  of  substance  and  shall  engross  the  proceedings  of  this  Court  and  attach 
them  to  the  Court  Rolls. 


23.  Bailiff.  The  duties  of  the  bailiff  shall  be:  — 

(i)  To  collect  the  common  rate  and  forfeitures. 

(ii)  To  supervise  the  hayward. 

(iii)  To  authorise  removals  from  the  pound. 

(iv)  To  obtain  evidence  for  legal  proceedings. 


Appendix  B 

REGULATIONS  FOR  DORNEY  AND  LAKE  END  COMMONS 

The  soil  of  the  commons  belongs  to  the  lord  of  the  manor  of 
Boveney  and  the  use  of  the  commons  is  rratnated  to  grazing  f 
to  commoners  as  defined  by  and  in  accordance  with  the  rules  laid  down  at  the 
Courts  of  the  manor. 

The  public  has  no  right  on  the  commons  and  is  allowed  there  by  courtesy  of 
the  lorcf  of  the  manor  and  the  commoners  provided  that  they  damage  to  the 

pasture  and  create  no  nuisance  to  the  beasts  grazing  thereon  or  otherwise. 

Peisons  doing  any  such  act  or  thing  will  have  legal  proceedings  taken  against 
them. 

The  following  regulations  for  the  use  of  the  commons  by 
public  are  laid  down  by  order  of  the  lord  of  the  manor  acting  on  behalf  of  himself 
and  of  the  commoners. 
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It  is  Prohibited  on  Dorney  and  Lake  End  Commons : - 

1 To  place  or  deposit  and  leave  there  without  lawful  authority  road  sand, 
materials  for  repair  of  roads,  wood,  glass,  china,  earthenware,  tin,  carton,  paper  ; 
or  other  refuse  or  litter  so  as  to  affect  or  tend  to  affect  injuriously  the  amenities  , 
of  the  commons. 

2 To  dig,  cut  or  take  turf,  sods,  gravel,  sand,  clay  or  other  sub-slance  on  or 
from  the  commons  and  to  cut,  fell  or  injure  any  timber  or  other  tree  or  other 
plant  growing  there. 

3.  To  injure,  deface  or  remove  fences  or  notice  boards  or  any  work.s  erected 
or  maintained  there  by  the  lord  of  the  manor. 

4.  To  post  bills,  placards,  advertisements  or  notices  on  trees  or  fences,  erections 


or  notice-boards. 

5.  To  catch  birds,  set  traps  or  nets,  or  lay  snares  for  birds  or  other  animaks, 
take  birds’  eggs  or  nests  and  shoot  or  chase  game  or  other  animals. 

6.  To  draw,  drive  or  place  upon  the  commons  or  any  part  thereof  without 
lawful  authority  any  carriage,  cart,  caravan,  truck,  motor  cycle  or  other  vehicle 
or  any  aircraft  (except  in  the  case  of  accident  or  other  sufRcient  cause) , or  to 
camp  or  light  any  fire  thereon. 

7.  To  hold  or  place  thereon  any  show,  exhibition,  swing,  roundabout  or  other 
like  thing. 

8.  To  fire  or  discharge  firearms  or  to  throw  or  discharge  mis.sUes. 

9.  To  play  games  such  as  cricket,  football,  hockey,  golf  and  other  similar 


games. 

10.  To  fly  model  aircraft. 


1 1 . To  drive  or  break  horses. 

12.  Without  being  a commoner  to  turn  out  or  permit  to  remain  there  any 
cattle,  sheep  or  other  animals. 

13.  To  bathe  in  any  pond  or  stream. 

14  To  do  any  act  or  thing  tending  to  injure  or  disfigure  the  commons  or  to 
interfere  with  the  use  thereof  by  the  lord  of  the  manor  or  the  commoners. 

15.  To  leave  the  common  gates  open  when  cattle  are  grazing. 


Examination  of  Witness. 
Lt.  Colonel  P.  D.  S.  Palmer. 
Called  and  Examined. 


3726.  Chairman:  We  are  very  grateful 
to  you.  Colonel  Palmer,  for  having  taken 
SO  much  trouble  over  your  memoran- 
dum.  Would  you  like  to  make  a general 
statement  first,  giving  us  the  broad 
picture  so  far  as  you  are  concerned? 
Lt.  Colonel  Palmer:  Dorney  Com- 
mon is  run  for  the  commoners.  It  is  patt 
of  their  living  and  they  would  not  be 
able  tO'  carry  on  unless  they  had  the 
.grazing  ; they  are  all  small  farmers.  Since 
the  war  we  have  had  to  have  regard  to 
the  needs  of  the  public  and  we  have 
tried  to  solve  the  problems  that  creates, 
I do  not  say  we  have  succeeded,  but 
at  any  rate  the  local  authorities  have  co- 


operated with  us.  And,  as  I mentioned  in 
my  written  statement,  we  have  met  cer- 
tain difficulties. 

3727.  Is  the  common  very  much  used 

by  the  public? Yes.  It  is  mainly  used 

for  walking. 

3728.  By  local  people,  rather  than  by 

holiday  makers  in  cars? It  is  almost 

entirely  used  by  local  people.  There  are 
of  course  a great  many  more  o^f  thean 
nowadays  than  there  used  to  be,  with  the 
building  of  the  new  housing  estate  Rt 
Eton  Wick. 

^129 . Professor  Stamp:  In  view  of 
your  experience  would  you  regard  the 
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system  you  have  described  as  the  best 
solution  for  the  managemenit  of  com- 
mons generally?  You  have  said  that  you 
are  able  to  do  what  you  are  doing  within 
the  framework  of  the  existing  laws.  Is  it 
a possible  method  for  dealing  with  com- 
mons all  over  the  country? Not  with 

every  common.  On  our’s.  priority  is  given 
to  the  interests  of  the  commoners.  I 
think  there  are  two  different  sorts.  In 
urban  districts  and  some  other  commons, 
as  I understand,  the  public  has  a righit 
of  access  and  in  those  cases  the  com- 
moners must  obviously  take  second 
place. 

3730.  We  have  not  very  often  found  a 
lord  of  the  manor  like  you  who  really 
takes  a close  interest.  Do  you  think  you 
are  unique  or  are  there  many  other  lords 
of  the  manor  who  are  willing  to  work 

as  you  do? My  next  door  neighbour, 

Eton  College,  T would  have  said  was 
equally  active. 

3731.  Chairman'.  Does  it  depend  on 

the  fact  that  you  are  yourself  resident 
and  farm  there?  The  diHiculty  we  have 
found  in  many  parts  of  the  country  is 
that  first  it  cannot  always  be  discovered 
who  the  lord  of  the  manor  is,  and 
secondly,  when  be  has  been  discovered, 
he  may  be  living  in  Chelsea  though  still 
lord  of  a manor  in  the  north  of  England. 
Does  your  system  all  depend  on  your 
being  present? lAotually  I am  in  hor- 

ticulture at  the  moment.  But  I agree  the 
whole  thing  really  depends  on  my  living 
near,  and  also,  I think,  on  having  an  in- 
terest in  preserving  one’s  locality.  If  you 
have  an  open  space  which  is  beautiful, 
then  you  try  to  keep  it  so,  otherwise 
people  will  build  on  it  or  do  something 
like  that. 

3732.  Professor  Aliin  Roberts:  lit 

would  help  me,  as  I do  not  know  the 
neighbourhood,  if  you  would  give  some 
indication  of  the  inherent  quality  of  the 
land.  Is  it  silt  land — high  quality  com- 
mon land — or  is  it  poor  heath  land? 

It  is  permanent  pasture ; I am  not 

entirely  sure  of  the  composition  of  the 
sward,  but  it  is  pretty  good  grazing  land. 

3733.  I had  gathered  from  the  stocking 
it  carries  under  the  system  of  stinting 
that  it  must  be  pretty  good.  Does  it  rnake 
a real  contribution  to  the  self-contained 
management  of  the  holding  with  rights? 

They  could  not  carry  on  unless  they 

had  it.  For  myself,  I think  it  ought  to  be 
permanent  as  opposed  to  temporary  pas- 


ture that  is  reseeded  every  so  often ; it 
is  low-lying  and  becomes  very  soft,  and 
the  permanency  of  the  sward  is  needed 
to  give  it  a spring. 

3734.  Do  you  mean  to  save  it  from 

poaching  and  that  kind  of  thing? 

Yes. 

3735.  Have  you  a closed  season  when 
no  grazing  is  permitted,  or  have  the  com- 
moners  the  right  of  grazing  throughout 

the  year? ^We  had  the  common  open 

from  the  end  of  March  until  the  end  of 
of  October  last  year.  In  the  past  sheep 
used  to  be  grazed  on  it  after  that,  but 
they  are  not  grazed  there  now  for  two 
reasons : one  is  that  there  are  too  many 
dogs  about,  and  the  other  that  the  cost 
of  looking  after  and  tending  the  sheep  on 
permanent  pasture  is  apparently  not 
worth  while.  They  would  much  rather  go 
round  and  eat  somebody  else’s  remnants 
of  cabbages,  and  so  on,  on  higher  land. 

3736.  Is  any  milk  produced  off  the 
commons  in  the  summer,  or  is  it  used 

merely  for  pasturing  dry  stock? Both 

dairy  and  dry  stock  are  grazed. 

3737.  Chairman:  What  you  have  been 

trying  to  do,  as  I understand  it,  is  to 
carry  on  the  custom  of  the  m'anor 
adapted  to  new  conditions.  Is  that  a true 
general  statement  of  what  you  are 
doing? ^Yes. 

3738.  How  have  you  managed  to 

adapt  the  old  system  now  that  copy- 
holds  have  been  converted  into  free- 
holds? Do  you  use  the  Court  Rolls? 

Yes. 

3739.  How  do  you  convert  what  is  on 

them  about  ancient  copyholds  into 
customs  which  apply  to  modern  free- 
hold?  After  the  war  I first  did  not 

know  what  to  do,  but  after  I had  studied 
the  historical  side  I decided  to  use  the 
customary  machinery  of  the  Manorial 
Court  to  agree  what  we  should  do. 

3740.  Are  the  decisions  all  new  then, 
or  have  you  been  carrying  on  the  custom 

of  the  Manor? ^The  decisions  are  the 

custom. 

3741.  Mr.  Arnold-Baker:  Were  there 

any  copyholders  before  1925?  It  looks  to 
me,  judging  from  paragraph  108,  as  if 
there  were  not. No.  That  is  so. 

3742.  Chairman:  Was  the  land  all 

freehold  then? ^Yes.  The  commoners 

were  freehoilders.  I do  not  think  we  had 
any  copyholders.  Commonable  land  in 
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the  Manor  was  owned  either  by  the  lord 
of  the  manor  or  by  other  freeholders. 
The  occupiers  of  such  commonable  land 
were  the  commoners  with  rights  of 
pasture  on  the  Commons.  Such  com- 
moners may  have  been  either  freeholders 
or  'tenants  either  of  the  lord  of  the  manor 
or  of  other  freeholders.  When  copyhold 
was  extinguished  the  return  put  in  was 
nil ; so  there  cannot  have  been  any. 

3743.  You  call  your  Court  both  Court 
Baron  and  Court  Leet.  Was  the  Court 

Baron  alone  held  before  1925? It  was 

a mixture.  From  the  Court  Rolls  which 
I have  had  photostatted  and  bound  by 
the  Public  Record  Office.  I think  you 
will  find  that  the  Courts  Baron  and 
Courts  Leet  were  usually  held  tO'gether. 

3744.  Were  they  bo'th  held  by  the 

steward? Yes,  in  front  of  the  steward. 

I think  T am  right  in  saying  you  cannot 
hold  a Manor  Court  unless  you  have  a 
Manor  House.  I do  not  think  our  Manor 
House  was  built  until  the  end  of  the 
15th  century. 

3745.  Dr.  Hoskins:  But  where  a lord 
of  the  manor  was  non-resident,  as  often 
happened,  could  the  Court  not  be  held 
in  the  biggest  farmhouse?  Thus  you 
could  have  Manor  Courts  without  there 
being  any  manor  house  in  the  manor. 
Yes. 

3746.  Chairman:  Do  you  make  any 
specific  recommendations  for  the  ex- 
tension of  this  system  to  other  manors? 

Could  it  be  worked  in  other  place.s? 

Yes.  I think  it  could  be  worked  where 
the  lord  of  the  manor  was  resident.  In 
certain  cases  it  might  be  worked  under  the 
Parish  Council,  provided  that  on  the 
agricultural  side  there  was  a working 
committee  such  as  the  one  we  have  de- 
vised. The  trouble  as  I see  it  is  to  relate 
that  working  committee  of  people  with 
little  time,  and  perhaps  limited  know- 
ledge, with  public  needs ; that  is  where 
I think  there  is  a difficulty.  I am  not 
sure,  with  all  due  respect  to  the  Parish 
Councils,  whether  they  would  be  very 
good  at' doing  what  I am  able  to  do  with 
the  farming  community ; it  seems  very 
difficult  to  get  a scheme  to  dovetail  in 
t'Ogether  with  complete  smoothness  and 
trust  between  all  the  various  interests. 

3747.  Is  your  first  step  to  have  an 

annual  meeting  of  the  commoners? 

Yes. 


3748.  And  do  they  then  appoint  a 

working  committee? Yes. 

3749.  Have  the  commoners  drafted 
some  sort  of  document  in  which  they 
have  delegated  powers  and  rights  to  the 

working  committee? — Yes.  'I'he  Manor 

Court  delegated  certain  powers  to  Hie 
working  committee,  which  really  repre- 
sents the  management  of  Ihe  coiti- 
moners’  own  agricultural  side  ol  the 
commons. 

3750.  Suppose  so'mebody  said_  we  did 

not  agree  with  a particular  decision.  Has 
that  happened  at  all? No. 

3751.  But  docs  not  the  working  com- 
mittee represent  only  some  of  the  com- 
inoncrs?— — It  really  represents  Ihe 
people  who  are  going  to  use  the 
commons. 

3752.  Are  all  the  commonei's  then 
who  in  fact  pasture  beast  on  the  com- 
mon on  the  working  coinmiUee?  De- 
finitely not. 

3753.  Suppose  one  of  the  commoners 
who  proposes  to  pasture  beasts,  and  has 
pastured  beasts  in  the  past  refuses  to 
obey  your  rules  at  all.  what  d(>  you 

do? It  has  not  happened.  We  simply 

would  have  to  obey. 

3754.  In  paragraph  25  there  is  a note 

about  a man  who  refused  to  repair  his 
fcn.ee. He  was  not  a commoner. 

3755.  So  that  is  not  an  example.  In 
fact  have  all  the  commoners  accepted 
every  decision  taken  either  by  the  amuinl 
meeting  or  the  committee?  - Yes.  they 
have.  You  cannot  gra/.e  beasts  on  the 
common  if  you  do  not  accept  the  decision 
of  the  working  comtniUee.  You  Just 
would  not  be  able  to  keep  your  beasts 
on  ; the  working  commUlcc  would  lake 
them  olT. 

3756.  Would  they  be  pul  in  the  pound  .' 
Yes. 

3757.  And  would  the  oiVendcr  he  made 

to  pay  a sum  of  money  to  reclaim  his 
property? Yes.  It  is  llie  only  practi- 

cal answer. 

3758.  Sir  Oi'ori^c  Pvplcr:  If  persons 

have  attempted  to  establish  their  rights, 
has  that  been  -taken  before  the  Manor 
Court  and  tried  there?- -Yes. 

3759.  And  did  the  chiimanls,  if  unsuc- 
cessful, accept  the  decision  of  the  Court? 
^Ye.s. 
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3760.  Mr.  Arnold-Baker : Have  you, 
as  it  were,  taken  advantage  of  the  acci- 
dent that  many  local  authorities  own 
little  bits  of  property  in  the  Manor  to 
get  the  public  represented  through  them? 
^Yes. 

3761.  Would  you  advocate  that  the 
local  authority  should  always  be  repre- 
sented, whether  they  own  property  in  a 
manor  or  not?  Is  it  an  advantage  to  you, 
for  instance,  that  they  are  represented? 

think  it  is  extremely  important 

that  there  should  be  some  means  for 
getting  all  interests  together.  1 advise  it 
as  a poss-ible  solution — do  not  hold 
any  particular  brief  for  it ; we  just  have 
to  see  how  far  it  will  work.  One  cannot 
compel  anybody  to  do  anything,  but  only 
invite  them  to  come  along,  and  even 
when  they  have  come  along  they  may 
ndl  have  any  power  to  do  anything. 

3762.  Professor  Stamp:  Are  not  the 
regulations  for  members  of  the  public 
which  you  quote  in  the  Appendix  B very 
stringent?  Rule  7,  for  example,  says  that 
it  is  forbidden  ‘ to  hold  or  place  thereon 
any  show,  exhibition,  swing,  roundabout 
or  other  like  thing.’  Several  lords  of  the 
manor  allow  these  things — they  may  be 
their  main  source  of  income.  Why  do 

you  prohibit  them? It  does  not  mean 

to  say  that  because  we  prohibit  them, 
we  could  not  allow  them  if  we  wanted 
to.  It  merely  means  that  people  cannot 
come  and  do  anything  as  of  right.  If 
they  want  to  do  so,  they  must  pay  for  it. 

3763.  Your  rules  continue  that  _ it  is 
forbidden  to  play  games  such  as  cricket, 
football,  etc.  Is  that  not  precisely  what 
the  parents  of  small  boys  want  them  to 

do  when  they  go  on  commons? They 

play  unorganised  games  admittedly.  An 
instance  of  what  we  are  thinking  of  there 
is  that  the  Dorney  Cricket  Club  has  just 
been  resuscitated  and,  as  it  happens,  they 
want  Lake  End  Common.  That  will  be 
all  right  provided  they  come  to  some 
satisfactory  arrangement  about  it.  No- 
body minds  the  actual  playing  of  cricket : 
it  is  the  spectators  and  motor  cars  and 
all  the  other  things  that  flood  around 
these  activities  these  days  which  cause 
the  trouble. 

3764.  In  Rule  6 you  say  it  is  for- 
bidden : 

‘ lb  draw,  drive  or  place  upon  the 
commons  or  any  part  thereof  without 
lawful  authority  any  carriage,  cart, 
caravan,  truck,  motor  cycle  . . . 


Do  you  envisage  permitting  that  in  cer- 
tain cases? ^Yes,  we  envisage  per- 

mitting it  providing  it  is  controlled. 
Otherwise  people  cut  the  place  to 
ribbons. 


3765.  Your  plea  in  the  opening  sec- 

tion of  your  memorandum,  is  that  where 
there  is  such  a satisfactory  working 
arrangement  as  you  have,  it  should  be 
allowed  to  continue.  Is  that  your  first 
point? Yes. 

3766.  But  as  you  have  said  you  do 
not  necessarily  suggest  that  your  solu- 
tion is  one  which  should  apply  to  all  or 

even  the  majority  of  commons? do 

not  think  that  it  should.  I would  not  like 
to  go  so  far  as  to  say  that,  though  I 
think  it  might  be  considered.  I think 
that  each  common  really  has  to  be  con- 
sidered on  its  merits  ; I do  not  see  how 
you  can  make  general  rules  which  will 
meet  every  case  satisfactorily. 


3767.  Could  your  functions  as  lord  of 
the  manor  be  carried  out  satisfactorily 
by  the  local  authority,  if  it  became  lord 

of  the  manor? 1 think  that  in  some 

cases  the  local  authority  might  fit  in 
satisfactorily ; I do  not  think  it  neces- 
sarily would  everywhere.  I believe  the 
authorities  exercise  rights  in  some  cases 
already,  but  it  largely  depends,  it  seems 
to  me,  on  how  they  acquire  their  posi- 
tion ; whether  willingly  or  by  compul- 
sion. 


3768.  Mr.  Floyd:  In  case  Colonel 
Palmer  feels  a little  modest  about  it, 
may  I say  that  I have  known  Dorney 
Common  for  over  30  years,  and  it  ^ a 
most  extraordinarily  well  managed  piece 
of  common  grazing,  compared  with  most 
commons.  I think  it  probably  looks  a 
better  pasture  now  than  it  did  when  J 
knew  it  as  a boy.  My  recollection  is  that 
the  farms  round  Dorney  Common  are 
all  of  a reasonable  size.  Would  you  say 
that  there  are  no  squatter  smallholders 
none  with  any  real  claim  to  common 
rights,  but  rather  four  or  five  decent- 
sized farms  adjacent  to  the  common? 

is  true  enough  that  there  are 

reasonable  sized  farms  round  the 
common,  but  it  so  happens  that  at  the 
moment  none  of  those  are  grazing  beasts 
on  the  common— It  IS  the  smaller 
farmers  who  do  so.  One  at  Lake  End, 
for  instance,  has  no  land  in  the  parish 
at  all  apart  from  his  use  of  Lake  End 
Comrnon ; he  has  a tiny  little  place,  and 
a field  at  a distance,  on  the  other  side 
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of  the  parish,  where  he  keeps  some  of 
his  beasts  in  the  summer,  I think.  His 
real  source  of  livelihood  however  is 
being  able  to  put  his  beasts  on  Dorney 
Common  in  the  summer.  Then  there  is 
another  man  who  lives  near  my  house 
who  has  about  ten  acres  and  who  also 
survives  by  putting  his  beasts  on  Dorney 
Common. 

3769.  Chairman'.  Is  the  common  in 
fact,  fenced  not  by  the  commoners  but 
by  the  fences  of  the  neighbouring  land- 

owners? Yes.  That  is  an  extremely 

important  point. 

3770.  Is  the  whole  common  fenced  in 

this  way  except  the  bridle  path? Yes, 

it  is  all  fenced. 

3771.  And  are  there  grids  on  the  bridle 

path? ^Yes,  that  is  right. 

3772.  So  that  in  fact  this  is  a peculiar 
common,  in  that  it  is  not  wide  open  to 
the  public.  Can  they  only  go  through 

on  the  bridle  path? No.  There  is  also 

a main  road  which  runs  through.  It  is  a 
second-class  road. 

3773.  Is  it  fenced  off? No.  I should 

explain  that  passage  across  the  common 
is  by  ‘ Common  Road  ’ (B.  3026)  which 
is  gridded  at  both  entrances  and  by 
‘ Boveney  Road  ’.  Access  to  the  Common 
can  also  be  had  by  the  various  admitted 
public  rights  of  way.  Common  Road  and 
Boveney  Road  are  not  fenced. 

3774.  Do  the  cattle  stray  onto  the 

highway? Yes. 

3775.  Sir  Donald  Scoti:  Are  there 
many  deaths  from  cattle  straying  onto 
the  road,  and  causing  accidents?-; — 
Very  seldom.  If  there  is  an  accident  it  is 
usually  caused  by  some  wild  steer  which 
has  just  been  brought  over  from  Ireland, 
or  something  of  that  kind.  The  dairy 
cattle  are  pretty  traffic  minded.  They  are 
driven  to  and  from  the  common  to  be 
milked  twice  a day,  so  they  ought  to 
know  all  about  traffic. 

3776.  Professor  Stamp  : You  say  in 

paragraph  8 that : ‘ Nothing  would  cause 
more  difficulty  or  alter  the  nature  of  the 
locality  more  than  fences.’  Are  you  very 
much  against  any  more  fences? Yes. 

3777.  Mr.  Arnold-Saker ; In  saying 
that  the  common  is  fenced  in  by  the 
fences  of  neighbouring  landlords  do  you 
mean  that  it  is  incumbent  on  the  latter 

to  fence  against  the  common? Yes. 

The  Manor  Rolls  show  that  from  the 
very  beginning  there  has  been  a con- 


tinual effort  to  get  people  to  maintain 
their  bordering  fences,  which  are  all 
stockproof  at  the  moment.  There  is  an 
enormous  ditch  which  runs  round  two 
sides  of  the  common,  about  fifteen  feet 
wide,  and  on  the  far  side  of  it  is  a 
stockproof  fence.  Where  there  is  no 
stream  a ditch  and  fence  have  been  con- 
structed. At  the  -moment,  there  is  no 
means  of  persuading  people  to  keep  their 
fences  stockproof,  as  T understand  it^ 
except  by  telling  them  it  is  the  custom 
of  the  manor,  and  there  is  little  one  can 
do  with  the  difficult  fellow  who  just  will 
not  play. 

3778.  Chairman : In  the  particular 

case  you  mention  in  paragraph  26,  did 
you  yourself  put  the  fence  up? Yes, 

3779.  Professor  Stamp  : What  are  your 
objections,  Colonel  Palmer,  to  sheep  and 

geese? 1 have  no  objection  to  either. 

1 would  be  only  too  delighted  if  sheep 
could,  graze  on  the  common,  but  it  is 
not  an  economic  proposition  for  farmers, 
at  the  present  time. 

3780.  Do  you  definitely  prohibit  gee.se? 

1 dio  not.  The  Working  Committee 

does  not  like  geese.  They  say,  and  I think 
it  is  perfectly  true,  that  cattle  will  not 
graze  where  geese  have  been.  All  the 
same,  we  close  our  eyes  to  the  fact  that 
there  are  a number  of  geese  which  roam 
comiparalively  small  areas  of  the 
common  adjacent  to  two  of  the  farms 
and  they  keep  it  clear  of  weeds  of  cour.se. 

3781.  Mr.  Arnold-Baker:  Do  you  as 
lord  of  the  manor  not  get  a pound  per 
goose,  as  your  Rules  of  Management 

prescribe? 1 know  they  do.  But  one 

must  live  and  let  live. 

3782.  Professor  Stamp : You  say  in 
your  memorandum  that  being  the  lord  of 
the  manor  is  not  exactly  a lucrative  occu- 
pation. In  other  words,  you  get  nothing 
from  it.  But  under  the  Rules  of  Man- 
agement there  are  a great  many  fines, 
and  every  commoner  -seems  to  be  re- 
quired to  pay  you  penalties  of  from  £1 

to  £5. ^That  is  true,  but  the  fines  have 

to  be  paid  to  somebody.  I have  only  had 
one  and  that  all  went  into  the  common 
fund. 

3783.  Mr.  Arnold-Baker:  But  in  any 

case,  have  you  not  to  present  your  male- 
factor and  try  him  before  you  can  get 
the  money  out  of  him? No.  If  some- 

body’s beast  is  impounded,  he  must  pay 
the  fine  before  he  can  get  his  beast  out. 
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3784.  Chairman'.  Can  you  enforce 

your  regulations  in  Appendix  B against 
members  of  tbe  public? 1 cannot. 

3785.  So  are  they  just  rules  of  obliga- 
tion, so  to  speak,  which  you  lay  down 
without  having  the  power  to  enforce 

them? ^They  are  binding  on  the 

commoners. 

37-86.  That  might  be  argued,  but  I was 
wondering  how  they  applied  to  the  pub- 
lic ignoring  the  commoners.  For  example, 
you  have  a rule  against  flying  model 
aircraft.  What  happens  when  a small  boy 
comes  up  and  starts  flying  them?  Do 
you  cuff  him  on  the  ear  and  send  birn 
off? ^We  do  not  mind  if  a single  indi- 

vidual comes  and  does  that.  What  we  do 
object  to  is  when  a club  comes, 
particularly  with  the  jet  aircraft  they  fly 
now.  They  co-me  with  their  motor- 
bicycles and  their  cars,  and  drive  all  over 
the  common.  Before  you  can  say 
‘ Knife  ’ there  are  thousands  of  people 
and  spectators  in  their  motor-cars  driving 
all  over  the  common  as  well.  It  just  does 
not  do. 

3787.  Mrs.  Paton\  Would  you  allow 
things  like  Sunday  School  treats  and 
parties  to  take  place  on  the  common? 

Yes.  I think  we  would  be  delighted. 

though  I hope  they  would  ask  permis- 
sion first. 

3788.  Mr.  Arnold-Baker \ Have  you 
ever  tried  to  take  proceedings  against  a 
member  of  the  public  for  breach  of  one 
of  the  regulations?  Supposing,  to  take 
your  example,  a model  aeroplane  club 
turned  up  and  started  to  fly  model  aero- 
planes all  over  the  common,  without 
asking  permission.  What  would  you  do 

to  stop  them? 1 should  expect  the 

Working  Committee  to  go  and  ask  them 
to  gO'  away ; no-rmally  they  would,  but 
if  they  did  not  then  the  committee 
would  ask  the  local  policeman  to  come 
and  help. 

3789.  Persuasive  authority  of  a fairly 

high  order  ?^ -It  has  worked  up  to 

date.  I am  tremendously  interested  in 
the  local  model  aeroplane  clubs,  and  I 
wish  they  could  come,  but  it  does  not 
work.  They  have  been  along,  and  have 
talked  it  over  with  us,  but  they  have 
realised  it  does  not  work,  and  now  there 
is  no  more  difficulty. 

3790.  I was  only  taking  that  as  an 
example.  How  would  you  expect  to  gel 
rid  of  somebody  who  breaks  your  regu- 
lations, and  who,  himself,  is  not  a 


commoner?  1 mean  somebody  who 
catches  birds,  bathes  in  a pond,  or  plays 
hockey.  Do  you  just  tell  him  to  go  away 
and  hope  that  he  in  fact  will? ^Yes. 

3791.  Mrs.  Paton:  Are  the  regulations 
posted  up  in  any  parts  of  the  common, 
so  that  the  public  can  know  what  they 

are  prohibited  from  doing? ^We  put 

them  up  near  the  road  at  both  ends  of 
the  common.  In  one  case  they  were 
removed,  and  in  the  other  they  are  still 
up. 

3792.  Chairman  \ The  regulations,  I 

believe,  are  founded  upon  the  Commons 
Regulations  of  1935.  They  are  not  quite 
the  same,  but  were  they  taken  from  the 
Commons  Regulations? ^Yes. 

3793.  Would  you  not  have  legal  power 

to  enforce  them  if  you  gave  the  public 
access  to  the  common  under  Section  193 
of  the  Law  of  Property  Act,  1925?  If 
you  execute  a deed  under  that  Section, 
can  you  not  put  those  regulations  into 
force? ^Yes. 


3794.  Why  have  you  not  done  that, 
and  why  have  you  tried  to  rely  on  per- 
suasion rather  than  upon  haying  formal 
legal  power  to  do  these  things?-  ^Ii 
they  were  put  into  force  like  that,  it 
would  still  be  me,  I suppose,  who  would 
have  to  take  action. 

3795.  The  police  could  then  exercise 
the  power  of  the  law,  and  not  merely 
persuasive  power  of  a high  order,  as  Mr. 
Arnold-Baker  said.  We  have  found  that 
although  some  lords  of  the  manors  have 
used  the  power  8"'™ 

section  of  the  Law  of  Property  ‘^e'e 
are  many  others  who  have  not.  Yours 
seems  to  be  a ease  in  which  Y™ 
trying  to  apply  the  same  kind  of  1^8““ 
tiras^  without  having  the  power  of  the 
™ behind  you.  Is  there  any  s^ial 
reason  for  your  ootjiaving  exeeut^  a 

Heed’ ^It  is  I wlio  ^l^Ye  to 

initiate  action  against  the  pubhc  in  both 
cases. 

•^796  And  do  you  feel  that  you  are 
in”1tr»g«  poshion  if  you  do  so  by 
persuasion,  rather  than  by  saymg.^You 
must  do  this,  because  it  is  the  law.  / 

All  I can  say  is  it  works  satisfactorily  at 
the  moment. 

^797.  But  has  your  attention  been 
drawn  to  Section  193  of  the  Law  of 
Property  Act? ^Yes. 

3798.  You  have  seen 
not  to  execute  a deed  under  it?  Yes. 
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3799.  Simply  because  you  feel  the 
present  system  works  satisfactorily,  and 
there  is  no  great  point  in  executing  a 

deed? ^The  difference  is,  that  the 

public  has  a right  of  access  when  a deed 
is  made  under  Section  193. 

3800.  Whereas  now  they  merely  come 
on  with  your  permission,  and  that  of 

the  commoners? ^Yes.  It  is  the 

custom  of  the  manor  that  access  shall 
be  accorded. 

3801.  But  is  it  not  a custom  of  the 
manor  which  you  cannot  enforce  against 

a stranger? It  is  a custom  that  we 

shall  afford,  access  to  the  public. 

3802.  Sir  Gcarf^e  Pepler:  ^ Do  the 
public  cause  much  trouble  with  litter? 

Yes,  litter  is  a nuisance.  The  hay- 

ward  either  clears  it  up  himself,  or 
arranges  for  some  small  boys  to  do  so. 
It  is  surprising  the  amount  of  stulf  that 
gets  on  the  commons 

3803.  But  is  it  your  organisation  which 

clears  it  up? Yes.  There  is  nobody 

else  to  do  so. 

3804.  Chairman : Is  the  hayward  in 

fact  the  keeper  of  litter  nowadays? 

No.  He  has  not  been  asked  to  clear  it 
up  but  does  do  so  as  a matter  of 
decency,  because  he  realises  that  the 
more  he  leaves  the  more  he  will  get. 

3805.  Mr.  Arnold-Baker:  Have  you 
noticed  any  improvement,  or  the  reverse, 
recently,  in  the  amount  of  litter  that 
accumulates?  We  have  been  told  of  one 
or  two  commons  where  there  has  been 

an  improvement  lately. 1 would  not 

say  there  has  been  any  difference,  really. 
Curiously  enough,  not  many  people 
picnic  and  so  on.  The  common  is  a 
wide  open  space  and  there  is  no  con- 
cealment on  it.  But  stuff  is  thrown  off 
lorries,  and  that  sort  of  thing. 

3806.  Mr.  Fhyd:  Is  it  possible  that 

you  do  not  get  so  much  picnicking 
because  in  the  winter  months  the  ground 
is  thoroughly  wet,  and  all  through  the 
summer  there  is  no  shade:  also  all  the 
common  is  near  the  road? Yes. 

3807.  Mr.  Arnold-Baker’.  Do  the 

public  generally  keep  on  the  move, 
whether  on  foot  or  on  wheels? Yes. 

3808.  Is  the  litter  caused  by  car  and 
lorry  drivers  throwing  out  their  cigarette 

packets? Yes.  We  also  get  an 

amazing  lot  of  milk  bottles. 


3809.  Sir  George  Pepler : You  have  u 
bailiff  and  a hayward,  and  so  on?  Do 

you  pay  them? The  hayward  is  i>aid 

£15  a year  at  present.  That  comes  out 
of  the  common  rate. 

3810.  Docs  that  cover  it? Yes.  The 

common  does  not  cost  me  personally 
anything  ; on  the  other  hand  I <lo  not 
personally  get  any  casli  from  it.  I merely 
provide  a service,  myself. 

3811.  Sir  Donald  Seotf.  You  say  in 

paragraph  80 : ‘ All  commoners  who  do 
not  wish  to  exercise  their  rights  may 
offer  at  the  annual  market  for  rights  to 
let  them  to  other  commoners  who  wish 
to  exceed  their  stints.’  What  would  be 
the  value  year  by  year,  roughly 
speaking,  of  a stint  to  a non-user  com- 
moner?  ^'rhey  have  been  getting  IDs. 

recently.  I am  told  that  they  used  to 
get  ,£J  before  the  war,  but  I am  not  a 
good  enough  auctioneer  and  1 have  not 
been  able  to  get  more  than  Ids.  In  a 
way,  they  are  very  lucky  to  gel  that. 

3812.  Chuirman',  Are  the  stints  sold 

to  non-commoners,  or  to  other  com- 
moners?  ^7’o  other  commoners  only. 

3813.  In  paragraph  63  you  say  that  as 
landowner  you  have  some  rcsponsihiliiy 
to  ensure  that  the  commons  arc  fully 
stocked.  Where  do  you  lind  that  rc.stKm- 
sibility?  One  of  the  main  features  of  the 
evidence  wc  have  had  is  that  many  com- 
mons are  in  fact  under-stocked,  and  if 
one  could  again  place  the  responsibility 
for  .stocking  upon  the  lord  of  (he  manor 
it  would  probably  solve  that  pnablcm. 
1 understood  that  under  (he  Agricul- 
ture Acts,  1947,  T was  responsihle  for 
good  estate  management,  and  that  if  I 
did  not  carry  out  my  responsibilities  die 
agricultural  land  could  be  taken  away 
from  me. 

3814.  Has  the  Ministry  of  Agriculture 
ever  held  that  you  have  an.  obligation 
to  keep  the  commons  fully  stocked?  — - 
I do  not  think  it  is  defined,  but  obviously 
the  commons  ought  to  he  fully  stocked. 

3815.  Mr.  Floyd:  Would  you  agree  U 
i.s  rather  eavSier  for  you,  as  the  owner  of 
Dorney  Common,  to  see  to  the  stocking, 
than  if  you  were  the  owner  of  a couple 

of  Welsh  mountain  commons? Most 

certainly.  If  the  commoners  have  in.suni- 
cient  beasts  themselves  then,  as  I think 
I mentioned  in  the  written  evidence,  we 
arrange  for  thena  to  got  in  more  beasts 
in  order  to  stock  it  fully ; tliat  of  course 
is  a very  valuable  conces.sion  and  they 
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should  make  quite  a sum  of  money  out 
■of  it. 

3816.  Chairman:  Do  you  put  the 

responsibility  on  the  commoners  to  get 
in  enough  stock  to  keep  the  cornmon  fully 

stocked? It  is  absolutely  vital  that  a 

commoner  should  have  the  responsibility 
for  the  beasts  ; otherwise,  no  one  has 
any  hold  over  them  at  all. 

3817.  Professor  Alim  Rohertx:  If,  as 

you  have  said,  three  or  four  major 
farmers  nearby  are  not  exercising  their 
grazing  rights  is  it  because  they  are  work- 
ing up  to  attCvStation?  Is  it  a purely  tem- 
porary measure  on  their  part? One  of 

the  farmers  has  a T.T.  herd.  Naturally, 
he  cannot  pasture  it  on  the  common  at 
the  moment.  One  of  the  others  has  no 
stock  at  all,  and  another,  the  Slough  Cor- 
poration, has  beef  stock,  I think,  which 
Ls  very  carefully  cared  for  and  which 
they  will  not  let  out  of  their  own  bit  of 
land. 

3818.  Mr.  Floyd:  Is  one  reason  why 
Dorney  Co-mmon  is  well  regulated,  and 
people  tolerably  well  behaved  on  it,  that 
as  they  approach  the  common  they  see 
the  notice  very  well  set-up  and  painted 
— ‘ You  arc  now  entering  Dorney  Com- 
mon. Drive  slowly  and  beware  of  stock, 
etc.’?  Has  that  some  moral  elTect  on  the 
m'Otod-s'ts  who  drive  through?  You  have 
also  given  us  some  interesting  informa- 
tion about  cattle  grids  and  they  are  very 
imiportaiit,  taking  ithe  country  as  a whole. 

T understand  from  your  memorandum 
that  at  Dorney  the  County  Council  paid 
part  of  the  cost,  and  the  commoners 
paid  another  part.  I think  it  is  a inattp 
of  general  interest  as  to  the  manner  in 
which  these  cattle  grids  were  installed 
and  how  they  are  maintained.  Can  you 
tell  us  how  the  arrangement  was  arrived 
at  with  the  County  Council  whereby 

they  paid  part  o^f  the  cost? After  the 

war  the  commons  were  requisitioned, 
and  the  Agricultural  Executive  Com- 
mittee put  temporary  fences  round  a 
very  large  part  of  it.  About  the  time 
the  corn-moiTS  were  due  to  be  derequisi- 
tioned those  fences  were  derelict  and 
when  they  were  removed  we  had  no 
option,  but  to  replace  the  cornmon 
gates  acrOvSS  the  main  road.  Tt  was  found 
that  since  the  gales  had  last  been  in 
position  the  Countv  Council  had  widened 
the  road,  and  therefore  the  old  gate 
would  not  fit.  The  County  Council  then 
had  to  put  UP  a new  one.  Thus  at  an 
early  .stage  they  had  an  interest  in  the 


matter.  In  the  first  season  after  the  Bucks 
A.E.C.  fences  had  been  removed  and  the 
gates  were  re-erected,  of  course  they 
were  smashed  by  motorists,  lorries  and 
so  on.  Just  about  that  time — I cannot 
remember  exactly  how  it  fitted  in  in 
point  of  time— the  Highways  (Provision 
ibr  Cattle  Grids)  Act  was  passed  and  we 
were  able,  with  the  backing  of  the 
various  local  authorities,  our  M.P.,  and 
the  motoring  associations,  to  persuade  the 
County  Council  to  erect  the  grids.  Had 
we  as  commoners  pressed  for  their  instal- 
lation we  should  have  had  to  pay  for 
them,  and  so  it  was  arranged  that  the 
other  interests  put  in  the  application  for 
grids  and  we  paid,  I think,  only  a quarter 
of  the  cost.  I felt  rather  hard  done  by  at 
the  time  that  we  had  to  pay  anything  at 
all,  because  it  was  the  general  public 
who  were  smashing  our  gates. 

3819.  Chairman:  Did  you  have  a levy 
to  raise  the  quarter  which  the  commoners 

had  to  pay? ^No.  We  were  very 

fortunate  in  being  able  to  obtain  a sub- 
stantial sum  from  the  Agricultural  Exe- 
cutive Committee  when  they  gave  up  the 
requisition. 

3820.  Was  that  for  dilapidations? 

Yes.  I think  we  got  £478  out  of  them, 
and  we  used  part  of  that  sum  to  put  in 
the  cattle  grids. 

3821.  Sir  George  Pepler:  Did  the 

County  Council  widen  the  road  without 
any  permission  from  you,  as  lord  of  the 

manor,  or  the  commoners? ^Yes.  The 

widening,  or  possibly  the  stretching,  of 
the  road  occurred  during  the  period  when 
the  Common  was  requisitioned  and  I 
was  on  active  service.  The  widening  was 
just  enough  to  make  the  gates  ineffective. 

3822.  In  paragraph  86  you  say  that 

the  right  to  pasture  beasts  carries  with  it 
certain  responsibilities.  Are  those  legal 
responsibilities? ^No. 

3823.  Do  they  rest  on  the  custom  of 

the  manor,  or  are  they  moral  respon- 
sibilities?  1 think  they  are  moral 

responsibilities.  The  paragraph  says : 

‘ (a)  Not  to  harm  other  commoners  by 
breaking  the  rules.’  They  do  that  under 
pain  of  a fine,  under  the  decisions  of 
the  Manorial  Courts,  ‘(h)  To  exercise 
good  husbandry  . . .’—that,  of  course,  is 
a responsibility  under  the  Agriculture 
Act  1947.  ‘(c)  Having  regard  to  the 
needs  of  the  public.  . . That  is  now 
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also  a custom  which  has  been  approved 
by  the  Manorial  Courts. 

3824.  Chairman-.  I have  no  further 
questions.  Before  we  finish,  have  you 
any  major  difficulty  to  put  to  us? — ^1 
am  very  worried  about  the  boundaries. 
The  only  weakness  in  them  at  the 
moment  is  on  the  by-passes  to  the  grids. 

It  is  a matter  of  indifference  to  many 
users  of  the  by-passes,  as  to  whether  or 
not  they  shut  the  gates  after  going 
through.  Many  of  them  do  not,  and  I 
tried  to  bring  out  the  difficulties  in  para- 
graph 27  of  my  written  evidence. 

3825.  Sir  George-  Papier:  Do  the 

people  who  have  the  right  to  use  the 

gates  have  a key? They  are  not 

locked.  They  are  swing  gates  and  they 
only  swing  one  way.  They  are  on  a 
spring  and  should  go  back  alter  they 
have  been  used,  but  they  are  propped 
open  by  people. 

3826.  Is  it  the  man  who  drives  his 

cattle  in  that  way? ^No,  it  is  not 

he. 

3827.  Sir  Donald  Scon:  Or  the 

person  who  takes  a car  through,  or 
attempts  to?  Surely  the  pedestrian 

could  use  the  .stile? There  are  two 

gates.  One  is  a little  one  for  pedestrians 
and  that  always  swings  to.  The  trouble 
is  caused  by  the  big  gale  over  the  road, 
which  is  nearly  fifteen  feet  wide,  and  has 
to  take  horse  traffic  and  motor  cars 
when  the  grids  arc  under  repair. 

3828.  Dr.  Hoskins:  I see  that  the 
leaving  open  of  gates  is  prohibited  in  the 
regulations.  But  is  it  in  fact  an 

unenforceable  regulation? 1 do  not 

know  how  it  can  be  enforced.  The  other 
thing  I want  to  say  is  that  I think  it  is 
extremely  important  that  the  custom  of 
fencing  against  the  common  .should  be 
accepted  and  applied,  and  not  only  to 
the  boundary  fences  round  the  common  ; 
if  the  County  Council,  or  whoever  it  may 
be,  wishes  to  fence  the  road  they  should 
accept  responsibility  for  the  fences  since 

(The  witnc 


it  is  they  who  want  them.  Previously  they 
tried  to  put  the  cost  of  fencing  on  to  the 
commoners.  Our  reply  is  that  we  do  not 
want  the  fences,  and  if  the  authorities 
want  to  put  them  up  then  they  must  pay 
for  and  maintain  them, 

3821).  Chairman:  And  get  the  neces- 
sary sanctions? ^It  has  been  the 

custom  that  anyone  with  land  adjoining 
the  common,  whether  it  is  a road  or 
anything  else,  must  fence  against  the 
conimon  : that  rule  could  be  extended,  as 
1 see  it,  since  it  would  not  mean  inclosurc 
because  it  is  not  the  common  that  is 
being  inclosed.  It  merely  means  fencing 
the  road  against  the  common,  and  I 
think  that  would  get  out  of  the  difficulty 
of  the  common  being  inclosed. 

3830.  Mr.  Arnold-Baker:  Would  not 
the  actual  soil  of  the  highway  have  to 

be  vested  in  the  highway  authority? 

They  would  have  to  buy  it. 

3831.  But  would  they  not  have  diffi- 
culty in  doing  that? 1 am  afraid  my 

legal  knowledge  docs  not  go  that  far, 

3832.  At  any  rate,  is  that  the  sort  of 
point  you  are  getting  at?  It  would  be 
their  property,  and  therefore  they  would 

have  to  fence  it  against  the  common.- 

Yes,  That  has  in  fact  been  the  cu-stotti 
in  the  Manor. 

3833.  Sir  George  Pepler:  Would  that 
be  done  by  the  County  Council  in  order 
to  protect  the  motorist  from  any  beast 

getting  in  his  way? Yes,  but  I agree 

1 would  not  like  to  try  to  persuade  the 
council  myself. 

3834.  Mr.  Arnokl-Buker:  At  the 

moment  have  they  a legal  interest  in  the 
surface  of  the  road?  The  soil  is  sliH 
yours,  presumably? 1 am  afraid  it  is. 

3835.  Can  you  fence  it  then? ^Na 

Chairman:  Thank  you  very  much, 
indeed,  Colonel  Palmer,  for  having 
taken  so  much  trouble,  and  for  coming 
along  today.  It  has  been  most  helpful. 

,M  withdrew.) 
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Memorandum  of  Evidence  submitted  by  the 
Council  for  the  Preservation  of  Rural  England  and  the 
Council  for  the  Preservation  of  Rural  Wales 


Introductory 

1.  This  memorandum  is  submitted  jointly  by  the  Council  for  the  Preservation  of 
Rural  England  (C.P.R.E.)  and  the  Council  for  the  Preservation  of  Rural  Wales 
(C.P.R.W.),  and  the  views  attributed  in  it  (for  the  sake  of  brevity)  to  ‘ the  C.P.R.E.’ 
are  shared  by  the  C.P.R.W. 

2.  The  C.P.R.E.  is  a voluntary  unincorporated  association,  formed  in  1926  with 
the  primary  object  of  facilitating  concerted  action  to  prevent  disfigurement  (and, 
by  implication,  to  promote  seemly  development,  where  necessary)  in  rural  England. 
Basically,  it  is  composed  of  the  forty-five  ‘ Constituent  Bodies  ’ listed  in  the  appendix 
to  this  memorandum,  and  to  it  are  ‘affiliated’  over  150  other  organizations,  mainly 
local  in  character.  It  has  thirty-six  County  or  other  Branches,  and  the  Branches 
and  the  national  body  have  together  an  associate  membership  of  individual  sub- 
scribers totalling  several  thousands. 

The  objects  and  constitution  of  the  C.P.R.W.,  which  was  founded  in  1927,  are 
broadly  similar  to  those  of  the  C.P.R.E.,  and  it  has  Branches  in  all  the  Welsh 
counties. 

3.  In  the  preparation  of  this  memorandum  the  C.P.R.E.  has  received  much  valu- 
able (and  sometimes  conflicting)  advice  from  Constituent  and  Affiliated  Bodies, 
Branches  and  individual  members,  hut  none  of  these  bodies  should  be  regarded  as 
necessarily  in  agreement  with  the  views  expressed,  and  indeed  a number  of  them 
are  .submitting  evidence  independently. 

4.  Of  the  C.P.R.E.’s  Constituent  Bodies,  it  is  the  Commons,  Open  Spaces  and 
Footpaths  Preservation  Society  which  has  the  most  comprehensive  knowledge  and 
experience  of  the  matters  now  under  review  and  on  which  the  C.P.R.E.,  in  its 
ordinary  work,  normally  relies  for  expert  advice  when  problems  of  common  land 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


m 


ROYAl.  COMMISSION  ON  C^OMMON  LAND 


arise.  The  C.P.R.E.  and  C.P.R.W.  now  find  themselves  broadly  in  agreement  with 
the  Commons  Society’s  conclusions,  as  set  out  in  their  memorandum  already  sub- 
mitted to  the  Royal  Commission. 

5.  The  interest  of  the  C.P.R.E.  and  C.P.R.W.  in  the  future  o.f  common  land  is 
based  on  the  following  factors : 

(a)  Maintenance  and  enhancement  of  the  beauty  of  the  countryside. 

{b)  Its  enjoyment,  as  a spectacle  and  as  a field  for  healthful  recreation  (includ- 
ing the  study  of  nature),  by  the  public. 

(c)  The  promotion  of  agricultural  prosperity,  which  makes  an  important  contri- 
bution to  rural  beauty. 

Present  difficulties 

6.  The  present  law  and  practice  relating  to  common  land  are  not  well  adapted 
to  securing  any  of  these  three  objects.  I'here  are  many  commons  where  exercise  of 
the  traditional  common  rights  has  dwindled  or  lapsed,  which  in  varying  degrees 
have  become  overgrown  and  of  little  value  for  either  grazing  or  public  access,  and 
where  the  resulting  wildness  is  in  some  cases  of  a kind  that  conlribute.s  little  to  the 
rural  scene.  The  main  causes  of  this  decline  are  generally  agreed  to  include  the 
decay  of  the  manorial  system,  the  shift  of  emphasis  from  stockraising  to  arable 
farming,  the  need  for  segregation  of  T.T.  herds,  the  absence  of  fencing  and  the 
growth  of  motor  traflic,  and  to  these  must  be  added  the  notorious  complexity  of 
the  law  relating  to  commons  in  general,  the  difficulty  and  expense  of  applying  il 
beneficially  to  particular  cases,  and  often  the  difficulty  of  determining  what  are  the 
limits  of  the  common,  who  are  the  commoners  and  what  are  their  rights,  who  is 
the  lord  of  the  manor,  and  even  whether  the  reputed  common  is  indeed  a common 
at  all. 

On  the  other  hand  it  is  also  true  that  these  same  restrictions  and  handicaps  have 
served  to  protect  many  commons  from  uses  which  would  have  destroyed  or  seriously 
impaired  their  natural  beauty  and  their  recreational  and  scientific — to  say  nothing 
of  their  agricultural — value.  It  is  therefore  essential  that,  if  existing  restrictions  arc 
in  any  way  relaxed  or  removed,  proper  safeguards  should  be  maintained.  vSuch 
safeguards  could  well  be  simpler  than  those  which  now  exist,  but  if  the  interests 
with  which  the  C.P.R.E.  is  concerned  are  to  be  protected,  it  is  important  that  they 
should,  when  necessary,  be  no  less  effective. 

7.  The  C.P.R.E.  warmly  welcomes  the  appointment  of  a Royal  Commission  to 
devise  remedies  for  this  unsatisfactory  state  of  affairs.  It  also  welcomes  the  implica- 
tion in  the  Commission’s  terms  of  reference  that  their  attention  will  be  directed 
first  to  the  interests  of  those  holding  manorial  and  common  rights  and  secondly 
to  the  enjoyment  of  the  public,  and  only  where  these  objects  are  unattainable  to 
the  diversion  of  commons  to  other  uses.  This  in  the  opinion  of  the  C.P.R.E.  is  a 
fair  statement  of  the  general  priorities  involved. 

The  way  to  a solution 

8.  Commons  vary  widely  in  their  size,  their  situation,  their  present  and  potential 
iwefulness  (in  the  widest  sense),  their  legal  status,  their  ownership  and  their  system 
(if  any)  of  management,  and  few  generalizations  can  safely  be  made.  Even  a classifi’ 
cation  of  existing  commons  is  difficult  to  formulate,  and  such  distinctions  as  that 
drawn  by  the  Law  of  Property  Act,  1925,  between  ‘metropolitan’,  ‘urban’  and 
‘ rural  ’ commons  arc  based  on  legal  or  administrative  convenience  rather  than  on 
differpees  in  the  character  of  the  commons  themselves.  The  'Ministry  of  Agriculture’s 
working  classification  into  ‘ urban  ‘ upland  ’ and  ‘ lowland  ’ commons  is  perhaps 
as  useful  as  any,  though  their  description  of  the  first  class  as  ‘urban  or  amenity’ 
commons  obscures  the  facts  that  some  rural  commons  (for  example,  the  vSurrey 
commons)  have  a mainly  recreational  or  amenity  value  and  that  many  upland 
commons  are  of  first-rate  aesthetic  and  recreational  limportance,  even  though  (or 
because)  they  may  be  far  from  any  town  and  attract  visitors  in  comparatively  small 
numbers. 

9.  In  view  of  the  uncertainty  with  which  the  whole  subject  is  surrounded,  it  is 
tempting  to  suggest  that  the  first  step  towards  solving  the  problems  should  be  a 
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national  survey  of  common  land  with  a view  to  establishing  on  a factual  basis 
what  commons  and  common  rights  at  present  exist.  Such  a survey  would  clearly 
be  of  value  and  of  great  interest,  but  in  this  matter  fact  is  closely  interwoven  with 
law,  and  there  can  be  little  doubt  that  it  would  be  many  years  before  such  a survey 
could  be  satisfactorily  completed.  The  precedent  which  suggests  itself  is  the  Survey 
of  Rights  of  Way  under  the  National  Parks  and  Access  to  the  Countryside  Act, 
1949,  and  even  this  relatively  simple  matter  has  made  disappointingly  slow  progress. 
The  C.P.R.E.  therefore  feels  bound  to  support  the  view  put  forward  by  the  Com- 
mons Society  aud  other  of  its  Constituent  Bodies  that  the  only  satisfactory,  and 
indeed  the  only  practical,  approach  is  on  a case-by-case  basis,  with  priority  for  the 
most  urgent.  In  this  way  a comprehensive  record,  which  the  C.P.R.E.  agrees  should 
be  made,  would  gradually  be  built  up. 

10.  There  should,  in  any  event,  be  no  question  of  dealing  with  the  problem  by 
a ‘ clean  sweep ' and  seeking  by  wholesale  inclosure  to  assimilate  common  land  to 
the  rest  of  the  land  in  England  and  Wales ; and  we  are  not  aware  that  in  any 
quarter  this  has  been  seriously  suggested.  The  country’s  commons,  though  now  in 
part  fallen  on  evil  days,  have  their  roots  deep  in  our  social  and  economic  history, 
and  to  their  original  agricultural  function  has  in  the  last  century  been  added,  partly 
by  law  and  more  generally  by  custom,  a recreational  use  which  is  sometimes  pre- 
dominant and  often  at  least  equally  valuable.  The  special  characteristics,  arising 
from  its  peculiar  history,  which  a well-managed  common  embodies  are  not  such 
as  can  always  be  elTectively  preserved  by  the  ordinary  processes  of  planning  control 
and  the  fact  that  common  land — a small  area  in  relation  to  the  whole  country— 
enjoys  a specially  protected  status  is  in  itself  no  reason  for  lowering  its  defences. 
The  in.stinctive  public  opposition  to  widespread  or  indiscriminate  inclosure  has  a 
deep  historical  basis  as  well  as  a good  present-day  justification,  and  there  is  still 
some  truth  in  the  old  saying  that  commons  are  ‘ political  dynamite  ’. 

11.  Law  and  Procedure.  We  think  it  highly  desirable  that  the  existing  law,  so 
tar  as  the  Royal  Commission  recommends  its  retention,  should  be  consolidated  and 
simplified  and  its  procedure  made  less  involved  and  expensive.  Parliamentary  control 
of  inclosure,  where  it  now  exists,  should  be  retained,  but  should  be  exercised  through 
the  medium  of  statutory  Orders,  subject  to  positive  resolution.  An  obligatory  hearing 
by  counsel  before  Parliamentary  committees  is  so  costly  and  cumbersome  a proce- 
dure as  often  to  defeat  its  own  purpose. 

12.  A procedure  by  which  the  problems  of  any  selected  common — or,  as  would 
often  be  more  convenient,  a related  group  of  commons — might  be  investigated  and 
a ‘ scheme  ’ for  its  better  management  devised  is  set  out  in  Appendix  A to  the 
Commons  Society’s  Memorandum  of  Evidence.  In  outline  the  proposal  is  that,  at 
the  request  of  any  interested  party  or  on  his  own  initiative,  the  Minister  of  Agricul- 
ture should  be  empowered,  after  appropriate  consultations,  to  prepare  (and  subse- 
quently to  amend)  a scheme  for  the  future  use  and  management  of  any  common, 
for  the  registration  of  right-holders  and  for  the  appointment  of  a managing  body, 
and  that  the  scheme,  if  confirmed  after  a public  local  inquiry,  should  be  embodied 
in  a statutory  Order.  With  these  suggestions  the  C.P.R.E.  is  in  general  agreement, 
while  not  wishing  to  exclude  other  procedures  such  as  that  recommended,  under 
the  term  ‘ regulation  ’,  in  the  evidence  of  the  Ramblers’  Association. 

From  the  difficulty  of  classifying  commons,  to  which  we  have  referred  above, 
and  from  their  infinite  variety,  it  follows  that  the  general  problem  is  not,  in  the 
opinion  of  the  C.P.R.E.,  to  be  solved  by  seeking  to  apply  standardized  schemes  of 
management  to  commons  defined  as  falling  within  particular  classes.  Every  scheme 
will  vary  much  or  slightly  from  every  other  and  must  be  ‘ tailor-made  ’ to  fit  the 
local  requirements. 

It  is  not  of  course  suggested  that  any  new  procedure  need  be  applied  to  a common 
in  respect  of  which  no  request  is  made  to  the  -Minister  or  which  he  considers  is 
functioning  satisfactorily  under-  existing  arrangements.  It  may  bp  presumed  that 
for  many  commons  already  ‘ regulated  ’ under  existing  law  no  substantial  change 
would  he  .considered  necessary. 

30078  A 2 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


848 


ROYAL  COMMISSION  ON  COMMON  LAND 


13.  The  responsible  Minister.  It  is  arguable  that  to  the  Minister  of  Housing  and 
Local  Government,  as  the  Minister  generally  responsible  for  the  control  of  land 
use,  should  be  transferred  the  responsibility  hitherto  exercised  by  the  Minister  of 
Agriculture  for  the  control  of  commons.  On  the  other  hand,  agriculture  is  the 
original  and  in  most  cases  still  the  basic  function  of  common  land,  and  in  the 
C.P.R.E.'s  opinion  should  remain  so ; and  the  Ministry  of  Agriculture  not  only 
have  great  knowledge  and  experience  of  the  whole  subject  but  have,  we  believe, 
won  general  approval  for  the  wisdom  and  sympathy  with  which  they  have  handled 
it.  Moreover,  although  it  is  most  desirable  that  the  Planning  Minister  should  be 
freely  consulted,  to  place  commons  actually  under  his  jurisdiction  would  seem  to 
imply  a policy,  such  as  we  have  already  deprecated,  of  treating  commons  as  no 
different  in  principle  from  other  land  and  would  tend  to  obscure  their  special 
status.  It  is  therefore  recommended  that  the  ultimate  responsibility  for  commons 
should  remain  with  the  Minister  of  Agriculture.  Provided  that  this  responsibility 
is  not  obscured  or  diffused,  the  C.P.R.E.,  while  not  favouring  the  creation  of  any 
new  executive  ‘commission’  or  ‘conservancy’  for  the  control  of  common  land, 
would  welcome  the  appointment  of  an  independent  advisory  committee  to  assist 
'the  Minister  of  Agriculture  in  this  S'pecialized  field. 

14.  The  general  approach.  In  considering  what  forms  of  land-use  should  be  pro- 
vided for  in  any  new  scheme  drawn  up  for  a common,  the  Minister  should  of  course 
take  into  account  all  factors  relevant  to  each  particular  case,  and  these  will  vary 
infinitely.  It  is  however  submitted  that  his  first  and  basic  concern  should  be  to 
secure  the  successful  future  management  of  the  common  as  a common,  in  its  main 
traditional  roles  as  a grazing-ground,  a place  of  beauty  and  a recreational  area  for 
the  public  benefit,  and  that  other  uses  should  not  be  entertained  except  in  so  far  as 
they  can  be  combined  with  these  basic  objects  or  as  the  Minister  may  be  satisfied, 
after  due  investigation,  that  these  objects  are  unattainable  or  for  special  reasons 
need  not  be  pursued.  Other  things  being  equal,  multi-purpose  use  of  commons  is 
the  ideal  at  which  schemes  should  aim,  and  preference  should  be  given  to  uses 
which  are  not  exclusive  of  others. 

15.  Grazing  and  Fencing.  The  greatest  hindrance  to  the  improvement  of  grazing 
on  commons  is  at  present  the  absence  of  fencing,  and  the  C.P.R.E.  accepts  the 
necessity  of  fencing  while  such  improvement  is  in  progress  and  also,  on  some 
commons,  for  the  purpose  of  keeping  vStock  off  the  roads.  Fencing,  so  far  as  it  may 
be  necessary,  should  be  provided  for  in  the  scheme  drawn  up  for  each  common, 
and  permanent  fencing  should  not  be  authorized  in  any  case  where  temporary 
fencing  will  suffice.  Although  even  permanent  fencing  does  not  of  course  bring 
about  ‘inclosure’  in  the  legal  sense,  it  inevitably  tends  to  obstruct  access  and  to 
obscure  the  status  and  change  the  traditional  open  character  of  a common,  and 
the  C.P.R.E.  would  wish  to  see  its  use  kept  to  the  minimum  compatible  with  reason- 
ably efficient  management.  Any  fencing  provided  should  be  as  seemly  and  unobtru- 
sive as  possible,  and  public  access  to  the  common  should,  wherever  practicable,  be 
maintained  by  stiles  or  gates. 

16.  Accew.  With  the  exception  of  regulated  commons  and  those  to  which,  under 
SecMcm  193  of  the  Law  of  Property  Aot,  ithe  public  are  given  a right  o<f  access  for 
‘ air  and  exercise  either  automatically  (in  the  case  of  metropolitan  or  urban  com- 
mons) or  by  act  of  the  owner  of  the  soil  (in  the  case  of  rural  commons),  there  is 
generally — despite  a widespread  public  belief  to  the  contrary — no  right  of  public 
access  to  any  common  land  as  such.  In  practice,  however,  public  access  to  common 
land  is  widely  permitted  and  enjoyed,  and  much  of  the  uncultivated  land  which 
constitutes  ‘ open  country  ’ (i.e.  actual  or  potential  ‘ access  land  ’)  under  the  National 
Parks  and  Access  to  the  (Tlountryside  Act  is  in  fact  common  land.  The  intensity 
and  importance  of  this  recreational  use  of  commons  of  course  vary  greatly  from 
case  to  case,  and  there  may  be  commons  where  little  harm  or  hardship  would  be 
caused  if  access  were  wholly  denied  or  confined  to  public  footpaths  and  bridleways. 
It  would  however  be  wrong  to  assess  the  ‘ access  ’ value  of  a common  wholly  by  its 
proximity  to  large  centres  of  population  or  to  underrate  the  recreational  importance 
of  commions,  erbher  in  Naftioiial  Parks  or  elsewhere,  so  remtotely  situafed  thait  large- 
scale  access  is  imlikely.  Acces.s  moreover  is  a non-exclUvSive  use  and  should  be  the 
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more  sympathetically  regarded  on  that  account.  It  is  therefore  the  QP.R.E.’s  opinion 
that  the  presumption  of  fact  on  which  general  public  access  to  commons  now  rests 
should  be  converted  into  a presumption  of  law  and  that  the  ‘ air  and  exercise  ’ 
provisions  of  Section  193  should  be  autoroaitically  extended  to  all  rural  commons. 
This  would  not  of  course  preclude  the  imposition  of  such  conditions  and  restrictions 
as  can  already,  with  the  Minister’s  approval,  be  applied  under  Section  193,  and  it  is 
not  foreseen  that  any  great  change  in  the  pattern  of  access  nse  would  result.  The 
main  advantages  would  be  to  regularize  the  existing  position,  to  facilitate  the  making 
of  byelaws  and  (where  necessary)  the  employment  of  wardens,  and  to  help  to  ensure 
that  in  drawing  up  schemes  of  management  the  access  factor  should  be  recognized 
as  having  a legally  based  claimi — as  it  has  already  a strong  moral  claim — to 
consideration. 


17.  The  managing  body.  All  commons  need  management,  and  the  most  suitable 
form  of  managing  body  for  each  will  have  to  be  decided  in  the  light  of  local 
circumstances  and  so  as  to  bring  to  bear  upon  its  problems  the  best  resources  in 
relevant  local  knowledge  and  experience.  The  lord  of  the  manor,  the  holders  of 
common  rights,  the  Parish  Council  and  (through  the  County  Agricultural  Executive 
Committee  or  the  Provincial  Land  Commissioner)  the  Ministry  of  Agriculture  will 
in  most  cases  need  to  be  represented,  and  it  may  also  he  desirable,  according  to 
circumstances,  to  include  representatives  of  other  local  authorities  (especially  the 
County  Council,  as  local  planning  authority)  and  of  local  or  national  scientific, 
amenity  or  archaeological  organizations.  These  last  should,  it  is  suggested,  be 
appointed,  where  appropriate,  on  the  nomination  of  the  Nature  Conservancy,  the 
National  Parks  Commission  and  the  Ministry  of  Works  (Ancient  Monuments 
Branch)  respectively.  We  agree  with  the  Commons  Society  that  the  ultimate  responsi- 
bility should  rest  with  the  Minister  of  Agriculture. 

18.  Finance.  Financial  provisions  will  need  to  be  embodied  in  the  schemes  which 
the  Minister  draws  up.  The  necessary  funds  are  envisaged  as  being  found,  basic- 
ally by  the  participants  in  the  scheme,  and  it  is  reasonable  to  expect  that  such 
expenditure  will  be  the  more  willingly  incurred  with  the  incentive  of  efficient 
management  which  the  scheme  will  provide.  These  funds  will  however  need  to  be 
supplemented  from  appropriate  national  sources,  which  it  is  suggested  should  include 
grants  from  the  Ministry  of  Agriculture  towards  the  cost  of  agricultural  improve- 
ment and  from  the  National  Land  Fund  towards  costs  incurred  in  providing  facili- 
ties for  access  by  persons  other  than  those  living  in  the  locality. 

In  the  following  paragraphs  we  submit  observations  on  some  uses  of  common 
land,  other  than  the  basic  uses  of  grazing  and  recreational  access,  which  may  in 
particular  cases  call  for  consideration. 


19.  Ploughing.  To  temporary  ploughing  which  is  incidental  to  the  improvement 
of  permanent  grazing,  and  to  such  fencing  as  this  may  necessitate,  the  C.P.R.E. 
raises  no  objection.  Nor  should  we  object  in  principle— while  reserving  our  opinion 
on  the  merits  of  any  particular  case— to  rotational  ploughing  as  part  of  a ley 
system  provided  that  other  relevant  factors  are  first  taken  fully  into  account  and 
that  the  total  area  of  the  common  that  may  be  so  ploughed  from  time  to  time  is 
clearly  prescribed  in  the  scheme  of  management.  To  permanent  arable  cultivation, 
on  the  other  hand,  involving  exclusion  of  other  uses  and  probably  legal  inclosure, 
the  C.P.R.E.  would  be  generally  opposed,  though  we  should  not  wish  such  treat- 
ment,  or  other  exclusive  agricultural  use,  to  be  necessarily  ruled  out  in  cases  where 
justified  by  the  high  quality,  or  scope  for  substantially  increased  productivity,  ot 
the  soil  and  where  the  ‘ access  ’ factor  is  of  slight  account.  For  the  protection  of 
barrows’  and  other  ancient  monuments,  it  is  important  that  before  any  common  land 
is  brought  under  the  plough  for  the  first  time,  the  archaeological  interest-and  not 
only  in  respect  of  the  comparatively  small  number  of  scheduled  monuments  snoum 
he  taken  into  consideration. 

20.  Forestry.  The  views  of  the  C.P.R.E.  on  the  afforestation  of  commons  are  set 
out  in  the  memorandum  reproduced  in  Appendix  C to  the  evidence  of  the  Commons 
Society.  This  document  was  prepared  by  the  Society  m 1952  for  the  ^idMce  of  the 
C.P.R.E.’s  representatives  on  the  joint  informal  committee  of  the  C.P.K.E,.  ana  tne 
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Forestry  Commission  and  was  approved  at  the  time  as  a statement  of  policy  gener- 
ally acceptable  to  the  C.P.R.E.  It  is  now  necessary  to  add  only  that,  m respect  of 
this  as  oi:  other  uses,  there  should  be  full  prior  consideration  of  all  other  competing 
interests  and  that  the  C.P.R.E.  would  favour  such  tree-planting  as  could  be  carried 
out  within  the  ambit  of  a scheme  for  the  common  as  a whole  and  without  permanent 
exclusion  of  other  uses,  rather  than  permanent  diversion  of  the  land  lo  non- 
communal  use. 


imuuuuai.  uav..  _ ^ - 

The  C.P.R.E.  has  noted  with  interest  the  Forestry  Commission's  .suggestion  of 
‘parish  forests’,  the  substance  of  which  is  that,  with  the  agreement 
of  the  soil  and,  a majority  of , the  , known  common  o.tab  e or 


nP  the  soil  ailu  'A  niajOTlty  Ot  uio  k.uuwu  cuuuuuu«-i:>-i  unjr  - 

afforestation  and  ‘not  being  fully  used  or  likely  lo  be  used  tully  for  ooV 
live  purpose’  might  be  designated  by  the  Minister  as  a parish  i°resl  and  (hi. 
suitable  portions  of  the  common  purchased  by  the  Commission,  vested  m ‘ho  ^irph 

Council  or  other  local  authority  and  managed  by  the  Commi.ssion  as  a lorust.  On 

the  information  at  present  available,  including  the  Commission  s suggesUon  that  as 
much  as  half  the  area  of  each  selected  common  might  bo  allorested  and  lh.U  a lout 
of  400  000  acres  might  ovenUially  be  involved,  the  C.P.R.E.  is  unable  to  view  will 

"r  the  proposal's  outlined.  This  is  not  to  say  that  in  ?-Zd 

a scheme  would  necessarily  be  regarded  as  inappropriate,  provided  ‘hu‘  due  “gard 
was  paid  to  the  recreational  and  amemly  lactors,  that  the  terrn  productive  t/»n 
too  narrowly  construed  and  that  such  special  agreements  as  ‘hose  existing  be  ween 
the  Commission  and  the  C.P.R.E.  and  C.P.R.W.  about  planting  m the  Lake  Dis ir  ct 
and  Snowdonia  were  scrupulously  observed.  Other  practical  points  which  need  to  be 
Seen  into  account  are  set  out  in  the  Supplementary  Memorandum  ot  Evidence 
submitted  by  the  Friends  ot  the  Lake  District. 


21  Games.  Regulalcd  commons  are  already  used  to  a considerable 
organized  games  and  the  C.P.R.E.  sees  no  objection  whatever  to  a general 
of  this  practice  in  suitable  cases,  provided  that  the  claims  of  other  uses  arc  respeued, 
Approp?“  of  spae’e' should  be  made  and  conditions  ol  use  laid  down 

in  the  scheme  of  management. 


72  rnnsenatkm  oi  Niilure,  A common  which  forms  the  wliolc  or  pari  of  a 
naflrinnl  oi-  local  Naturo  Rosorve  will  of  course  be  administered  as  such,  and  oilier 
wUl“U°;l"oT-  Tar  as  ‘hey  do  not  m«  -‘h  he 

dominant  u.se.  Neither  grazing  nor  access  will  “ecessauly 
the  Nature  Conservancy's  policy  to  encourage  acces.s  where  this  is  unlikely 
the  scientific  inlerest.  , , , 

On  other  commons,  the  fad  that  there  is  no  is  Ukdy'bf  Us 

In  imnlv  that  no  scientific  nlcrest  exists,  and  indeed  comrnon  lanu  is  imciy,  ny  iis 
uatui-e  Ld  history,  to  be  found  something  of  a sanctuary  lor  both  fauna  and  lora 
thal:  may  have  become  comparatively  rare  elsewhere.  Nor  should  it  be  Coigot^ 
that  an  [ntelUgent  interest  in  the  study  of  nature  is  hX  n°  ^ 

sional  scientists.  The  scienlilie  interest  is  always  one  that  should  be  iaken  Uo 
Tccoimt  in  preparing  schemes  ot  management  or  otherwise  dealing  with  the  future 
ot  common  land. 


73  Mineral  Workings.  Mineral  workings  on  common  land  are  .subject,  as  ete- 
where  to  planning  control,  and  call  tor  .special  consideration  only  m so  far  as  he> 
nviv  restrict  other  uses  of  the  common  or  as  the  enjoyment  ot  public  access  may 
cau^e  liny  resulting  disfigurement  to  be  a matter  of  more  general  pubho  i^onMrn. 
Anv  workings  permitted  should  therefore  bo  limited  in  extent  and  should  nomiully 
be  subject  to  conditions  of  restoration.  We  agree  with  the  Coitimon-s  Society  that 
proSn  .should  be  made  for  some  part  of  the  jjrofits  from  the  workings  to  be 
anoliod  to  the  general  improvement  or  upkeep  ot  the  common  as  a whole.  On 
commons,  as  elsewhere,  the  amenity  objections  will  on  occasion  be  so  strong  as  to 
justify  a rofusal  of  consent  to  work  the  minerals  at  all. 

24  Water  Vnclertakings.  In  1948  the  Gathering  Grounds  Sub-Committee  of  the 
Central  Advisory  Water  Committee,  after  taking  /‘“"I 

vvatcr  undertakers  and  other  bodies,  reported  (paras.  52  and  73  (vi)  of  tteir 

subject  to  protectio^^  of  the  actual  bank.s  of  reservoirs  and  such  limitation 
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elsewhere  as  might  be  necessary  for  the  discouragement  of  large  crowds,  they  saw 
no  reason  why,  on  grounds  of  water  purity,  the  public  should  be  excluded  from 
■water  gathering  grounds  as  such.  The  C.P.R.E.,  which  welcomed  this  recommenda- 
tion and  regrets  that  some  undertakers  have  shown  great  reluctance  to  act  upon  it, 
urges  that,  where  common  land  is  used  tor  this  purpose,  public  access  for  ‘ air, 
exercise  and  recreation  ’ should,  unless  there  is  some  compelling  reason  to  the 
contrary  in  any  particular  case,  be  invariably  safeguarded  by  adoption  of  what  are 
commonly  known  as  the  ‘ Birmingham  clauses  ’,  as  set  out  in  Appendix  III  of  the 
Sub-Committee’s  Report. 


25.  Use  hv  Service  Departments.  Many  commons  are  used  for  military  purposes 
of  various  kinds,  and  such  use  is  not  necessarily  open  to  serious  objection.  On  a 
considerable  area  of  the  Surrey  commons,  for  example,  the  C.P.R.E.  (which  has 
.special  arrangements  for  consultation  in  such  matters)  and  the  local  authorities  have 
agreed  to  the  Army's  exercise  of  ‘non-damaging’  training  rights  which  involve 
little  interference  with  public  access  and  rarely  give  rise  to  serious  complaint  of  any 
kind.  At  the  other  extreme  are  cases  like  Fylingdales  (North  Yorkshire)  and  Dart- 
moor where  live  ammunition  and  tracked  vehicles  are  used  on  a large  scale  and  the 
ordinary  civilian  uses  of  common  land  are  virtually  extinguished  or,  at  best,  gravely 
hampered.  Both  these  training  areas  are  in  National  Parks,  and  the  C.P.R.E., 
unsuccessfully,  raised  strong  objection  to  their  retention.  In  view  of  the  constant 
changes  in  weapons  and  tactics,  we  agree  with  the  Commons  Society  that  the  Service 
Departments’  tenure  of  such  land  should  be  on  as  temporary  a basis  as  possible 
and  that  when  the  military  requirement  ends,  the  status  quo  (especially  in  respect 
of  access  in  a National  Park)  should  be  as  far  as  possible  restored  On  common 
land,  as  elsewhere,  the  position  regarding  the  clearance  of  redundant  defence  works 
i.s  highly  unsatisfactory. 


2ft.  Buildings.  To  such  minor  building  operations  as  are  incidental  to  improve- 
ment schemes  the  C.P.R.E.  would  raise  no  objection  in  principle,  though  we  should 
wish  to  sea  the  siting  and  appearance  of  the  buildings  effectively  controlled.  For 
other  building  purposes,  involving  inclosure  of  the  land  in  question,  cornmon  tana 
should  not  .normally  be  considered  at  all,  and  from  irformation 
C P R.E.  Branches  (often  a representative  cross-section  'Of  rural  opinion)  and  other 
sources  it  is  clear  that  strong  public  objection  would  be  raised  to  ^ 
proposal.  "We  note  too  the  opinion  expressed  by  the  Town  Planning  Institute  a 
body  well  placed  to  appreciate  the  difficulty  of  finding  sites  for  development  that 
‘ tlie  possibility  of  using  common  land  for  building  development,  rai  any  g 
.scale  and  on  any  other  basis  than  that  provided  for  m present  legislation,  must 
be  dismissed’.  Il^has  moreover  to  be  remem-bered  that  commons 
building  is  in  fact  most  likely  to  be  suggested  are  those 

whore  recreational  access  is  also  likely  to  be  most  valuable.  We  should  howCT^^ 
not  wish  to  rule  out  absolutely  the  possibility  that  .there  may  be  exceptional  rases 
where  without  offending  against  accepted  planning  principles,  the  inanaging  body 
of  a TOmmon  might  think  it  proper  to  dispose  of  a smaU 

for  building,  to  a.pply  the  proceeds  to  improving  the  remainder,  and  incidentally 
to  enable  encroachment  on  more  productive  agncultural  fend  *o  be  avoided.  Any 
such  proposal  -would  need  to  he  most  anxiously  considered  before  acceptance,  to 
be  treated  as  wholly  exceptional  and  to  be  subject  not  only  to  ministerial  approv 
but  to  Parliamentary  control. 

27.  Village  Greens.  Village  greens  are  sometimes  subject  to  common  righte  and 
someitimes  not,  and  often  their  status  .and  ownership  are  uncertam  Wtoe  they 
are  commons  they  shO'Uld  in  principle  be  dealt  with  like  any  other  and  a mana^ng 
body  appointed  We  follow  the  Commons.  Society  and  the  Ramblers  Association 
in  supSg  the  rSiommendatiou  of  the  1913  Select  Comimttee  on  Commons  that 
the  ^ a village  green  is  not  estabHshed  it  should  be  vested  m the 

Parish  Council. 

"’8  Amenity.  ‘Amenity’,  as  distinct  from  recreational  access,  is  ^ 

a common  but  it  is  (or  may  be)  a byproduct  of  .other  uses  and  a most  important 
LZnrS  its  total  \haracVr.' We  m it  again  here  for  the  purpose  of 
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re-emphasizing  .that  the  aesthetic  factor  is  one  that,  in  any  consiideratjon  of  a 
common  and  its  uses,  should  never  be  overlooked  and  should  indeed  be  enjoined 
upon  all  those  with  wihom  decisions  may  lie.  The  economic  argtmients  are  not 
likely  to  escape  their  notice ; the  intangible  and  non-material  are  all  too  easily 
forgotten. 


Appendix 

CONSTITUENT  BODIES  OF  THE  COUNCIL  FOR  THE  PRESERVATION 
OF  RURAL  ENGLAND 

Royal  Institute  of  British  Architects. 

Town  Planning  Institute. 

Royal  Institution  of  Chartered  Surveyors. 

Land  Agents’  Society. 

Institute  of  Builders. 

Chartered  Auctioneers’  and  Estate  Agents’  Institute. 

Incorporated  Society  of  Auctioneers  and  Landed  Property  Agents. 

Institution  of  Electrical  Engineers. 

County  Councils  Association. 

Urban  District  Councils’  Association. 

Rural  District  Councils’  Association. 

National  Association  of  Parish  Councils. 

Commons,  Open  Spaces  and  Footpaths  Preservation  Society. 

National  Trust  for  Places  of  Historic  Interest  or  Natural  Beauty. 

Society  for  the  Protection  of  Ancient  Buildings. 

Georgian  Group. 

Roads  Beautifying  Association. 

Ramblers’  Association. 

Youth  Hostels  Association. 

Cyclists’  Touring  Club. 

Camping  Club  of  Gt.  Britain  and  Ireland. 

Caravan  Club. 

Metropolitan  Public  Gardens  Association. 

Oxford  Preservation  Trust. 

Cambridge  Preservation  Society. 

Selborne  Society. 

Royal  Society  for  the  Protection  of  Birds. 

Pure  Rivers  Society. 

Royal  Forestry  Society. 

Ancient  Monuments  Society. 

Country  Landowners’  Association, 

Country  Gentlemen’s  Association. 

Land  Union. 

Town  and  Country  Planning  Association. 

National  Housing  and  Town  Planning  Council. 

Royal  Society  of  Arts. 

Architecture  Club. 

Design  and  Industries  Association. 

British  Travel  and  Holidays  Association. 

National  Federation  of  Women’s  Institutes. 

Royal  Automobile  Club. 

Automobile  Association. 

Rural  Adwsory  Committee  of  the  National  Council  of  Social  Service 
Boy  Scouts  Association. 

Girl  Guides’  Association. 
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Examination  of  Witnesses. 

Sir  Patrick  Abercrombie,  D.Lit.,  F.R.I.B.A.,  P.P.T.P.I.,  Mr.  G.  Langlev-Taylor 
F.R.I.B.A.,  F R.IC.S..  F.L.A.S.,  M.T.P.I.,  Mr.  Humphrey  Bakeiu  O B E , mX’ 
And  'Mr.  M.  V.  Osmond,  M.A.,  on  ibehiilf  of  the  Councils  for  the  Preservation 
of  Rural  England  and  Wales. 

Called  and  Examined. 


3836.  Mr.  Luhboek '.  It  is  very  kind 
of  you,  gentlemen,  to  conic  here  to-day. 
We  vei-y  much  appreciate  the  interc.st- 
ing  nieraonindtim  that  you  have  sent  in, 
and  we  welcome  the  opporUmily  of  tlis- 
cuasing  it  further  with  you.  Fir.sl,  is  there 
anything  Jhirther  that  you  would  like  to 

.say  in  general? Sir  Patrick  Aher- 

aviidne:  I would  really  only  like  U> 

remind  you,  as  you  already  know,  that 
wc  are  giving  evidence  on  behalf  of  a 
very  mixed  body  of  people:  perhaps  the 
mo.st  mi,scellaneous  group  of  any  that 
have  given  or  will  give  evidence  before 
you.  As  you  will  sec,  wc  apjicnd  to  our 
memorandum  a list  of  the  organisations 
which  wo  represent ; we  represent  the  ItK'al 
authorities  down  to  the  parish  councils, 
the  ramblers  and  the  people  who  wander 
all  over  the  coimlryside  -whether  there 
i.s  legal  access  or  not  the  land-owning 
and  farming  interests,  and  all  the  land 
agents’  as.soeialions  as  well.  Wc  represent 
the  development  bodies,  the  Town 
Planning  Institute,  the  architects,  the  sur- 
veyors, and  all  that  group  of  pcojile  ; the 
automobile  clubs;  the  number  is  very 
great  and  on  the  evidence  that  you  will 
hear  this  morning,  you  will  llnd  that  even 
this  very  small  deputation,  arc  not  all 
agreed ; if  you  were  to  ask  li.s  tpicstions 
individually,  you  might  hear  some 
slightly  divergent  views.  We  hope  this 
produces  within  the  C.P.R.E.  a balanced 
view.  Some  people  say  that  it  is  tiw 
balanced,  that  we  incline  like  a .scale, 
first  in  one  direction  and  then  in  another, 
In  general,  however,  we  .support  very 
strongly  the  view  lliat  has  been  exipressed 
before,  that  no  general  ipolicy  is  possible 
for  commons  as  a wholc—theyhavo  to  be 
considered  separately,  as  they  vary  so 
infinitely  in  their  .situations,  their  u.ses 
and  their  requirements.  Ocnerally  speak- 
ing, as  we  say  in  our  memorandum,  we 
fall  in  with  the  viewpoint  of  the  Com- 
mons Pre,servation  .Society,  [t  is  one  of 
the  original  bodies  that  started  the 
Council  for  the  Preservation  of  Rural 
England.  Before  the  Council  was  sol  up, 
there  was.  however,  no  body  dealing  with 
the  whole  question  of  rural  England.  It 


was  decided  there  were  so  many  addi- 
tional interests,  each  with  special  points 
of  view,  that  we  ought  to  found  an 
organisation  which  would  be  a federation 
of  those  various  interests. 

3837.  Do  all  these  other  very  diverse 
organisations  which  the  C.P.R.E.  repre- 
sents Itave  corporate  mombership?!  — 
Yes ; but  they  are  not  all  on  tlie  Execu- 
tive. The  Executive  is  drawn  from  the 
larger  mcmlicrs  of  the  C.P.R.E.  In  addi- 
tion, we  have  our  local  branches,  which 
are  in  a dilfercnl  category.  Our  con- 
stitucin  bodies  are  carefully  cltosen  -we 
do  not  always  accept  everybody  who 
wants  to  become  a member.  .As  you  will 
see,  the  interests  represented  are  very 
wide,  and  those  who  arc  not  on  the 
Executive  we  can  consult  on  special 
occasions. 

3838.  Pro/e.mir  Stamp:  .Some  of  tlie 
members  of  the  Commission  know  the 
C.P.R.E.  very  well  from  the  inside,  i 
think  perhaps  it  may  be  useful  for  the 
sake  of  the  record  to  ask  questions  to 
whicli  wc  may  know  the  an.swers.  Would 
you  agree  that,  although  there  are  these 
numerous  conslilticnt  bodies  listed  here 
in  the  appendix  the  poHcy-miakiug  of  the 
C.P.R.E.  is  aelually  done  by  llie  Execu- 
tive ol'  the  C.P.R.E.,  so  that  really  that  is 
the  independent  body  who.se  evidence  we 

are  taking  to-day? —Yes.  I do  not 

think  you  can  tie  down  any  one  of  the 
individual  bodies  to  agree  with  our  evi- 
dence. My  friend,  here,  Mr.  Langley- 
Taylor,  might  often  find  him,soIf  not  in 
agreement  with  what  f might  say, 
although  he  is  Vice-Chairman  of  the 
Executive — there  is  freedom  on  (he 
Executive.  With  these  constituent  bodies 
wo  might  dilFer  quite  radically  on  some 
of  our  points  of  view, 

383d.  Mr.  Ltihhock:  Arc  yoiti  also 
.speaking  for  the  Council  for  the  Pre- 
servation of  Rural  Wales  today? — 

Yes  1 am.  I am  very  son-y  that  Mr. 
Grifiln.  who  is  the  acting  Secretary  of 
that  organisation  cannoit  bo  here.  1 am 
a member  of  it,  but  1 cannoit  ,say  that 
I am  so  well  acquit, inted  witli  its  work  ti,s 
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I am  with  tbat  of  the  C.P.R.E.,  although 
1 am  a ooTi'Sultant  to  the  Snowdonia 
National  Park.  I am  afraid  we  cannot 
answer  precisely  for  the  C.P.R.W.  today, 
unless  Mr.  Osmond  can  do  so.— Mr. 
Osmond:  I mdghit  perhaps  add  that  the 
C.P.R.W.  carried  out  the  same  sort  of 
consultations  among  its  constituent 
bodies  as  the  C.P.R.E.  did  among  its 
bodies  in  the  preparation  of  the  memo- 
randum. I think  it  is  true  to  say  that  as 
between  England  and  Wales,  the  two 
Councils  found  no  differences  of 
principle  at  all— the  same  sort  of  ques- 
tions cropped  up  in  every  case  and  they 
appeared  to  lend  themselves  to  the  same 
sort  of  answer. 

3840.  Sir  George  Pepler:  You  refer 
to  consultation  with  the  constituent 
bodies.  In  fact  were  the  bodies  specific- 
ally consulted  on  these  matters? Sir 

Patrick  Abercrombie:  No,  it  would 

have  taken  a very  long  time.  The 
branches  were  consulted. 

ZZAl.  Professor  Stamp:  Was  the 

memorandum  referred  to  the  branches? 

^The  branches  were  consulted  before 

the  memorandum  was  drafted. 

3842.  And  are  the  branches,  which 
represent  practically  all  reruns  of  the 
country,  really  much  more  important  in 
formulating  the  policy  of  the  C.P.R.E. 

than  the  constituent  bodies? 1 think 

in  many  ways  that  is  the  case.  It  is  a 
complicated  organisation  ; the  branches, 
as  such,  do  not  have  any  representation 
on  the  Executive  Committee,  but  we 
have  a strong  sprinkling  of  Executive 
Committee  members  who  are  branch 
members  also. 

3843.  So  does  your  memorandum 

express  the  opinion  of  interested  groups 
all  over  the  country? ^Yes. 

3844.  Mr.  Lubbock:  In  the  second 
paragraph  of  your  memorandum  you  set 
out  ithe  objects  of  the  C.P.R.E. — to 
facilitate  concerted  action  to  prevent  dis- 
figurement and  to  pro-mote  seemly 
development.  Could  you  give  us  some 
idea  of  the  ways  in  which  the  C.P.R.E. 
facilitates  concerted  action  and  takes  a 
positive  course  of  promoting  seemly 
development?  Is  it  done  by  advising 

your  constituent  and  local  bodies? 

Yes,  w^e  advise  our  members — especially 
throu^  our  branches.  A controversial 
subject  which  has  been  discussed  locally 
is  brought  up  to  headquarters  and 
thrashed  out,  and  the  resultant  opinion 


is  communicated  to  them.  We  take  part 
in  inquiries:  sometimes  we  ‘leave  it  do 
the  branches  and  someitimes  we  are 
represented  directly  by  headquarters ; 
we  go  very  thoroughly  into  controversial 
questions. — Mr.  Langley-T  ay  lor : The 

C.P.R.E.  Executive  represents  in  itself 
many  organisations  and  has  round  the 
table  people  of  different  professions  and 
different  outlook : when  a problem 

comes  up  from  a branch  to  the  Executive 
concerted  action  is  pro<Juced  by  the 
various  interests  round  the  table  decid- 
ing what  is  best  to  be  done  in  the 
particular  case. 

3845.  Sir  George  Pepler:  But  is  the 
decision  taken  on  the  merits  of  the  case, 
and  not  necessarily  by  members 
identifying  themselves  with  the  bodies 

they  represent? ^Y es,  on  the  merits  of 

the  case. 

3846.  Professor  Stamp:  Would  a very 

good  example  of  concerted  action  be  tlie 
decision  to  be  represented  as  a body  at 
a local  inquiry?  Is  that  not  a large  part 
of  your  work? Sir  Patrick  Aber- 

crombie: Yes,  it  is  a very  large  part  of 
our  work  and  we  give  a good  deal  of 
thought  as  to  whether  we  wish  to  act 
through  the  branch  or  to  send  a repre- 
sentative from  headquarters  ; or  whether 
to  suggest  that  a member  should  act 
quasi-independently  and  give  evidence 
on  his  own,  but  still  in  keeping  with  the 
general  feeling  of  the  Executive.  We  have 
many  different  styles  of  action  to  meet 
particular  cases, 

3847.  Are  there  times  when  the  con- 
sidered view  round  the  table  of  the 
C.P.R.E.  Executive  does  not  necessarily 

support  some  local  contention? Quite 

so.  We  do  not  then  want  in  any  way  to 
oppose  the  local  feeling,  but  encourage 
them  to  go  ahead  on  their  own. 

3848.  Mr.  Lubbock:  Have  you  ha<| 
any  experience  of  actually  preventing 
disfigurement  on  commons — disfigure- 
ment possibly  caused  by  their  dereliction 

through  neglect? Mr.  Baker:  The 

general  principle  is  that  we  do  take 
action  to  prevent  their  disfigurement.  We 
wish  commons  to  remain  attractive  and 
in  their  natural  state  as  far  as  possible. 
I am  not  quite  sure  what  kind  of  dis- 
figurements you  have  in  mind.  References 
are  often  made  to  us  by  the  Minister  of 
Agriculture  when  somebody  is  seeking 
permission  to  do  something  on  a 
common — say,  to  erect  an  electricity 
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transformer  or  put  up  a public  con- 
venience or  a sports  pavilion,  or  some- 
thing of  that  kind  ; we  do  not  necessarily 
object  to  such  things,  but  we  do  stress 
the  amenity  aspect.  We  say  very  firmly 
that  we  do  not  want  a corrugated  iron 
shack,  and  as  regards  something  like  a 
transformer,  we  suggest  that  a site  might 
be  found  just  off  the  common.  We  keep 
the  amenity  aspect  very  much  in  mind 
all  the  time. — Mr.  Langley-Taylor: 
There  is  another  point,  the  use  of 
commons  by  the  military.  Sometimes 
that  amounts  to  disfigurement.  We  have 
not  always  been  able  to  stop  it,  but  we 
have  been  able  to  put  conditions  on  such 
USB ; for  example  that  tracked  vehicles 
or  live  ammunition  should  not  be  used, 
that  the  use  must  continue  only  for  a 
limited  lime,  or  that  trenches  must  be 
filled  in  afterwards,  and  things  of  that 
sort. 

3849.  Mrs.  Paton:  How  do  you  learn 
of  the  disfigurement  of  commons — 

through  your  local  branches? Sir 

Patrick  Ahcrcrombie:  I would  say 

through  the  branches,  or  through  the 
Commons  Preservation  Society. — Mr. 
Laiigley-Taylor:  Or  we  may  be  prodded 
by  some  member  of  the  public  who  has 
heard  of  the  C.P.R.E.— 5'n-  Patrick 
Abercrombie:  Such  people  write  to 

headquarters.  That  is  one  of  the  reasons 
Why  we  are  so  overwhelmed  with  work. 
This  kind  of  correspondence  means 
sending  someone  down  to  investigate,  to 
see  whether  the  complaint  is  genuine  or 
not.  We  are  continually  having  people 
coming  to  us  and  saying  that  some  dread- 
ful thing  is  taking  place  on  a common. 
When  we  investigate,  we  find  that  some- 
thing has  happened — it  may  be  quite  a 
necessary  thing— which  is  changing  or 
obstructing  the  view  a little  but  not 
necessarily  spoiling  it. 

3850.  Mr.  Lubbock:  The  kind  of  dis- 
figurement 1 had  primarily  in  mind  when 
1 used  the  word  was  not  so  much  that 
caused  by  electricity  transformers  and 
things  of  that  sort:  it  was  rather  that 
caused  by  the  ordinary  process  of  nature. 
Mr.  Baker  mentioned  the  natural  state 
of  the  commons.  There  are  phases  in  the 
natural  state  that  are  not  necessarily 
attractive.  One  is  that  which  often  results 
from  fires.  Is  that  not  perhaps  the  worst 
disfigurement  that  commons  are  liable 

to? 1 agree.  I know  of  a common 

in  Wales— at  least,  it  is  doubtful  whether 


it  is  a cornmon— with  large  clumps  of 
gorse  on  it ; the  inhabitants  use  the 
gorse  for  the  disposing  of  old  tin  cans, 
etc.,  and  nobody  sees  anything  of  them 
until  there  is  a fire,  and  then  there 
certainly  is  a disfigurement  of  the  land. 

3851.  What  is  the  most  important 

step  you  have  taken  to  prevent  this  dis- 
figurement?  Mr.  Langley  - Taylor: 

Our  being  here  today  before  you.~Mr. 
Baker : That  kind  of  disfigurement  is  just 
what  we  would  wish  to  be  dealt  with 
under  our  suggested  scheme  of  manage- 
ment. It  cannot  be  so  dealt  with  at 
present. 

3852.  In  paragraph  5,  you  mentioned 
three  main  aims  which  you  list  as  (a), 
(h)  and  (c).  Do  you  thereby  imply  any 

order  of  priority? Sir  Patrick 

Abercrombie:  No.  There  again,  different 
members  of  our  Executive  would  attach 
different  importance  to  each  of  them. 

3853.  Do  you  agree  then  that  there 
arc  different  interests  in  this  regard  and 
that  a balance  must  be  held  between 

them? Mr.  Baker:  Yes. — Sir  Patrick 

Abercrombie:  1 would,  speaking  per- 
sonally, .say  myself  that  in  (c)  the  words 
‘an  important  contribution’  are  a little 
too  mild.  J think  the  agricultural  pros- 
perity of  the  countryside  is  quite  the 
most  important  factor  contributing  to  the 
beauty  of  rural  England. 

3854.  Sir  George  Peplcr:  Even  if  it 

leads  to  prairie  farming? ^Yes,  and 

even  if  it  leads  to  agricultural  buildings 
that  would  not  pass  a panel  of  certain 
architects. — Mr.  Baker:  I think,  with 
regard  to  the  order  of  priority,  it  very 
much  depends  on  the  facts  of  the  case ; 
cases  have  to  be  taken  on  their  own 
merits.  In  one  case  one  of  those  ketors 
might  predominate  while  another  might 
predominate  in  another  case.  One  cannot 
tell  which  factor  is  going  to  do  so  until 
the  case  has  been  examined. 

3855.  Sir  Donald  Scott:  Do  you  think 
the  majority  of  town  dwellers  who  use 
the  open  spaces  of  our  countryside  for 
rambling  and  so  on  appreciate  the  type 
of  beauty  that  is  produced  by  agricul- 
ture, square  fields  and  so  on,  or  prairie 
farming,  as  Sir  George  said?  Are  they 
not  looking  for  a wilder  type  of  country? 

Sir  Patrick  Abercrombie:  No,  I 

think  the  Miltonic  simile  ivS  quite  right 
of  the  person  issuing  from  a town  into 
pleasant  villages  and  fields  adjoining.  I 
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think  the  very  fact  of  the  cultivation  of 
the  ground,  the  farming  process  going 
on — even  though  hedges  or  trees  may 
have  been  out  down  is  something  the 
townsman  enjoys.  I think  there  is  a 
genuine  enjoyment  in  seeing  the  first 
shoots  of  green  in  the  field ; the  con- 
trast of  the  beautiful  park  in  the  town 
with  the  less  formal  beauty  of  the 
countryside  in  farming  areas. — Mr. 

Langley-T aylor : I think  one  of  the 

things  the  C.P.R.E.  has  achieved  in  its 
30  years  of  life  is  to  create  a better 
understanding  of  the  country  by  towns- 
people. That  is  very  marked  in  some  parts 
of  the  country.  It  has  been  quite  notice- 
able in  my  own  experience  that  people 
from  the  towns  are  much  more  interested, 
and  I think  it  is  very  largely  due  to  the 
fact,  that  the  C.P.R.E.  principally  is 
spreading  Sts  influence  further  and 
further. 

3856.  Professor  Stamp:  As  regards 

the  contrast  between  the  well-organised 
and  laid-out  town  park  and  the  common, 
do  you  feel  that  it  is  all  the  more  important 
to  keep  the  commons  in  their  natural  or 
semi-natural  condition,  so  that  they  offer 

a contrast  to  town  parks? Sir  Patrick 

Abercrombie:  I have  the  greatest  horror 
of  the  landscape  architect  being  called 
in  on  any  common. 

3857.  We  have  heard  in  one  case  of 
the  commoners  or  the  local  bodies  repre- 
senting them  wishing  to  have  greater 
control,  so  that  they  could  plant  various 
attractive  wild  flowers  and  ornamental 
shrubs  and  bushes.  Would  the  Council 

agree  with  that? It  would  not.  We 

have  even  heard  of  people  buying  packets 
of  flower  seeds  which  they  want  to 
sprinkle  around  in  waste  places.  That  is 
quite  wrong,  we  think. 

3858.  Paragraph  6 seems  to  be  in  two 
halves:  you  discuss  the  present  law  and 
what  it  leads  to;  is  your  judgment  on 
the  other  hand  with  regard  to  safeguards 

contained  in  the  last  few  sentences? 

Yes. 

3859.  Mr.  Arnold-Baker : But  is  not 
the  preservation  of  commons  in  a natural 
state,  as  you  have  been  speaking  of  it 
just  now,  in  fact  conduced  to  by  the 
present  complete  ossification  of  the  law? 
Yes. 

3860.  And  is  that  not  a difficulty?  Once 
change  the  law  radically,  and  may  you 
not  find  the  commons  becoming  a great 


deal  less  natural? Mr.  Langley- 

Taylor:  I should  like  to  say  something 
about  that,  because  I feel  we  cun  easily 
jump  out  of  the  frying  pan  into  the  fire 
if  we  are  not  careful.  I cannot  see  person- 
ally, with  all  due  respect  to  my  chairman, 
that  all  commons  need  be  so  rough.  There 
is  a beauty  in  a properly  managed 
common.  One  point  that  I think  will  be 
difficult  for  you  to  assess  is  how  to  get 
commons  properly  grazed.  In  Ihi.s  para- 
graph we  say  that  the  shift  to  arable 
farming  has  reduced  the  use  of  grazing. 
That  should,  however,  in  my  view,  make 
commons  even  more  valuable  as  grazing 
land.  If  the  Minister  of  Agriculture  goes 
on  with  the  good  work  he  is  doing  in  our 
eradication  areas,  by  and  by  wc  .shall 
have  a country  free  from  'bovine  tuber- 
culosis. That  would  mean  that  commons 
could  be  used  without  the  need  of  a 
double  fence.  Cattle  could  be  agisted  on 
them — a certain  number  of  cattle  for 
a certain  time — and  could  then  be  fenced 
in  with  a temporary  electric  fence ; 
already  if  the  whole  of  the  district  is 
free  the  double  .stock-proof  fence  is  not 
needed.  This  is  a very  difficult  paragraph 
for  each  one  of  us,  because  we  approach 
it  from  a different  point  of  view. 

3861.  Mr.  Lubbock:  Fencing,  of 

course,  at  once  raises  a number  of  ques- 
tions and  carries  an  emotional  overtone. 
It  is  not  only  for  T.B.  eradication  pur- 
poses, of  course,  that  it  may  be  necessary. 
There  is  the  problem,  which  you 
mention,  created  by  modern  motor 
traffic,  that  on  a good  many  commons 
people  cannot  turn  out  animals  because 
of  the  danger  of  accidents.  Also  the 
modern  system  of  ley  farming  requires 
periodical  ploughing  in  order  to  maintain 

the  pasture. Yes,  but  I think  that  in 

this  country  we  are  forgetting  one  of  the 
old-fashioned  ways  of  using  common 
land.  Some  commons  are  what  I call 
private  commons,  where  a group  of 
tenants  have  a right  to  graze  but  the 
public  or  the  ordinary  farmci*  as  such 
has  no  right  to  use  the  common.  I do  not 
see  why,  on  a common  used  for  grazing 
— and  I think  you  must  admit  the  value 
of  properly  managed  grazing— the  cattle 
cannot  be  agisted.  It  is  not  necessary  to 
have  a permanent  fence ; an,  ordinary 
electric  fence  will  do  the  job  perfectly 
easiily  without  being  a permanent 
erection. 

3862.  Sir  Donald  Scott:  Would  there 
not  be  an  objection  from  the  public, 
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although  I know  such  a fence  does  not 

give  a very  substantial  shock? Mr. 

Omwnii'.  I should  have  thought  that 
the  public  would  surely  be  accustomed 
to  it.  It  probably  gave  all  of  us  some- 
thing of  a shock  the  first  time  we  met  it, 
but  since  then  we  have  known  what  to 
expect. — Mr.  Langley-Taylor:  And, 

under  proper  management,  it  would 
mean  that  instead  of  having  to  fence  the 
whole  of  the  common  it  would  only  be 
necessary  to  have  a certain  part  of  it 
fenced  olT  at  one  lime.  It  would  improve 
the  common — and  provide  the  grazing 
land  wc  so  badly  need. 

3863.  Professor  Stamp:  Is  proper  man- 
agement possible  under  the  present  law 

relating  to  commons? Not  at  all 

possible. — Sir  Patrick  Abercrombie:  No. 
— Mr.  Baker:  That  is  just  the  dilliculty. 

3S64.  Mr.  Lubbock:  At  the  same 

time,  do  you  regard  it  as  of  paramount 
importance  that  commons  should  be 

kept  in  a particular  status? Sir 

Patrick  Abercrombie:  Yes,  if  you  mean 
a particular  status  legally.  May  ! just 
go  back  to  the  appearance  of  commons — 
I am  really  referring  also  to  land  that 
is  not  common  but  which  is  open  like 
downland.  We  realise  that  people  are 
used  to,  and  admire,  an  appearance 
which  has  been  changing  since  compara- 
tively recently.  The  dill'crence  is  due  to 
grazing,  'fhe  downs  near  where  I live, 
where  grazing  does  not  take  place,  very 
soon  become  covered  with  juniper 
bushes.  Even  in  the  few  years  that  I have 
been  living  there  I have  seen  arable 
farming  creeping  up  the  clowns 
and  altering  their  character.  Those 
are  the  .sort  of  changes  now  taking 
place  where  grazing  has  produced 
the  earlier  elTect  of  the  country 
that  we  admire  so  much  texlay.  Tn  the 
past  there  might  have  been  people  w*ho 
liked — and  I am  oine  of  them  myself — 
a rather  wild  elTect,  'land  aU  covered  with 
lititle  bushes  and  scrub  ; but  the  more 
orderly  scene  is  'the  sort  of  character 
that  proper  management  would  have  in 
view,  as  well  as  the  economic  develop- 
ment of  the  commons ; and  I think  that, 
provided  management  is  for  a proper 
purpose,  in  the  public  interest  and  for 
grazing,  the  result  shoulld  be,  and  ks  in 
my  opinion,  beautiful  and  satisfactory. 

3865  Sir  George  Pepler:  But  is  there 
not  a problem,  with  arable  farmiing 


creeping  over  the  downs?  Ought  there 
to  be  a limit  to  that? Yes. 

3866.  There  is  another  problem  that 
the  C.P.R.E.  has  been  concerned  with — 

archaeological  remains. ^Yes.  The 

visiibie  creeping  of  arable  farming  over 
the  downs  is  in  many  ways  an  increase 
in  beauty.  That  is  my  view.  Some  people 
may  not  agree.  Wc  are  on  chalk  and  we 
see  the  fallow  grey  chalk  and  then  the 
brilliant  colours  of  the  weeds  which 
farmers  seem  to  like  so  much,  but  which 
one  does  not  find  in  the  towns.  It  comes 
back  to  my  contention  that  some  peof^Ie 
do  not  like  change. 

3867.  Mr.  Floyd:  Reverting  to  fencing, 
my  own  experience  is  that  an  electric 
fence,  if  it  is  away  from  any  road  used 
by  the  public,  can  be  relied  upon  fairly 
well ; but  if  it  is  alongside  such  a road 
it  is  subject  to  a great  deal  of  interfer- 
encc.  M is  apparently  very  fascinating  to 
pull  out  the  little  .stand  and  let  the  wire 
down.  We  have  even  found  batteries  dis- 
appear rather  easily.  Before  accepting 
electric  fences  as  one  of  the  cure.s — or 
one  of  the  ways  of  avoiding  permanent 
fences  on  commons  used  by  the  public 
• -may  we  hear  of  any  experience  you 
have  had  of  electric  fences  running 

ailongside  roads  used  by  the  public? 

Mr.  Langley- J'aylor : It  is  a diilicult 
question  U>  answer ; if  you  arc  near  a 
town  then  I am  afraid  you  are  right, 
since  townspeople  have  not  yet  been  edu- 
cated lo  leave  an  clcctriic  fence  alone. 
No  doubt  they  wiill  be  in  time.  One  also 
hopes  that,  if  commons  arc  properly 
managed,  by  and  large  the  public’s  edu- 
cation will  spread  and  they  will  resj^ect 
the  countryside:  after  all,  farmland,  us 
1 see  it,  is  a factory  process,  just  as  much 
as  making  motor  cars  and  everything 
else,  and  1 Ihink  that  understanding  of 
agriculilure  is  growing  in  the  public 
mind,  just  as  the  understanding  of 
airore,statk>nii.s  growing  too.  On  a common 
near  an  industrial  area  where  people  are 
not  loo  well  educated  in  these  things. 
I think  one  would  have  to  use  a post 
and  rail  fence  ; but  each  case  would  have 
to  be  dealt  with  on  its  merits.  In  70  per 
cent,  of  the  cases,  T would  say  the  elec- 
tric fence  might  do,  and  in  the  other 
30  per  cent,  it  would  not,  because  people 
would  break  iit  down. 

3868.  Sir  George  Pepler:  What  is  your 
experience  as  regards  cattle  inside  the 
fence?  Once  they  become  used  to  an 
electric  fence,  would  they  notice  it? 
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1 know  that  sheep  reaat  dn  this  way 

— when  ithey  are  first  penned  'they  are 
driven  into  a rectangle  with  one  end 
open,  straight  up  to  the  electric  fence, 
they  will  never  go  up  to  that  wire  again, 
even  if  the  current  is  cut  off.  Probably 
a cow  would  react  in  just  the  same  way, 
but  I have  not  tried  it  with  a cow. 

3869.  From  paragraph  7 it  seems  you 

would  prefer  that  our  attention  was 
directed  first  to  the  interests  of  the  com- 
moners and  secondly  to  the  enjoyment 
of  the,  public.  Is  that  a priority?— — Sir 
Patrick  Abercrombie:  It  is  not  our 

priority  anyway:  it  is  yours  in  your 
reference.  But  I agree  that,  generally,  it 
is  a good  thing  to  get  the  administrative 
side  dealt  with  first ; but  that  is  not  an 
indication  of  merit. 

3870.  Mr.  Lubbock : In  the  next  para- 
graph in  the  classification  of  commons ; 
you  say  that  the  distinction  between 
‘ metropolitan  ‘ urban  ’ and  ‘ rural  ’ 
commons  is  based  on  legal  or  adminis- 
trative convenience  rather  than  on  dif- 
ferences in  the  character  of  the  commons 
themselves.  But  does  not  the  distinotion 

have  a broad  practical  significance? 

It  does,  certainly. 

3871.  Professor  Stamp:  The  memoran- 
dum rather  shies  away  from  a classifica- 
tion of  commons  and  comes  down  in 
favour  of  ad  hoc  treatment.  We  are  deal- 
ing with  some  2 million  acres  of  common 
land,  and  if  you  envisage  ad  hoc  treat- 
ment have  you  not  possibly  to  deal  with 
several  thousand  individual  commons? 
^Yes. 

3872.  But  with  such  ad  hoc  'treatment 
shall  we  not  possibly  go  on  for  ever  in 
the  present  state  of  muddle?  Would  you 
agree  that  it  is  possible  to  work  out  a 
classification  of  commons  by  groups  to 

which  certain  rules  might  apply? 1 

think  it  would  be  helpful  if  some  sort  of 
classification  could  be  worked  out. — Mr. 
Baker : I would  rather  shy  off  any  classi- 
fication because  I think  it  would  be  very 
difficult,  and  I am  not  sure  what  there 
is  to  gain  when  the  commons  have  been 
classified.  It  seems  to  me  one  would  have 
to  say,  as  regards  each  common,  what  is 
happening  to  it  and  what  could  be  done 
to  improve  it,  and  so  on. 

3873.  But  there  already  is  a classifica- 
tion— there  are  the  Metropolitan  com- 
mons to  all  of  which  the  same  rules  and 
regulations  apply.  Commons  which  come 
within  urban  districts — urban  commons 


— are  another  classification:  it  is  recog- 
nised officially,  and  certain  rules  apply. 
Do  you  not  think  it  possible  to  extend 

that  sort  of  classification? Sir  Patrick 

Abercrombie:  There  is  another  definite 
type  of  common — a very  remote  one,  but 
one  extremely  valued  by  the  public  be- 
cause it  is  in  a National  Park.  That  is 
quite  different  from  any  other  common 
in  character.  I am  rather  more,  perhaps, 
in  favour  of  some  sort  of  classification 
than  Mr.  Baker. 

3874.  Could  one  not,  perhaps,  make 
one  group  of  several  thousand  commons 
by  recognising  that  they  are  village 
greens  and  could  have  certain  rules 

applied  to  them? Mr.  Baker:  1 think 

in  my  own  mind  that  one  would  have 
to  say,  ‘ Yes,  this  is  this  kind  of  common 
or  that  kind  of  common,  and  this  or  that 
system  should  be  applied  to  it  ’.  As 
regards  the  urban  commons.  Section  193 
of  the  Law  of  Property  Act,  1925,  applies 
to  any  common  which  -is  wholly  or  partly 
in  an  urban  district — that  includes  some 
which  are  purely  urban  open  spaces— it 
also  includes,  for  example,  Newcastle 
Town  Moor,  which  is  used  as  a common 
and  regularly  grazed.  That  is  definitely 
an  urban  common,  but  used  also  for 
rural  grazing.  There  are  also  overlappings 
and  it  is  very  difficult  to  classify 
commons  except  in  a very  broad  way. 

3875.  1 do  not  want  you  to  think  1 am 

being  unkind  when  I make  this  comment, 
but  has  the  attitude  of  the  Commons, 
Open  Spaces  and  Footpatihs  Preservation 
Society  in  another  regard  acted  as  a 
brake  for  several  decades  ; it  was  not 
until  the  passing  of  the  National  Parks 
and  Access  to  the  Countryside  Act,  for 
example,  that  we  began  to  ge-t  a survey 
of  footpaths,  whereas  ‘the  vSociety  though 
in  existence  for  nearly  a hundred  years 
had  never  attempted  one.  Will  it  not  act 
as  a similar  brake  if  we  refuse  to 
recognise  the  differences  bC'tween  com- 
mons?  We  do  not  want  to  keep  you 

back  at  all. — Sir  Patrick  Abercrombie: 
Of  course,  it  is  so  very  difficult  to  say 
in  what  way  'the  principles  would  be 
applied.  Personally,  as  I have  said,  I am 
rather  more  in  favour  of  classification 
than  Mr.  (Baker  is,  because,  as  'an  old 
enthusiastic  rambling  botanis't,  1 always 
felt  that  the  Linnean  classification  of 
the  orders  of  plants  is  a most  useful 
classification ; it  helped  very  much  in 
one’s  knowledge  and  interesit  to  have  the 
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natural  orders.  The  same  thing  might  be 
done  for  commons. 

3876.  Mr.  Arnold-Baker : Would  a 
classification  involve  a survey  which,  in 

paragraph  9,  you  reject? It  would  not 

be  so  exact  as  that,  no. 

3877.  Would  it  be  based  upon  detailed 
information — or  rather  the  other  way 

round? Mr.  Langlcy-Taylor:  I have 

not  discussed  this  with  my  colleagues, 
and  so  I do  not  know  what  their  views 
would  be,  but  X think  one  could  have 
as  one  group  metropolitan  commons 
and  commons  within  a built-up  area.  I 
do  not  much  like  the  word  ‘ urban  ’ 
because  urban  districts  spread  well  out 
into  the  country.  Commons  other  than 
metropolitan  commons  and  built-up  area 
commons  could  then  be  further 
distinguished  by  size. 

3878.  Professor  Stamp:  I am  not 

trying  to  tie  down  anyone  to  a particular 
classification.  I am  simply  asking  whether 
or  not  a classification  is  desirable.  It 

must  obviously  be  thought  out. 

Personally,  I think  one  is  very  necessary. 
— Sir  Patrick  Abercrombie:  My  view  is 
that  an  inductive  classification  is  what 
js  needed,  not  a deductive  one.  One 
should  work  out  the  solutions  for  some 
commons,  then  Jump  to  certain  general 
conclusions  that  one  is  confident  are 
pretty  correct,  leaving  the  details  to  be 
filled  in  as  one  goes  along. 

3879.  Mr.  Lubbock:  Your  paragraph 
refers  to  the  survey  of  rights  of  way 
under  the  National  Parks  Aot,  1949. 
Have  you,  and  especially  your  branches, 
had  a good  deal  to  do  with  that  survey? 

Yes,  I think  the  branches  have. — 

Mr.  Osmond:  We  have  not  been  so 
intimately  concerned  with  it,  of  course, 
as  have  the  Commons,  Open  Spaces  and 
Footpaths  Society.  It  is  really  their 
pigeon  and  the  pigeon  of  the  'Ramblers’ 
Association,  among  our  constituent 
bodies,  more  than  any  other.  The 
C.P.R.E.  is  represented  on  the  Central 
Rights  of  Way  Committee,  set  up  under 
the  auspices  of  those  two  bodies.  The 
part  that  our  ibranches  have  played  in 
the  actual  survey  has,  of  course,  as  in 
other  matters,  varied  a good  deal  from 
place  to  place.  Some  of  the  branches 
have  taken  a keen  interest  and  have 
played  a leading  part — Lancashire  is  one 
that  comes  to  mind — and  others  have  not 
been  particularly  interested.  The  balance 
of  interest,  of  course,  varies. 


3880.  Dr.  Hoskins:  To  what  reasons 
do  you  attribute  the  disappointingly 
slow  progress  made  in  the  registration 

and  survey  of  footpaths? Mr.  Baker: 

The  Central  Rights  of  Way  Committee 
is  a body  set  up  by  the  Ramblers’  Asso- 
ciation with  several  others,  like  the 
Horse  Riders’  Society,  and  so  on.  It  is 
advisory  merely,  and  it  does  not  nor- 
mally work  through  C.P.R.E.  branches 
but  simply  througli  whatever  organisa- 
tion is  to  hand.  We  have  tried  to  provide 
local  assistance  in  carrying  out  the  sur- 
vey, and  have  also  arranged  for  person.s 
appointed  by  the  Committee  to  attend 
hearings  in.  disputed  cases.  I think  the 
reason  for  the  very  slow  progress  is 
rather  a mixed  one.  The  whole  procedure 
starts  with  the  parish  councils:  they  have 
to  supply  information  on  which  the  sur- 
vey is  based  to  the  Surveying  Authority 
—the  County  Council.  A good  many 
parish  councils  arc  quite  indifferent  to 
the  whole  thing  and  in  some  cases  it  has 
been  impossible  to  get  them  to  send  in 
the  maps  they  have  been  supplied  with, 
marked  with  the  paths  which  they  con- 
sider to  be  public,  and  the  Surveying 
Authority  have  had  to  go  down  and  do 
the  job  themselves.  That  is  one  cause  of 
delay,  at  the  actual  beginning  of  the  pro- 
cedure. Another  one,  I am  sure  is  that 
the  Surveying  Authorities  are  short  of 
stair  and  have  had  a number  of  jobs 
piled  upon  them  in  recent  years ; the 
jobs  have  all  had  to  take  their  turn,  and 
nearly  all  are  behindhand.  Really,  the 
reason  is  administrative  delay  all 
through,  from  start  to  finish  ; also  there 
are  so  many  stages  to  it.  The  first  move 
is  for  the  parish  council  to  send  in  the 
map  to  the  Surveying  Authority:  then 
the  Surveying  Authority  prepares  a draft 
map  which  has  to  be  deposited:  if  there 
is  any  objection  to  it,  there  is  a hearing 
by  a person  appointed  by  the  County 
Council.  Next  comes  the  revision  of  the 
draft  map  on  certain  points,  with  a right 
of  appeal.  Next  there  is  the  provisional 
map,  based  on  the  results  of  all  that, 
with  a further  delay  if  the  owner  or 
occupier  of  the  land  decides  to  go  to 
Quarter  Sessions  and  object  to  it ; and 
only  at  the  end  of  that  is  there  a defini- 
tive map.  So  the  whole  iprocedure  is 
really  very  long  drawn  out.  Of  course, 
the  aim  is  to  make  the  map  accurate 
when  it  is  done. 

3881.  Mr.  Arnold-Baker:  And  is  not 
the  definitive  map  liable  to  revision  at 
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the  end  of  five  years? Yes.  Of  course 

that  would  not  happen  with  a survey  of 
commons. 

3882.  Dr.  Hoskins:  I asked  that  ques- 
tion because  it  could  perhaps  he  rather 
similar  to  what  one  might  propose  about 
registration  or  classification  of  commons. 
Can  one  conclude  from  your  remarks 
that  if  a scheme  or  a survey  had  to  be 
initiated  it  should  begin  at  the  county 
council  level  and  not  be  entrusted  to  the 
parish  council — would  that  cut  out  a 

good  deal  of  delay? ^Speaking  very 

generally  and  subject  to  revision,  a 
practical  scheme  might  be  that  the  re- 
sponsibility for  making  a survey  of 
commons — not  necessarily  all  at  once, 
but  seriatim — should  be  placed  on  the 
local  planning  authority.  The  first  step 
would  be  to  ascertain  and  map  the 
boundaries  of  each  common  and  make 
a list  of  reputed  right-holders,  which 
would  with  the  map  have  to  be  deposited 
for  inspection  and  objection  ; then,  on 
the  results  of  that,  the  boundary  map  or 
the  list  of  right-holders  would  be  revised 
if  necessary.  There  would  have,  to  be 
opportunity  for  objection,  and  possibly 
at  that  stage  some  sort  of  enquiry  or 
hearing  to  consider  the  objections ; from 
that  one  would  go  straight  on  to  the 
final  map,  so  that  there  would  be  far 
fewer  stages  than  .in  the  rights  of  way 
survey — but  there  would  have  to  be  the 
same  safeguards,  of  course. 

3883.  Mr.  Lubbock:  Would  the  only 
practical  basis  be  a case  by  case  one, 

with  priority  for  the  most  urgent? 

Yes. 

3884.  Who  is  to  determine  the  priority 

and  who  is  to  take  the  initiative? 1 

rather  think — as  I say,  it  is  all  very 
sketchy  at  present — that  the  county 
council  as  the  planning  aulhority  ought 
to  know  which  areas  of  common  land 
are  unsatisfactory  and  should  be  tackled 
first.  We  should  be  quite  prepared  to 
leave  the  decision  of  priority  to  the 
county  council,  though  in  some  cases,  the 
Minister,  through  his  representatives, 
might  make  a representation  that  such 
and  such  a ithing  should  be  done  in  such 
and  such  a case.  Then  the  county 
council  coukl  get  on  with  it. — Mr. 
Limghy-Taylor : This  is  one  of  the  cases 
where  the  right  balance  is  dillioult  to 
find,  I do  not  quite  agree  with  .that  point 
of  view,  I think  .one  might  take  cog- 
nisance of  the  way  in  which  the  common 
rights  in  the  New  Forest  were  determined 


under  the  last  Act  in  1949.  In  that  case 
the  commoners  were  invitetl  to  claim 
their  rights.  The  Sheriff  heard  each  case 
and  settled  it  without  any  fus,s  or  bother, 
public  inquiries  or  anything  else  ; and  so 
far  as  the  commoners  are  concerned,  I 
should  have  thought  that  the  .Sheriff  of 
the  county  is  the  proper  person  to  do  the 
work. 

388.S.  Sir  George  Pepler:  How  long 
notice  were  the  commoners  given  in 
which  to  make  their  claims?  I think 
it  was  about  three  months.  I shoiiUi  have 
thought  that  the  person,  under  our 
present  method  of  local  administration, 
to  decide  the  boundaries  of  commons 
was  the  Land  Commissioner. 

3886.  Mr.  Arnold-Baker : That  would 
involve  a .settlement  of  proi«rly  rights. 
Are  you  sugge.sting,  or  is  Mr,  Baker  .sug- 
gesting, that  property  rights  should  be 

decided  by  the  planning  atithorily? 

No,  I would  not  .suggest  that. 

3887.  Or  are  you  suggesting  that  they 

should  be  .settled  by  llie  Land  Com- 
missioner?  Not  by  him,  but  llirough 

him.  I do  not  think  the  local  aulhorily 
is  the  right  authority  to  deal  willi  land 
ownership  problems. 

3888.  Where  Ihe  question  is  one  of 
deciding  the  boundaries  between  common 
land  and  private  land,  it  becomes  a 
question  of  Ihe  owner.ship  of  projierty. 
Are  you  propo.sing  lhal  that  should  be 
setllcd  elsewhere  than  in  the  ordinary 

courLs  of  law? Yes.  It  would  be 

quieker,  and  it  would  certainly  be 
cheaper  to  do  so,  county  by  county. 

3889.  But  would  the  di.spule  then  be 
properly  settled  in  accordance  witli  the 

law? Yes,  as  much  a.s  disputes  ever 

are  properly  setllcd  by  law. 

3890.  Professor  Stamp:  It  i,s  sugge.slcd 
in  paragraph  9 that  the  Rights  of  Way 
Survey  is  a ‘ relatively  .simple  matter  Ls 
it  in  fact  so  relatively  .simple?  The  Com- 
mons. Open  Spaces  and  Foolpalh.s  Pre- 
servation Society  has  not  succeeded  in  its 
90  years’  existence  in  making  a survey 
of  any  sort  as  regards  footpaths,  and 
they  know  more  about  them  than  any 
ordinary  member  of  the  public  doc.s. 
When  the  ppoposal  for  a survey  was  first 
formulated  by  the  .Scott  Committee  the 
dillicullies  of  mapping  foolpulhs  was 
realised  ; the  Hobhouse  C'cmmitlee  which 
followed  also  fully  recognised  them.  The 
proposal  wa.s  pul  into  legislation  only  in 
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1^49  ; it  is  now  only  1957.  Ciin  the  pro- 
gress therefore  be  regarded  at  all  di.s- 
appointing,  in  view  of  the  complexity  of 
deciding  rights  of  way?  To  call  it  a ‘ rela- 
tively .simple  matter  ] is  to  minimise  the 
dillicullies.  If  a similar  procedure  were 
adapted  with  regard  to  common.s,  it 
would  settle  their  extent  and  status  once 
and  .for  all,  apart  from  possible  revision. 
Wo.uld  you  say  that  first  a survey  of 
coiinmons  is  wanted  in  the  sense  of  a list 
of  them,  with  their  alleged  position,  and 
the  alleged  rights,  so  far  as  it  is  po.ssible 
to  determine  .such  things,  of  the  lord  of 
the  manor  and  the  commoners,  without 
deciding  the  legal  issues?— --That  is 
exactly  what  I luive  said — that  the  first 
thing  is  to  get  the  whole  problem  on  to 
a record,  as  you  have  said,  so  lhal  one 
can  then  decide  what  the  next  step  is 
to  be  and  look  into  the  legal  position  ; 
but  first  of  all  a survey  must  be  made  in 
order  to  appreciate  what  the  legal  prob- 
lem is,  as  well  as  every  other  kind  of 
problem,  wilh  regard  to  commons.  That 
would  be  best  done,  I should  have 
thought,  county  by  county,  through  the 
I.and  Commissioners. 

3891.  Mr.  Ai'ikiIiI  - litikt'i".  Why? 

Would  il  not  ereatc  legal  disputes? 

We  do  not  wtint  that ; they  create  them- 
.selvos.  And  I should  think  they  would 
probably  be  avoided  by  dealing  with 
these  questions  tts  the  New  Forest 
commons  were  dealt  with  by  llie  .Sheriff, 

3892.  But  were  there  many  boundary 

qucslioiis? No.  not  boundary  que.s- 

lions. 

3893.  But  what  we  are  talking  about 
'here  arc  fundamentally  boundtiry  ques- 
tions. What  is,  and  what  is  not  common 
or  private  property  is  very  frequently  in 

issue. You  are  bound  to  gel  some 

disputes,  though  olf-hand  I cannot  think 
of  any  common  which  i.s  hounded  by 
private  land  where  there  is  any  dis- 
pute. In  something  like  40,000  acres  of 
land,  I cannot  think  of  one  case.  There 
will  be  some,  but  not  serious  ones. 

3894.  Sir  Geortic  Pepler'.  Why  do  you 

choose  the  Land  Commissioner? It 

will  be  useful  work,  anti  1 cannot  think 
of  any  better  arbiter  on  land  problems. 
He  should  know  the  boundaries  of  the 
farms  and  in  whoso  ownership  they  are. 
I am  simply  aiLswcring  on  behalf  of  the 
C.P.R.E.,  of  course. — Mr.  Baker-.  Might 


I take  up  the  point  about  relative 
simplicity?  I do  think  that  the  Rights 
of  Way  .Survey  is  comparatively  simple, 
in  so  far  as  it  is  only  necessary  to  prove 
public  use  of  a path  for  the  necessary 
period ; that  is  all.  Of  course  no 
boundary  questions  arise  where  it  is  a 
matter  of  determining  the  route  of 
path.s,  which  is  generally  fairly  easy.  But 
when  it  comes  to  commons,  the 
boundary  question  may  give  rise  to  far 
more  ditliculty  than  Mr.  I.angley-Taylor 
thinks,  e.speoiaIly  now  that  the  manage- 
ment system  has  ceased  to  be  as  ellicient 
as  il  was.  There  have  been  a great  many 
encroachments  on  the  commons.  There 
was  a ca.se  of  a common  in  Monmouth- 
shire where  some  people  had  complained 
to  us  that  there  had  been  encroachments. 

1 wont  down  to  see,  and  I compared  the 
area  as  it  was  then  with  the  tithe  map, 
which  is  a very  good  guide  in  these 
matters.  It  turned  out  that  people  had 
already  encroached  by  taking  in  little 
hits  of  land  for  poultry  run.s,  or  what- 
ever it  might  be,  and  this  process  had 
been  going  on  for  a long  time.  We  had 
10  consider  then  whether  those  encroach- 
ments had  been  going  on  long  enough 
for  squatlers'  rights  to  apply. 

3895.  Mr.t.  Palon:  Would  it  not 

depend  on  whelher  those  encroachments 

had  been  accepted  or  opposed? ^The 

land  had  been  taken  perhaps  by  some- 
body wanting  to  have  a little  more 
space  to-  put  up  a poultry  house  and  then 
quiclly  putting  a fence  round  it  and 
hoping  that  nobody  would  notice. 

3896.  Profc.ssor  Skimp:  Do  you  then 

in  fact  want  to  have  a survey  made? 

I do  want  a survey  made  ; T am  only 
stressing  tlie  point  that  it  is  going  to  be 
ralhcr  a complicated  biisine,s.s — more 
complicated  for  commons  than  for  foot- 
paths.-—Mr.  htmglcy-Taplor:  Certainly 
it  would  be  more  complicated,  but  it 
must  be  done,  f do  not  think  the  ques- 
tion of  complication  comes  into  it.  We 
have  to  have  a survey ; otherwise  how 
can  we  tell  where  we  are? 

3897.  Is  it  the  ease,  then,  that  you, 
Mr.  Baker,  do  not  favour  a survey, 
whereas  you,  Mr.  Langlcy-Taylor, 
believe  it  is  vital  and  should  be  done? 

Mr.  Baker:  A detailed  survey  of 

each  individual  common  is  essential 
before  we  can  start  to  do  anything  to  it. 
—Mr.  TMngJey-Taylor:  I speak  carefully 
here,  because  1 do  not  think  there  is 
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really  much  difference  between  Mr. 
Baker  and  myself.  I do  not  believe 
nothing  should  be  done  until  the  whole 
of  the  commons  have  been  surveyed  ; 
but  I believe  that  there  must  be  a survey, 
county  by  county,  in  which  the  commons 
will  each  take  their  own  turn,  and  it 
would  not  be  necessary  to  wait  until  they 
each  had  all  been  surveyed  before  doing 
anything  positive. — Mr.  Baker : Yes,  that 
is  it. 

3898.  Mr.  Lubbock : But  will  a sur- 
vey lof  an  dndividoal  comanon  be  the  first 
step  before  anything  else  is  done  to  it? 
Mr.  Langley-Taylor:  Yes. 

3S99.  Professor  Stamp'.  Perhaps  we 
are  talking  a little  at  cross  purposes. 
The  Commission  is  abeady,  in  a sense, 
preparing  a survey  of  commons  in  that 
we  have  bad  or  are  obtaining  lists  of 
them  from  various  Ministries  and 
authorities.  That  is  a preliminary  survey 
of  commons  in  one  sense,  and  gives  us 
something  more  accurate  than  we  have 
had  in  the  past.  The  second  stage  con- 
sists of  wbait  the  Royal  Institution  of 
Chartered  Surveyors  would  understand 
by  a “ survey  ” of  individual  commons. 

Sir  Patrick  Abercrombie:  I wonder 

if  I ought  to  apologise  for  the  fact  that 
we  have  introduced  this  comparison  with 
the  footpaths  survey. 

3900.  Mr.  Floyd:  Not  at  all.  The  foot- 
paths survey,  although  it  is  not  exactly 
analogous,  as  the  nearest  similar  prob- 
lem which  has  been  dealt  with  recently. 
One  point  on  which  I would  like  the 
view  of  the  C.P.R.E.  is  the  machinery 
for  the  revision  of  the  present  footpath 
definitive  map ; because,  as  has  been 
said  at  the  ouitse<t,  all  that  has  to  be 
proved  is  that  the  public  use  the  foot- 
path. Now  we  all  know  that  the  pattern 
of  'the  countryside  is  changing  very 
rapidly.  In  some  districts  there  are  num- 
bers of  footpaths  which  are  really 
obsolete,  their  only  purpose  being  to  run 
across  the  fields  to  some  cottages,  which 
are  no  longer  used.  Elsewhere  council 
houses  have  been  built,  where  a new 
footpath  would  be  of  the  greatest  value. 
There  is  a further  point  that  previously 
the  villagers  used  to  walk  to  collect  their 
bread  from  the  village  shop ; now  they 
want  a track  to  their  cottage  up  which 
the  baker’s  van  can  go.  I feel  that  if 
we  are  taking  the  footpaths  survey  as  a 
sort  of  general  guide  to  any  legislation 
on  commons,  we  do  not  W'ant  to  fall 
into  any  pitfalls  which  may  have  been 


discovered.  I would  very  much  like  your 
views  on  whether  the  provisions  of  the 
footpaths  legislation  are  satisfactory, 
because  I think  that  it  is  on  the  question 
of  revision  that  its  success  or  failure  will 

stand. Mr.  Baker:  It  seems  to  me 

that  in  the  case  of  commons  there  would 
net  be  any  need  for  revision.  The  situa- 
tion as  regards  footpaths  is  continually 
changing — new  paths  are  made,  for 
instance,  'and  there  is  a great  deal  of 
statutory  diversion  and  closure  going  on 
now,  all  of  which  makes  the  first  map 
inaccurate.  A path  may  be  moved  to 
another  route,  and  in  five  years’  time — or 
whatever  period  it  is — 'the  map  has  to 
be  revised  and  brought  up  to  date,  as 
new  paths  come  into  use  and  old  ones 
go  out. — Mr.  Langley-Taylor:  I should 
have  thought  that  for  commons  there 
would  be  no  revision  except  on  matters 
of  fact — some  mistake  had  been  made 
in  the  'boundary  of  the  common,  perhaps, 
the  official  map  could  be  revised— but 
only  where  a mistake  has  been  made  on 
a matter  of  fact. 

3901.  I was  not  thinking  quite  so 
much  of  boundaries  as  of  the  passing 

from  one  type  of  use  to  another. 

That  comes  under  management.  It  would 
be  necessary  to  give  the  management 
committee  a certain  amount  of  scope, 
so  4iat  they  could  manage  the  common 
in  accordance  with  whatever  scheme 
happened  to  be  m force  at  that  time — 
it  might  for  example  be  for  sheep  or 
cattle. 

3902.  Mr.  Lubbock:  In  paragraph  10 

we  come  to  the  difference,  as  I see  il. 
between  footpaths  and  oommoiis — ^that 
footpaths  are  necessary  for  u specific 
purpose,  though  maybe  a changing  one. 
Here  you  say  you  want  the  special 
characteristics  of  commons  to  be  effec- 
tively [preserved,  for  this  you  feel  the 
ordinary  processes  of  planning  control 
might  not  be  suitable.  Is  that  a funda- 
mental point? Sir  Patrick  Aber- 
crombie: It  is  very  fundamental. 

Footpaths  are  a means  of  communica- 
tion over  the  countryside  and  therefore 
they  definitely  fall  within  the  scope  of 
planning,  but  we  are  not  in  favour  of 
commons  being  brought  under  the  plan- 
ning control  of  the  Minister  of  Hous'Ing 
and  Local  Government. 

3903.  You  make  a broad  statement 
about  the  desirability  of  commons 
enjoying  a protection  beyond  that  of 
the  ordinary  planning  law  and  adminis- 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  COUNCIL  FOR  THE  PRESERVATION  OF  RURAL  ENGLAND  AND  WALES  863 


tnuion.  Does  dial  point  not  need  prov- 
ing?  Yes. 

3904.  Can  it  not  easily  be  argued  that 
past  circumstances  were  different,  and 
the  existence  of  the  present  planning 
laWsS  now  make  the  special  protection 

which  commo-ns  had  unnecessary? 

Yes,  I appreciate  that. 

3905.  Let  us  lake  this  paragraph  with 
paragraph  13.  The  first  point  is  one  of 
principle : that  commons  ought  to  con- 
tinue to  enjoy  a totally  different  measure 

of  protection  to  other  land. Yes,  in 

other  words,  it  should  not  be  land  open 
for  development — changed  slightly  in 
status,  but  not  open  for  development 
under  the  terms  of  the  Town  and  Coun- 
try Planning  Act,  1947. 

3906.  Sir  George  Pepler:  Would  you 
say  that  if  there  was  a piece  of  common 
land  available  when  a housing  site  or 
land  for  the  extension  of  a village  was 
being  sought,  that  it  should  be  absolutely 
sacrosanct  because  it  is  common  land? 
^That  is  so. 

3907.  Although  it  may  be  possible  to 
substitute  another  piece  for  the  part  built 
on?— — That  could  be  done  by  agree- 
ment. 

3908.  Mr.  Luhbock:  Agreement  with 

whom? With  the  Minister. 

3909.  Sir  George  Pepler:  Which 

Minister? Mr.  Langley-Taylor:  Who- 

ever the  appropriate  Minister  is. 

3910.  vShould  it  not  be  the  Minister  re- 

sponsible for  use  of  land?  As  it  happens 
he  is  also  the  Minister  for  the  National 
Parks  and  for  access  to  the  countryside. 
Are  you  therefore  going  to  divest  him 
in  this  respect  of  his  general  responsi- 
bility for  the  use  of  land? 1 should 

have  said  yes,  because  I think  it  impor- 
tant that  common  land  should  be  dealt 
with  as  agricultural  land  first.  The  agri- 
cultural use  of  commons  is  their  first 
priority  and  if  they  are  to  be  identified 
and  surveyed,  I think  they  should . be 
dealt  with  purely  as  commons  and  not 
considered  for  any  other  use.  Therefore 
they  should  remain  with  the  Minister  of 
Agriculture,  who  does,  not  control 
development. 

3911.  Professor  Alun  Roberts:  Should 
we  not  have  regard  to  the  fact  that  the 
conspicuous  decline  in  the  agricultural 
use  of  commons  happens  to  coincide  with 
the  emergence  of  a Ministry  dealing  with 
town  and  country  planning;  in  as  much 
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as  the  decline  of  the  great  land  owning 
community  falls  within  that  period,  as 
also  does  the  process  of  grading  up  to 
attestation  on  the  tenants’  side,  it  is  a 
particularly  unfortunate  time  to  assess  the 
agricultural  potential  of  commons.  Prob- 
ably their  inherent  potential  has  never 
been  exploited  less ; ought  we  then  to 
try  to  postpone  judgment  about  which 
Minister  should  be  responsible?  The  pro- 
cess of  attestation,  which  requires  a cer- 
tain period  of  time  to  become  effective 
in  any  district,  obliges  the  most  progres- 
sive farmers  to  stop  using  the  commons. 
Eventually  the  Minister  of  Agriculture 
will  prescribe  an  official  date  by  which 
each  area  has.  to  attain  attestation : and 
then — and  T would  press  this  point — it 
is  pos.sible  that  those  fortunate  farmers 
with  grazing  rights  will  revive  their  in- 
terest in  the  commons,  and  bring  some- 
thing dynamic  to  their  use.  It  is  as  I have 
said,  a fact  that  the  decline  in  the  agri- 
cultural use  of  commons  happens  for 
various  reasons,  to  have  coincided,  during 
the  last  two  or  three  decades,  with  the  in- 
stitution of  a new  Ministry  in  charge  of 
land  us.e  ; and  we  must  try  to  think  of 
the  position  when  our  ideas  about  land 
use  have  adjusted  themselves  and  the 
present  decline  in  the  agricultural  use  of 

commons  has  been  arrested. It  is  a 

difficult  position,  T agree.  We  must  not 
prejudge  the  iss.ue. 

3912.  Mr.  Luhbock:  But  would  that 
reasoning  apply  to  the  kind  of  commons 
I think  Sir  George  Pepler  had  in  mind 
when  he  spoke  of  housing?  There  are 
commons  existing  now  which  have  been 
almost  enveloped  by  building  and  for 
that  reason,  can  now  have  no  agricultural 

significance. Quite.  That  is  why  1 

talked  of  the  ‘ buiLt-up  area  common 
As  for  the  truly  rural  common,  there  I 
think  agriculture  is  the  main  function, 
with  possibly  recreational  use  also. 

3913.  Do  you  really  contemplate  one 

Minister  being  responsible  for  all  com- 
mons?  Yes,  unless  commons  in 

metropolitan  and  built  up  areas  are  put 
with  the  M.inister  of  Housing  and  Local 
Government. — Sir  Patrick  Abercrombie: 
We  rather  think  that  the  flexibility  now 
allowed  under  the  Town  and  Country 
Planning  Act,  1947  does  not  give  ade- 
quate protection  to  common  land  under 
a Ministry  dealing  with  planning.  The 
Act  of  1932  was  very  much  more  defi- 
nite. We  do  not  want  commons  handed 
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over  lo  local  uulhorities  who  may  not 
have  any  respecl  for  tliem  whalcvor,— 
Mr.  Baker  -.  I agree.  We  have  somelimcs 
had  10  light  a planning  authority  because 
they  were  trying  to  lake  conriTion  land 
for  building,  which  is  perhaps  the  chief 
iroublc  Oif  ail.  We  feel  that  unban  com- 
mons particularly  always  have  a very 
special  value  as  open  spaces  while  still 
retaining  some  of  their  wiki  character. 
Therefore  they  need  a very  special  pro- 
tection ; just  to  leave  them  imder  ordi- 
nary planning  control  does^  not  give 
enough  assurance.  Sir  Patrii-k  Aher- 
iromhiv.  I was  actually  eoncerned  with 
defending  part  of  Wan.slead  Mats  irom 
use  for  housing  and  for  schools.  T he 
Minister  of  Education,  I think,  held  the 
inquiry,  jointly  with  the  Minister  of 
Town  and  Country  Planning.  We  had  to 
(Ighl  against  the  planning  authority.  I 
was  in  some  diiricully  myself  because  I 
had  been  working  with  the  Minister  on 
the  Greater  I.,ondon  Plan.  I at  .once 
agreed,  however,  with  the  City  of  I.on- 
don  to  dcifcnd  Wanslcad  I’lats.  We  won 
the  day  but  had  the  Mini.stcr  gone 
again.sl  us  we  were  in  a very  perilous 
position.  Where  a large  village  Is  deler- 
minod  to  be  an  expanded  lown,  U allers 
the  whole  siluation.  Mr,  Lrmg/c.v- 
Tavlor-.  .Surely  if  the  'Minister  of  Agri- 
culture is  the  Minister  rcspoiisiible,  the 
planners  cannot  get  at  common  land 
without  going  through  that  Minister. 

3914.  Sir  George  Pepler-.  But  does  the 
Minister  of  Hou.sing  and  I.ocal  Govern- 
ment always  consult  the  M.ini,ster  of 
Agriculture? Sir  Patrick  Aber- 

crombie-. That  is  not  good  enough. — 
Mr.  O.mwml:  Might  I draw  your  atten- 
tion to  the  closing  words  of  paragraph 
26  of  our  iinemorandtim?  Wc  might  Ix: 
preparcxl  to  coniipromise. 

391.1.  Mr.  Lubbock-.  'Do  you  mean 
the  words  ‘ the  managing  body  of  a 
common  in  ighl  think  it  'proiier  to  dispose 
of  a small  portion  of  the  common  for 

building’?--- Mr.  Baker:  That  i,s  not  a 

view  tinivcr.sally  accepted  amongst  ii.s, 
allhoiigh  il  is  in  this  memorandum. 

3916.  Mr.  Anioid-Biiker:  Would  you 
object  'to  such  small  sales  of  co'inmon 
land  for  the  purpose  of  a public  biiikl- 
iri'g,  for  instance?  I have  in  mind  some- 
thing like  a church. Sir  Patrick 

Abercrombie:  T think  we  would.  A 

school  is  the  very  thing  wc  fought 


again.sl  at  Wanslead,  -'Mr.  Langky- 
I'uylor:  If  the  area  of  coinmon  land  .is 
10  be  kept  static  we  cannot  begin  to 
nibble.  Once  the  possibility  O'f  encroaeh- 
ment  i.s  admitted  common  land  becomes 
like  the  ‘ white ' land  on  the  planning 
maps.  The  while  land  .should  also  be 
sacrosanct,  in  the  C.P.R.E.'s  view. 

3917.  Mr.  Lubbock:  Yo'U  want  the 
Minister  of  Agriculture  to  be  in  charge 
because  you  regard  -him  as  the  best 
watchdog  of  your  interests?  What  .sort 
of  watchdog  .is  he  going  to  be  when  the 
choice  is  between  building  on  poor  com- 
mon and  building  on  good  agricultural 
land?— — 1 shall  be  rather  unpopular 
with  my  answer  to  that  question.  When 
the  Minister  has  seen  that  a stretch  of 
common  land  is  well  managed  tor  a 
period  of  yeans  that  common  land  will 
be  as  gewd  as  any  agriouibural  land  in  the 
same  neighbourhood.  Mr.  Oainoml ; 

1 think  that  having  regard  to  the  Minis- 
ter of  Agriculture’s  defence  of  interests 
other  than  lho.se  you  m,ight  oaiU  narro^y 
agricultural,  we  could  probably  not  think 
of  anyone  whom  we  should  regard  tus 
better  able  to  act  as  a fair  arbiter  if  that 
point  has  to  be  decided. 

3918.  Do  you  rcailly  want  a Minister 

of  Commons?— -Sir  Patrick  Abercrom- 

bie : Wo  are  prepared  to  let  the  M inister 
of  Agriculture  act  in  that  capacity. 
Mr.  Baker:  The  Minister  of  Agriculture 
has  been  acting  as  Minister  of  Common.s 
lor  many  years.  We  are  extremely  satis- 
lied  with  him. 

3919.  In  paragraph  II  you  . suggest  thal 
Parliamentary  control  exercised  through 
statU'lO'ry  orders  should  be  subject  to 
atlirmalive  resolution.  Might  not  an  alTir- 
malive  resolution  really  mean  a very 
lenglliy  procedure  such  as  you  arc 

anxious  to  cut  down? Mr.  (Xmiond: 

It  would  nol  involve  a lengthy  procedure. 

1 think,  in  a non-eontroversial  case. 

3920.  Does  it  not  mean  taking  up  Par- 

liamen'lary  time? If  it  were  not  con- 

tested it  would  take  only  a tew  momenils 
of  Parlia'inentary  time,  it  would  merely 
need  a formal  .affirmative  resolution,  f 
should  have  ihoiight  it  would  be  rather 
like  the  orders  lo  enable  cinemas  to  open 
on  Sundays.  They  have  to  be  approved 
by  allirnTOtive  re.soiIul'i'On  ; if  there  is  no 
argument  they  go  through  a.s  a matter 
of  foitn,  but  it  does  mean  .that  Parlia- 
ment’s attention  has  to  be  directed  to 
them. 
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3921.  But  would  not  the  negative  reso- 
lution procedure  be  as  good  if  it  is  only 

a matter  of  form? If  an  affirmative 

resolution  is  required  it  means  that  Par- 
liament’s attention  is  directed  to  the  mat- 
ter and  to  the  question  whether  it  ought 
to  be  contested.  It  is  merely  a question 
of  where  She  onus  lies. 

3922.  Have  you  anything  you  would 

like  to  add  about  paragrapfi  12? Sir 

Patrick  Abercrombie:  We  do_  attach 

groat  Importance  to  What  one  might  call 
the  regional  treatment  of  groups  of 
commons  geographically  related.  An 
example  is  the  group  round  the  New 
Forest. — Mr.  Langley-Taylor:  There  are 
other  areas  where  commons  are  not 
under  the  same  control,  but  where  they 
sliould  be  all  grouped  together.— Mr. 
linker:  Dartmoor  is  another  case  of  the 
same  kind.  The  commons  there  are  all 
one  big  problem. 

3923.  Professor  Stamp : At  the  end  of 
paragraph  13,  you  refer  to  an  indepen- 
dent advisory  committee.  What  is  meant 

by  “independent”? Mr.  Langley- 

Taylor:  I suppose  a good  example  of 
what  we  mean  is  the  committee  which 
has  been  set  up  by  the  Minister  of  Trans- 
port to  advise  him  on  the  landscape  treat- 
ment of  roads. 

3924.  The  difficulty  about  an  advisory 
committee  is  that  the  Minister  may  or 
may  not  itake  any  .notice  of  what  it  says. 
/Vre  there  not  cases  where  an  advisory 
committee  is  set  up  purely  as  a gesture  to 

the  public? Sir  Patrick  Abercrombie : 

True,  but  we  would  wish  the  advice  of 
the  advisory  committee  to  be  made 
public, 

3925.  Paragraph  14  uses  that  dangerous 
word  ‘ traditional  It  says : 

‘ ...  in  its  main  traditional  roles  as 
a grazing  ground,  a place  of  beauty 
and  a recreational  area.  . . 

Is  there  a tradition  of  use  as  a recre- 
ational area  by  right? — Mr.  Langley- 
Taylor:  No. 

3926.  Is  there  in  fact  any  right  on 
every  comiTion? — Mr.  Osmond'.  The  fact 
it  is  not  of  right  does  not  prevent  it  being 
a de  facto  tradition. 

3927.  Mr.  Lubbock'.  On  paragraph  16 
we  come  to  the  question  of  the  de  facto 
and  de  jure  right  of  access.  You  suggest 
that  Section  193  of  the  Law  of  Property 
Act,  1925,  should  be  extended  to  apply 


to  all  rural  commons.  Further  back  in 
the  same  paragraph  you  say : 

‘ In  practice,  however,  public  access 
to  common  land  is  widely  permitted 
and  enjoyed.  . . 

We  have  heard  it  suggested  that  very 
often  the  provisions  of  Section  193  are 
not  of  practical  value  because  the  people 
are  in  fact  admitted.  Do  you  not  think 
it  is  better  to  leave  things  quietly  as  they 
are  than  to  make  an  attempt  to  regularise 
the  position  which  may  cause  opposition? 

Mr.  Baker'.  Section  193  now  applies 

to  all  urban  commons  and  has  been 
applied  voluntarily  by  the  owners  to 
about  130  rural  commons.  In  all  the  latter 
cases  the  deeds  have  been  revocable,  but 
there  have  been  no  cases  of  revocation. 
We  suggest  that  the  section  should  apply 
to  all  commons  as  it  has  worked  very 
well  where  it  has  been  applied  and  we 
see  no  reason  why  it  should  not  be  made 
universal.  It  also  gives  certain  advan- 
tages to  the  owner.  Acts  like  driving 
cars  about  a common  are  made  statutory 
offences  where  Section  193  applies.  If 
something  more  elaborate  is  required  the 
Minister  of  Agriculture  can  impose  regu- 
lations with  regard  to  public  use  and 
regulate  it  by  that  method. 

3928.  When  the  Country  Landowners 
Association  gave  evidence  to  us  they  were 

very  much  against  extension. ^The 

landowner  likes  to  be  free,  of  course. — 
Mr.  Langley-Taylor:  Personally  I think 
it  is  quite  unnecessary  to  extend  the 
section.  It  is  a pity  to  take  regi- 
mentation too  far.  Speaking  as  a person 
who  has  had  to  do  with  the  man- 
agement of  land  I see  no  need  for 
it.  I do  not  think  the  landowner  is 
such  a terrible  person.  The  instruction 
one’s  clients  give  is  not  to  obstruct  the 
public  unless  they  are  doing  damage.  I 
would  rather  have  the  matter  in  my  own 
hands,  and  I would  not  want  the  help 
of  Section  193.  If  this  section  is  made 
to  apply  universally  it  will  all  be  tied, 
rigidly.  The  spirit  of  the  common  as  we 

know  it  will  be  spoilt. Mr.  Baker'. 

The  extension  of  Section  193  is  not  a 
thing  my  Society  would  press  very 
strongly. 

3929.  Paragraph  17  deals  with  man- 
aging bodies  and  the  interests  that  should 
be  represented  on  them,  varying  of 
course  according  to  circumstances,  as  you 
say.  What  sort  of  variation  do  you  en- 
visage?  Mr.  Langley-Taylor:  They 

would  vary  according  to  whether  or  not 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


866 


ROVAL  COMMISSION  ON  rOMMON  I,AN1) 


the  common  was  managed  as  part  of  a 
regional  group,  which  I think  would  be 
a very  good  idea  in  many  cases.  The 
managing  body  itself  would  be  rather  dif- 
ferently composed  in  most  cases  than  for 
a village  green  for  example  which  could 
be  managed  by  the  parish  council. 

3930.  Sir  Geor^^  Pepkr:  Would  Ihc 
managing  body  not  be  rather  over- 
weighted with  so  many  |>ec>ple  as  you 

list  represented  on  itV You  will  <ind 

that  the  management  of  the  New  b'orcst 
has  worked  extremely  well.  The  urea  is 
very  large  but  the  representation  cer- 
'lainly  has  not  over-loaded  the  Court  ol 
Verderers.  I think  that  is  the  fundamental 
point. 

3931.  Professor  Stamp'.  If  we  look 
through  any  county  list  of  commons  wc 
lind  there  arc  a great  many  conuuons 
under  ten  acres  ; that  is  the  sort  ol  com- 
mon  one  has  lo  deal  with  ovei-  imidi  ol' 
the  counlry.  Would  you  nevertheless 
want  a management  body  as  laid  down 

here  for  Ihose  commons?  -Mr. 

O.miomI-.  We  have  not  suggested  a 
saparate  managing  body  for  ten  acres. 
A number  of  the.se  commons  might  be 
grouitcd  logothcr  for  management.-  - 
Sir  Patrick  Ahcrcromhic  \ They  need  itol 
be  contiguous  to  be  managed  together. 

.1932  Dr.  Hn.tkins ; Do  lliey  even  need 
to  be  dealt  with?  You  spoke  earlier  on 
of  an  order  of  priority.  Presumably  that 
would  take  into  account  the  question  ol 

.size? Mr.  Langley- I'tiyhr:  I may 

again  lake  a rather  diircronl  view  from 
.some  of  my  colleagues.  I think  that,  if 
it  is  agreed  that  the  Minister  ot  Agricul- 
ture shall  be  the  responsible  Minister,  all 
that  is  needed  is  lo  give  him  tiie  power 
to  set  up  managemcnl  commitices,  with 
suggestions  as  to  who,  or  from  what 
bodies  the  persons  lo  manage  the  com- 
mon might  be  cliosen.  i cannot  conceive 
that  one  can  lay  down  some  sclieme 
which  would  apply  lo  each  group  of 
commons:  it  must  vary;  the  Minister 
should  have  power  lo  .set  up  it  represen- 
tative managing  body  for  a group  of,  say, 
twenly  aMumons  where  llinl  was 
appropriate 

3933,  Prnfe.mv  Strimp:  Would  you 
.agree,  then,  that  a common  of  it  small 

acreage  can  often  be  lefl  alone? 1 am 

.sorry  if  T gave  that  impression.  What  I 
meant  was  thal  1 do  not  lliink  one  can 
lay  down  in  advance  what  llie  form  of 
managemonl  shotiUI  be ; but  I <hi  think 


that  every  common  must  be  managed.— 
Mr.  Baker:  I agree  entirely.  'I  he  man- 
aging body  .should  accord  will)  llie  size 
of  the  common. 

3934.  Mr.  Luhhuck:  Management 

means  finance.  Can  you  say  a little  more 
on  tliat?  .Some  commons  can  obviou,s!y 
he  made  to  pay  for  themselves  if  certain 
tilings  can  he  done:  .some  cannot.—— 
Mr.  Langley- Paylor:  I liope  tliat  your 
recommendations  in  that  rcsiiccl  will  he 
very  uncompromising,  more  so  than 
those  of  the  Baker  Committee  in  regard 
to  the  New  I’orest.  'I'liat  Committee’s 
report  contained  certain  rocontmendu- 
tioiis  on  finance  which  unrortiinutcly 
were  not  taken  into  con.sideralion 
properly  when  the  New  V-'oresl  Act,  194U, 
was  being  drafted.  Our  experience  in  the 
New  rorcst  is  that  we  are  in  tlie  red  at 
the  end  of  a year,  allhougti  wc  collect 
fit, .41)0  in  iuaiking  fees.  1 think  if  these 
commons  are  to  bo  properly  managed,  it 
is  essenl.ial  that  your  report  slunild  envis- 
age a really  .souiul  limmcial  backing  for 
the  iminagemcml  committee.  _I  do  not 
know  how  tills  is  lo  he  obtained.  One 
might  cither  charge  llie  commoners  for 
grazing  their  cattle  after  all  il  one  can 
use  tlic  grazing  for  twelve  months  it  hurts 
nobody  to  pay  a eliarge  onee  or  twice  a 
year ; or  the  money  would  litive  to  come 
from  the  rates  and  taxes. 

3935.  Which  rates? -The  local  rales. 

If  people  arc  going  lo  enjoy  the  common 
then  presiitiiahly  the  county  rale  can  be 
culled  on;  but  il  will  not  lie  popular. 

393f).  Do  you  moan  that  a body 
managing  a common  in  ;i  coitniy  dislriot 
thal  is  extensively  used  by  visitors  from 
a big  city  such  as  London  or  Kinilh- 
amplon,  should  have  a contribution  from 

that  Authority’s  rates? One  of  the 

things  I and  other  members  of  llie  Baker 
Committee  wanted  was  thal  Hampshire 
County  Council  should  pay  a eonlribu- 
lion  towards  the  linuncing  of  the  New 
Forest.  We  did  not  gel  it.  Now  the 
■Verderers  arc  on  the  verge  of  bankruptcy 
every  year.  In  the  view  of  the  C.B.R.Ii. 
tile  need  I'or  a sotiml  balance  applies  In 
the  Verderers'  fund. 

3937.  Do  most  of  the  ears  parked 
along  the  roails,  in  the  New  Foi'e.st  conic 
from  l.ondoii,  .SoiUhainpton  and  Bourne- 
mouth? Yes,  and  from  Basingstoke 
and  Reading— from  any  where.— vS/r 

Patrick  Abercrombie:  Wc  have  exactly 
the  s:imc  position  ill  Cheshire  with  |>eople 
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fi'oiii  Miinchesler. — Mr,  Lan^’ley-Taylor : 
One  has  to  lake  a nalional,  not  a 
[nirochial  view. 

3y38.  Mr,  Arnohl-lkika",  Do  you  want 
u contiTbulion  from  county  funds  ihal 
would  rank  for  inclusion  under  the 

equalisation  grunt  arrangements? Sir 

Pairick  A Inrcnmihic".  Yes,  up  to  a point 
that  is  what  we  want. 

3y3d.  Mr.  Floyd:  Taking  the  New 
Forest  as  an  example,  if  there  were  a 
toll-gate  with  a fee  of  one  farthing  a 
car  going  through  would  not  the 
Verdcrers  become  opulent?  Do  you  feel 
.my  contribution  should  come  from 
national  funds  or  should  it  fall  on  the 
county  rate?  Wc  have  visited  Radnor- 
sltire.  for  example,  which  ] imagine  is 
a very  poor  county,  but  with  much  of 
its  land  as  common.  In  that  case  the 
equalisation  fund  would  be  called  on 
very  heavily.  Ought  we  to  swallow  this 
problem  at  one  gulp  and  say  it  should 

be  a matter  of  national  finance? 

Mr.  Lmtfilvy-Taylon  My  personal  view 
is  that  the  bcnelil  of  the  New  Forest  or 
any  common  cannot  be  .said  to  be  con- 
fined 'to  the  area  in  which  it  happens  to 
he  loctilod.  The  New  Forest  is  in 
Hampshire,  but  it  belongs  to  the  whole 
country. 

39*40.  Mr.  Lubbock : The  New  Forest 
has  some  ways  of  prcxiucing  revenue. 
But  what  of  the  Surrey  commons,  for 

instance?  If  they  were  grazed  and 

managed  there  would  be  a certain  income 
probably  to  be  obtained  by  marking 
fees,  because  it  would  be  known  to  which 
commoners  the  grazing  animals  belong. 
Nowadays,  in  most  cases,  we  do  not 
know.  A certain  income  could  probably 
he  obtained  from  any  common,  but  1 
think  it  should  be  a national  responsi- 
bility to  make  up  the  ddkiV— Sir  Patrick 
Aberevombkr.  The  same  problem  faces 
Ihe  national  parks.— Baker:  'I’here 
will  have  to  be  .some  assistance  from 
national  funds.  There  is  not  very  much 
agi'icullural  use  in  many  of  the  Surrey 
common.s.  1 do  not  think  sufficient 
revenue  could  often  -be  raised  except 
with  help  from  national  sources. 

3941.  Mr.  Floyd:  Turning  to  para- 
graph 20,  were  the  C.P.R.E.  unable  to 
view  the  parisii  forest  suggestion  with 
favour  because  of  the  ugliness  of  the 

trees  in  the  early  stages? -Sir  Patrick 

Abercrombie:  Partly  that. 


3942.  Arc  you  not  possibly  frightened 
ol  a good  idea  because  the  Forestry 
t ominission  rather  overstated  the  acreage 
required?  You  .referred  earlier  to  the 
beamy  of  well  formed  laud  and  lire  foot 
(hat  that  beauty  was  becoming  more 
appreciated.  May  not  the  beauty  of  a 
piod’UCtive  forest  become  more  widely 

appreciated  also? Yes,  but  there  are 

certain  stages  in  the  growth  of  iilanta- 
tions  which  arc  very  ugly. 

.W4.1,  The  Forestry  Commission  has 
had  to  form  ii  national  forest  over  a 
peiiod  ol  30  k>  40  years;  therefore  the 
amount  of  young  trees  which  they  have 
in  their  forests  is  out  of  all  proportion 
to  wliat  It  would  be  in  normal  forests 
with  trees  of  all  ages.  Mav  nol  ptsople 
come  to  regard  our  forests  wilh  as  much 
pleasure  as  lho.se  of  Franco  and  else- 
where, aUhoiigh  we  incvilably  have  a 
huge  proportion  of  young  wood  at  the 

moment? hope  T did  not  mislead 

you.  ,1  am  familiar  with  the  Coed-Y- 
Bremn  neighbourhood  in  North  Wales. 

3944.  But  to  repeal.  Were  you  not  shy 
of  a rather  good  idea  becau.se  of  the 
niagniliide  of  the  acreage?- — Mr. 

0.\'moml : I think  wc  were  rightly 

frightened  by  it;  the  last  two  sentences 
of  our  paragraph  20  indicale  on  what 
.sort  of  .scale  we  think  the  idea  might  be 
worth  considering  in  any  particular  case. 
—Mr.  Langley-Taylor:  A point  of  view 
some  of  U.S  hold  is  that  if  commons  are 
to  be  used  for  tlie  national  benefit, 
anore.station  of  land  which  is  not  suit- 
able for  agrioullural  use  is  a much  better 
use  Ihiin  mere  ahandonment  and  sterili- 
sation. 'I  am  noi  so  frighlened  as  some 
of  my  friends  of  young  trees ; we  must 
have  quite  a consideraiblc  area  of  timber 
iree.s — that  should  be  always  borne  in 
raind,  I was  nol  frightened  by  the  acre- 
age because  4 have  confidence  in  the 
Forestry  Commission. 

394.5.  Profc.wir  Stamp  ■.  Paragraph  25 
says : 

‘ Many  commons  are  used  for  mili- 
tary purposes  of  various  kinds.  . . .’ 

Have  you  any  evidence  as  to  the  extent 
of  such  use?  The  Service  Ministries 
rather  suggested  to  us  that  comparatively 
little  common  land  was  used  by  them. 

Mr.  Osmond : Quite  a large  amount 

is  used  as  local  territorial  training  areas 
and  that  sort  of  thing.  I cannot  give  any 
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figures,  but  there  ure  certainly  a con- 
'tiderable  nunruber  of  training  areas  scat- 
tered over  the  country  which  at  any  rate 
bear  the  names  of  commons,  although 
I am  aware  not  everything  called  a com- 
mon is  one.— Mr.  Baker:  If  you  take  a 
map  of  Dartmoor  and  rule  out  all  the 
areas  now  occupied  by  the  Army  for 


training  or  used  by  the  Defence  deparl- 
ments,  extremely  little  is  available  where 
the  public  have  free  range.  In  .some  cases 
Service  departments  do  monopolise  com- 
mon land. 

Mr.  Lubbock:  Thank  you  very  much 
indeed,  gentlemen,  for  coming  here  this 
morning. 


(The  witn^,m‘s  wilhdrew  ) 
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MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 

Royal  Commission  on  Common  Land 

at  26,  Sussex  Place,  London,  N.W.l 
Wednesday,  23rd  January,  1957 

Present: 

Mr.  Alan  Lubbock,  J.P.,  D.L. 
in  the  Chair 

Mr.  C.  Aunold-Baker  Sir  George  Pepler,  C.B.,  P.P.T.P.I., 

Mr.  C.  M.  Floyd,  O.B.E.,  F.R.I.C.S.,  F.R.I.C.S. 

F.L.A.S.  Professor  Alun  Roberts,  Ph.D. 

Dr.  W.  G.  Hoskins,  Ph.D.  Sir  Donald  Scott 

Mrs.  F.  B.  Paton,  J.P.  Professor  L.  Dudley  Stamp,  C.B.E,, 

D.Sc.,  D.  Lit. 

Mr.  G.  L.  Wilde,  Secretary 

Mr.  W.  T.  Barker,  Assistant  Secretary 


Memorandum  of  Evidence  submitted  by  tbe 
National  Parks  Commission 


1 . The  National  Parks  Commission  are  a body  corporate  appointed  by  the  Minister 
of  Housing  and  T^ocal  Government  under  the  provisions  of  the  National  Parks 
and  Access  to  the  Countryside  Act,  1949.  The  Commissioners  are  charged  -with 
the  duty  of  exercising  the  functions  conferred  upon  them  under  the  Act  and  are 
called  upon  to  advise,  on  questions  relating  to  natural  beauty  anywhere  in  England 
and  Wales  (their  powers  do  not  extend  to  Scotland).  More  particularly  they  are 
concerned  with  the  preservatioai  and  enhancement  of  natural  beauty  in  the  areas 
do.signated  as  National  Parks  or  as  areas  of  outstanding  natural  beauty.  They  are 
also  concerned  with  the  encouragement  of  the  provision  or  improvement,  for 
per.BOns  resorting  to  National  Parks,  of  facilities  for  the  enjoyment  thereof  and  for 
the  enjoyment  of  the  opportunities  for  open-air  recreation  and  the  study  of  nature 
altordM  thereby. 

2 The  Commission  by  reason  of  their  responsibilities  mentioned  above,  are 
interested  in  proposed  changes  in  the  use  of  land  anywhere  in  England  and  Wales, 
in  so  far  as  the  natural  beauty  of  the  landscape  might  be  affected  by  such  changes. 
Moreover  in  National  Parks  and  .in  areas  of  outstanding  natural  beauty,  the  Com- 
mission have  in  addition,  to  secure  that  the  public  are  provided  with  adequate 
access  to  ‘ open  country  ’ as  defined  in  the  Act.  Any  change  m the  status  of  land 
which  might  affect  public  access  is  thus  also  of  interest  to  them. 

3 Up  to  date  the  Commission  have  designated  ten  National  Parks  of  a total 
area  of  5,248  square  miles;  and  it  is  likely  that  their  programme  of  designation  ot 
areas  of  outstanding  natural  beauty,  upon  which  they  have  only  just  embarked, 
might  involve  a total  area  of  nine  or  ten  thousand  square  miles.  National  Parks 
and  areas  of  outstanding  natural  beauty  might,  therefore,  eventually  cover  about 
one  quarter  of  England  and  Wales. 

4.  The  responsibility  for  carrying  out  the  purposes  of  the  Act  in  each  of  the 
Parks  is  vested  in  a Park  Planning  Authority  specially  appoint^  for  the  purpose, 
which  may  be  either  a Planning  Committee  or  a Joint  Board.  The  National  Parks 
Coirunission  have  a general  advisory  and  supervisory  responsibility  to  see  that  the 
objects  of  the  Act  are  achieved. 

30101 
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5.  Though  we  have  made  inquiry  of  all  the  Park  Planning  Aulhoiilles  we  are 
not  in  a position  to  say  how  much  common  land  there  is  in  Nahonal  Park  areas. 
It  is  estimated  that  in  the  Lake  District  National  Park,  out  of  a total  area  ot  ust 
over  880  square  miles,  250  are  common  land.  In  the  Dartmoor  National  Paik 
we  have  been  given  a figure  of  212  square  miles  out  of  365.  We  understand  that 
there  are  largo  areas  of  open  land  in  the  North  York  Moors  National  Park  which 
are  subject  to  rights  of  common. 

6 But  whatever  may  be  the  extent  of  such  land  in  National  Parks,  and  indeed 
in  potential  areas  of  outstanding  natural  beauty,  any  change  ot  use  or  of  methods 
of  management  or  control  which  allect  natural  beauty  in  England  and  Wii  es  any- 
where, whether  in  the  great  remote  upland  commons  or  in  Ihe  smaller  lowland 
suburban  commons,  will  be  of  concern  to  the  Commission. 

7 We  have  noted  in  the  Royal  Commission’s  terms  of  reference  that  they  are 
‘to’recommend  what  changes,  it  any,  are  desirable  in  order  to  promote  . , . the 
enjoyment  of  the  public,  or,  where  at  present  little  or  no  use  is  made  ot  such  land, 
its  use  for  some  desirable  purpose.’ 

S.  Any  new  use  to  which  existing  common  land  might  be  put  could  allccl  either 


its  natural  beauty  or  its  accessibility  to  the  public  or  both.  Each  proposal  for  a 
111  view,  DC 


change  ol  use  ,in  any  particular  area  oL‘  common  land  should,  in  our  view,  be 
considered  on  iis  merits,  that  is  to  say,  in  relation  to  the  probable  effect  upon  the 
landscape  and  upon  the  value  and  availability  of  the  area  for  public  acccss,^  While, 
under  existing  planning  law,  the  permisiiion  of  the  local  planning  authority  is  a 
condition  precedent  to  almost  all  forms  of  development,  'the  use  of  land  lor  agri- 
cultural purposes  or  tor  forestry  is  not  classed^  as  development  and  is  not  theretore 
subject  to  planning  permission.  Because  of  existing  rights  of  conimoners,  common 
land  is  at  present  debarred  from  use  for  forestry  or  lor  cultiva.t]on.  We  would 
strongly  recommend  that  the  use  in  the  future  of  common  land  for  cultivation  or 
for  forestry  should  not  be  sanctioned  without  giving  the  local  planning  authorily  Ihe 
opportunity  of  making  representations  to  the  body  or  person  who  may  be  empowered 
to  Unction  such  new  use.  In  all  cases  in  National  Parks  and  in  areas  of  oiitslanding 
natural  beauty,  and  in  important  cases  in  other  areas  alsos  the  views  of  the  National 
Parks  Commission  should  be  sought. 

9.  The  Royal  Commission  will  doubtless  receive  numerous  suggestions  for  new 
uses  to  which  common  land  might  be  put.  We  have  ouraclve.s  seen  many  such 
recommendations.  Though  the  safeguards  suggested  in  paragraph  8 above  would 
help  to  secure  that  the  interests  of  landscaije  beauty  and  of  access  were  not  over- 
looked when  any  new  use  was  contemplated,  our  comments  on  one  or  two  con- 
templated uses  for  common  land  will  illustrate  the  point, 

10  We  recognise  fully  the  national  need  for  limber.  Indeed,  under  the  National 
Park’s  Act,  we  are  specifically  enjoined  in  the  exercise  of  our  function.s  lo  have 
due  regard  to  the  needs  of  forestry  as  well  as  of  agriculture.  Afforestation  mu.st 
result  in  a change  in  the  character  of  the  land  afforested,  and  the  extent;  ol:  such 
change  depends  not  only  on  the  area  of  the  planting  but  also  on  the  detailed  plan. 
We  would  view  with  concern  any  proposals  lor  afforestalion  which  resulted  m any 
considerable  decrease  in  recreational  facilities  or  in  .the  impairment  of  the  land- 
scape We  would  repeat  what  is  said  in  paragraph  8 above,  namely,  that  the  local 
olami'ins  aiUhority  should  always  be  consulted  about  any  forestry  proposals  on 
common  land  and  that  we  ourselves  should  be  consulted  if  .the  proposals  relate 
to  land  in  National  Parks  and  in  areas  .of  outstanding  natural  beauty. 

11  When  land  which  has  previously  been  open  and  has  been  used,  it  at  all,  only 
for  rough  grazing  is  brought  into  rotational  cropping,  it  ceases  to  be  available  for 

' recreation  We  recognise  the  nation’s  need  to  grow  mo, re  crops,  but  here 


ODen-air  recrcatiOTi.  wc  reoe>gu.]j>c  uu-  uaiuvu  » uv;  t,*Yvv  mw-iw  wui. 

■again  wc  sh'ould  feel  bound  to  offer  the  strongest  opposition  to  proposals  wbcli 


would  result  in  the  wholesale  withdrawal  of  land  from  recrealional  use.  While 
we  realise  that  there  may  be  areas  of  common  where  the  production  of  arable  crop,s 


the  most  economic  form  of  land  use,  we  should  hope  that  the  rotational  cropping 
of  commons  would  not  be  undertaken  except  where  the  difference  in  return  between 
arable  and  any  other  form  of  farming  is  so  great  that  ploughing  is  clearly  in  the 
national  interest. 
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12.  Large  areas  of  upland  commons  form  part  of  the  gathering  grounds  of  water 
undertakings  and  the  demand  for  constantly  increasing  supplies  of  water  may  lead 
to  an  intensification  of  the  search  for  more  and  larger  catchment  areas.  We  see 
no  objection  to  the  use  of  common  land  for  this  purpose  provided  that  free  public 
access  is  maintained,  irrespective  of  any  action  which  may  be  taken  by  the  under- 
taker for  the  extinguishment  of  common  rights  over  that  land. 

13.  From  time  to  time  much  common  land  has  been  acquired  by  Government 
Departments  (especially  the  Service  Departments)  with  the  consequent  extinguish- 
ment of  the  rights  enjoyed  by  the  commoners  and  of  facilities  previously  available 
to  the  public  at  large.  We  would  ask  that  consideration  be  given  to  devising  some 
means  by  which,  when  the  land  ceases  to  be  used  for  the  national  purpose  for  which 
it  was  acquired,  lliese  facilities  should  be  restored  to  the  public. 


(4.  Wc  have  noted  a suggestion  that  mineral  rights  might  be  leased  to  finance 
the  improvement  of  commons.  The  exploitation  of  minerals  inevitably  alters  the 
chartictcr  of  the  landscape  and  the  elfect  on  landscape  beauty  is  all  too  frequently 
most  disfiguring.  We  are  of  opinion  that  only  in  the  most  exceptional  cases,  that  is 
to  say,  where  the  mineral  extraction  is  clearly  necessary  in  the  public  interest, 
should’  this  kind  of  development  be  permitted  on  common  land. 


15.  It  has  been  suggested  that  revenue  to  meet  expenditure  on  management  and 
improvement  of  common.s  might  be  obtained  by  leasing  parts  of  commons  for  sport 
or  other  recreation.  In  our  view,  the  widespread  or  indiscriminate  use  of  common 
land  for  organised  recreation  could  have  a seriously  adverse  effect  on  landscape. 
Where  an  existing  common  is  traversed  by  roads,  with  buildings  adjacent  or  in 
the  background,  the  use  of  part  of  it  for  playing  pitches  might  not  be  out  of 
character  with  the  surroundings.  On  the  other  hand,  in  another  setting,  recreatn^al 
use  involving  bunkers,  fairways  or  goal  posts  would  be  most  mcongruous.  The 
use  of  common  land  for  motor  cycle  scrambles  is  in  most  cases  undesirable,  and 
should  be  closely  controlled. 

16  Under  the  provision  of  the  National  Parks  and  Access  to  the  Countryside 
Act  local  planning  authorities  throughout  England  and  Wales  have  a statutory 
obligation  to  see  that  the  public  are  given  adequate  access  to  open  country, 
and  they  may  make  agreements  to  this  end,  subject  to  approval  by  the  Minister 
of  Housing  and  Local  Government.  In  any  case  where  the  landowner  is  unwilling 
to  make  an  agreement,  a compulsory  Order  may  be  made,  subject  to  the  Ministei  s 
conlimiiition.  There  are,  however,  a very  large  nuraher  of  areas  where,  since  access 
dc  iacto  exists,  no  steps  have  been  taken  by  the  local  authority  under  the  provisions 
of  the  Act  to  secure  access  de  jure.  In  this  connection  and  also  in  connection  with 
the  following  paragraph,  we  have  in  mind  not  only  commons  which  might  be 
used  exiensivciy  'by  the  ipu'biic  'because  of  their  proximity  to  large  centres  ot 
population,  'but  also  more  remote  ones  which,  by  /ea“n  remoteness, 

all'ord  a parlicuiiir  attraction  for  those  who  seek  solitude.  Where  common  rights  are 
attached  to  any  land,  it  cannot  be  used  for  crops  or  forestry  or  for  any  kind  ot 
development,  and  to  these  areas  the  public  at  present  have  de  facto  access,  ^y 
proposals  which  resulted  in  common  land  bemg  automatically  freed  from  such 
rights  would  be  likely  to  deprive  the  public  of  a great  deal  of  land  to  which  they 
now  have  access.  Any  widespread  extiniguishment  of  common  rights  would,  therefore 
cause  the  Commission  great  concern,  and  they  would  recommend  that  the  local 
nlanniiiK  authority  should  be  consulted  before  the  extinguishment  of  any  common 
rights  which  would  allect  access.  In  all  cases  in  National  Parks  and  in  areas  of 
outstanding  natural  beauty,  and  in  important  cases  in  other  areas  also,  the  views  of 
the  National  Panics  Commission  should  be  sought. 

17.  We  note  thait,  under  the  provisions  of  Section  193  of  the  Law  of  Property 
Act  1925,  a statutory  right  of  public  access  was  granted  over  urbaii  com'inons 
and’  wc  have  not  heard  of  any  objection  to  the  operation  of  this  Statute,  which 
has  now  aiwlied  for  thirty  years.  In  addition,  the  same  Act  mcluded  provision  for 
the  voluntary  application  of  rights  for  public  access  over  rural  commons , and 
over  many  rural  commons  a statutory  (but  revocable)  right  of  access  has  been 
applied  in  this  way.  While  we  are  not  aware  of  any  cases  where  at  present  the 
public  are  prevented  from  using  rural  commons  for  recreation,  it  is  to  be  feaied 
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that  under  the  ever-increasing  pressure  of  the  demand  for  land  for  various  purposes, 
access  may  come  to  'be  denied.  We  should  therefore  urge  the  enactment  ot  a 
similar  provision  giving  de  jure  access  to  rural  commons. 

18.  Land  management  is  of  importance  both  to  landscape  beauty  and  to  public 
access.  The  neglect  of  land  can  adversely  affect  landscape  beauty  and  render  access 
for  recreational  purposes  difficult  or  impracticable.  We  should  welcome  schemes 
which  are  designed  to  enhance  the  beauty  of  the  landscape  and  at  the  same  bme 
to  retain  the  land  for  recreational  purposes.  Since  the  recreational  facilities  whicli 
we  have  in  mind  will  be  largely  for  the  benefit  of  a public  not  normally  resident 
in  the  locality,  we  would  suggest  that  some  financial  assistance  for  the  maintenance 
of  accessibility  should  be  provided  from  central  funds.  In  the  drawing  up  of  schemes 
for  the  management  of  commons,  we  regard  it  as  of  paramount  importance  that 
the  local  planning  authority  should  be  consulted,  and  we  think  that  they  slioiild 
also  be  given  the  opportunity,  if  they  so  desire,  of  proposing  that  they  be  represented 
on  any  body  set  up  for  the  management  of  any  common.  Where  schemes  arc  being 
drawn  up  relating  to  land  in  National  Parks  or  in  areas  of  outstanding  natural 
beauty,  the  National  Parks  Commission  should  be  consulted. 

19.  We  recognise  that  schemes  for  the  improvement  of  common  land  niay  involve 
the  temporary  fencing  of  land  previously  open.  This  should  be  maintained  ior  as 
short  a period  as  possible  and  we  consider  that  adequate  public  notice  ol  such 
fencing  should  be  given.  During  the  period  of  temporary  fencing  adequate  means 
of  passage  should  be  provided,  in  consultation  with  the  appropriate  local  authority. 


20.  There  is  also  the  important  problem  of  public  behaviour  on  any  common 
land  to  which  the  public  may  have  access.  Any  scheme  for  the  proper  regulation 
of  commons  should  empower  the  authority  responsible  for  the  scheme  to  take 
steps  for  'the  improvement  of  public  behaviour,  and  in  partioiiiar  to  make  anti- 
litter and  other  bye-laws  and  to  appoint  wardens  for  their  enforcement,  a.s  can 
be  done  in  respect  of  land  subject  to  an  access  agreement  or  Order  made  under 
the  provisions  of  the  National  Parks  Act. 


Exunination  o£  Witnesses. 

Mrs.  John  Dower,  O.B.E.,  J.P.,  Mr.  Francis  Rnciiiii  and 
Mr.  H.  M,  Abrahams,  C.B.E.,  J.P.,  on  behalf  of  the  National  Parks  Commission, 

Called  and 


3946.  Mr.  Lubbock : We  are  very 

grateful  to  you,  Mrs.  Dower  and  gentle- 
men, for  the  memorandum  you  have 
sent  us  and  for  coming  today  to  discuss 
it  with  us.  In  general  have  you,  as  the 
National  Parks  Commission,  had  much 
to  do  with  individual  commons  in  the 
National  Parks?- — -Mr.  Ritchie’.  No. 
We  have  not  had  much  to  do  with  cases 
affecting  commons  as  such,  with  the  pos- 
sible exception  of  the  recent  proposals 
for  inclosure  at  Allendale,  There  we  were 
brought  into  consultation  by  the  appro- 
priate Government  departments,  and 
were,  I think,  partly  responsible  for  the 
suggestion  that  it  ihcre  were  any  inclo- 
sure  of  those  commons,  public  access 
should  be  secured  on  the  lines  of  the 
provisions  operating  for  access  to  un- 
cultivated land  under  the  National 
Parks  and  Access  to  the  Countryside 
Act,  1949.  I think  the  original  proposal 
fell  into  suspense  during  the  last  war. 
At  one  time  there  were  discussions  be- 


Examhu’d 

tween  Lord  Allendale  and  the  C'omnion,s 
Preservation  Society— in  the  middle 
'thirties,  1 believe — for  the  application  of 
.Section  193  of  the  Law  of  Properly  Act, 
1925,  to  the  rural  commons.  1 am  pretty 
certain  Lord  Allendale  and  the 
commoners  had  reached  agreement  on 
the  application  of  Section  193,  but  I am 
rather  doubtful  whether  in  fact  that 
application  ever  became  effective.  I 
cannot  think  of  another  case  we  have 
been  concerned  with  involving  commons. 
— Mr.  Ahrahuim’.  The  Allendale  case 
is  still  being  debated.  We  asked  that 
whatever  happened  so  far  as  access  was 
concerned  the  public  should  be  no  worse 
off  than  if  there  had  not  been  any 
inclosure. 

3947,  On  paragraph  I of  the  memo- 
randum, how  do  you,  the  National  Parks 
Commission,  interpret  the  ‘natural 
beauty’?  Is  not  the  word  ‘natural’  there 
a little  imprecise  and  susceptible  to  a 
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variety  of  difTcrent  interpretations? 

Mr.  Ritchie:  Depending  on  the  result 
which  it  is  wanted  to  secure,  it  obviously 
cannot  be  meant  as  100  per  cent,  accord- 
ing to  nature  without  any  direction  from 
human  hands  at  all.  By  and  large  that 
would  have  resulted  in  chaos.  Personally, 

I would  interpret  it  very  loosely  as  being 
opposed  to  what  we  would  normally 
describe  as  artificial.  I do  not  know 
whether  that  is  in  fact  a very  helpful 
distinction. 

3948.  Professor  Stamp:  The  difficulty 
is  that  nothing  is  static,' and  because  of 
the  decreased  u.se  of  many  commons, 
including  hill  commons,  for  grazing,  they 
are  deteriorating,  passing  to  useless 
scrub,  and  no  longer  fulfilling  their 
agricultural  function.  Many  people 
would  say  they  arc  no  longer  the  areas 
of  natural  beauty  that  they  were.  The 
memorandum  says  that  you  are 
Interested  in  proposed  changes  in  the  use 
of  land  and  are  concerned  with  all  ques- 
tions relating  to  natural  beauty.  What 
is  your  attitude  to  these  changes  which 
arc  taking  place  simply  through  neglect? 

f 1 think  one  would  have  to  agree  that 

those  hill  commons  or  hill  lands  are  not, 
strictly  speaking,  100  per  cent,  natural 
when  they  are  grazed.  The  fact  they  are 
left  iingrazcd  now  makes  them,  strictly 
speaking,  neither  more  nor  less  natural, 
but  using  the  words  loosely  I think  we 
would  be  inclined  to  agree  with  the  view, 
that  in  some  cases  lack  of  grazing  does 
result  in  a reduction  of  what  we  would 
describe  as  the  natural  beauty  of  the 
area. 

3949.  Mr.  Arnold-Bakcr:  Do  you 

mean  by  ‘ natural  beauty  ’ beauty  that 
was  in  existence  when  the  Commission 

acquired  its  powers? We  did  not 

choose  the  phrase  ‘ natural  beauty  Par- 
liament in  its  wisdom  chose  it. 

3950.  But  how  do  you  interpret  it? 

Mrs.  Dower:  T think  we  interpret  it 

largely  as  the  local  character.  One  factor 
with  which  we  must  concern  ourselves 
in  our  National  Parks  is  the  strong  local 
characteristics  that  differentiate  the  areas 
of  England. 

3951.  Is  it  not  a rather  conservative 
philosophy?  I am  not  saying  there  is 

anything  wrong  with  it. 1 believe  that 

is  how  we  should  think  of  natural  beauty. 
We  take  each  area  as  we  first  find  it, 
judging  it  on  its  strong  local  character. 

3952.  Professor  Stamp:  You  say  ‘as 
we  first  find  it.  . . But  would  that  be 


its  state  in  its  natural  vegetation?  The 
natural  vegetation  of  our  land  is  forest ; 
ought  the  land  to  be  allowed  gradually 
to  go  back  to  that  natural  vegetation? 
Or  do  you  wish  to  conserve  it  at  a pa?"' 
ticular  stage  in  the  national  process? 

^We  do  not  in  any  case  want  any  of 

the  areas  in  which  we  are  interested  to 
be  merely  static  museum  pieces.  One  of 
the  reasons  why  they  are  so  lovely  is  that 
they  have  a vigorous  local  life,  especially 
an  agricultural  life. 

3953.  Professor  Alun  Roberts:  Would 
you  equate,  somewhat  loosely  maybe, 
your  concept  of  natural  beauty  with  the 
accepted  pattern  that  emerged  in  the 

early  part  of  the  18th  century? Mr. 

Ritchie:  Not  necessarily.  We  do  not  in 
any  way  equate  natural  beauty  with  what 
would  be  the  ecological  climax. 

3954.  Mr.  Lubbock:  Can  you  say  a 
little  more  about  open  air  recreation  with 
which  I believe  you  are  also  concerned 

under  the  Act? We  interpret  that — in 

so  far  as  we  have  been  called  upon  to 
adopt  any  interpretation ; I do  not  think  we 
have  been  formally — as  being  intended 
to  apply  largely  to  walking,  climbing, 
horse  riding,  boating  and  that  kind  of 
recreation,  and  not  as  applying  to 
cricket,  football  or  horse-racing. 

3955.  Sir  George  Pepler : Or  golf? 

Mr.  Abrahams:  The  interpretation 

section  of  the  Act  says  that  it  ‘ does 
not  include  organised  games  ’. — Mrs. 
Dower : I cannot  say  it  would  not 
include  organised  recreation  in  the  sense 
of  rambling  clubs — that  sort  of  organisa- 
tion. 

3956.  Professor  Stamp:  According  to 
some  of  the  evidence  we  have  heard 
there  is  sometimes  an  acute  conflict 
between  ramblers  who  like  to  walk  on 
nice,  grassy  paths  and  horse  riders.  The 
horses’  hooves  cut  up  the  paths  into  a 
‘ slough  of  despond.’  Do  you  rank  the 

two  together? Mr.  Ritchie:  No.  My 

answer  merely  dealt  with  our  interpreta- 
tion of  the  words  ‘facilities  for  recre- 
ation ’.  I think  they  must  include  both 
walking  and  horse  riding.  I am  a little 
surprised  that  there  should  have  been 
any  apparent  conflict  between  the  two. 
My  own  experience  in  what  is  loosely 
described  as  the  open  air  movement  had 
rather  suggested  the  two  interests  are 
parallel  and  have  often  gone  very  happily 
hand  in  hand.  The  people  interested  in 
preserving  bridle  paths  are  the  same  sort 
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of  people  as  those  who  want  to  preserve 
footpaths. 

3957.  But  do  not  widespread  disputes 
take  place  at  the  present  time  because 
of  attempts  to  keep  horse  riders  off 
paths  which  are  being  ruined  for 

walkers? ^That  has  not  come  before 

the  National  Parks  Commission  in  any 
shape  but  I presume  it  is  a legal  prob- 
lem. Either  paths  are  bridle  ways  or 
there  are  pedestrian  rights  of  way  over 
them. 

3958.  Mr.  Lubbock:  That  leads  us  on 
to  the  next  paragraph: 

‘.  . . the  Commission  have,  in  addi- 
tion, to  secure  that  the  public  are  pro- 
vided with  adequate  access  to  “ open 

country  ” as  defined  in  the  Act.’ 

What  particular  part  have  commons  to 
play  in  this?  Now  there  are  provisions 
for  securing  access  to  any  part  of  the 
open  country,  is  there  still  an  argument 
for  having  commons  in  a special  cate- 
gory?  Only,  I think,  insofar  as  they 

provide  part  of  the  reservoir,  as  it  were, 
of  land  which  may  be  suitable  for  this 
purpose,  either  by  virtue  of  its  character 
or  of  its  general  accessibility.  In  fact  I 
have  no  doubt  that  the  survey  of  open 
country  which  the  county  councils  have 
been  required  to  carry  out  under  the 
National  Parks  Act  before  determining 
whether  any  action  on  their  part  is 
needed  to  secure  further  access  will  in- 
evitably have  shown  most  of  the 
commons  or  reputed  commons,  and 
certainly  ail  those  of  any  magnitude. 
They  would  also  have  had  to  consider 
the  degree  of  access  over  those  commons 
in  coming  to  a decision  whether  any 
further  access  is  required.  If  any  pro- 
posal were  made  which  would  bring 
about  a widespread  reduction  in  public 
access  over  those  commons,  then  county 
councils  might  be  faced  with  a situation 
so  changed  in  regard  to  public  access 
that  it  would  be  necessary  for  them  to 
take  action  to  secure  access  under  their 
statutory  powers. 

3959.  Sir  George  Pepler:  Do  you 
know  of  any  cases  where  the  exercise 
of  common  rights  has  actually  interfered 

with  the  enjoyment  of  the  public? 1 

cannot  think  of  one  off  hand. — Mr. 
Abrahams:  I think  the  converse  is  prov- 
ing true.  As  you  know  the  Minister  of 
Housing  and  Local  Government  advised 
that  the  local  authority  should  not  seek 
an  access  agreement  if  the  relationship 


between  the  owner  of  the  land  and  the 
public  was  in  fact  satisfactory:  in  other 
words,  they  should  not  stir  up  trouble 
if  de  facto  access  exists.  And  of  course, 
the  public  has  de  facto  access  over  a 
large  number  of  commons. 

3960.  Mr.  Lubbock:  Would  you  press 
then  for  a change  in  their  legal  status? 

Mr.  Ritchie : I do  not  think  so.  We 

do  say  at  a later  stage  in  our  memo- 
randum that  we  would  like  Section  193 
of  the  Law  of  Property  Act,  1925, 
applied  to  rural  commons. 

3961.  Does  not  that  conflict  rather 

with  what  you  have  just  been  saying? 
Mr.  Abrahams:  We  do  not  com- 
plain if  de  facto  access  only  is  accepted 
without  any  trouble.  It  is  a question  of 
assessing  whether  it  is  better  to  remain 
peacefully  as  we  are  or  to  stir  up  trouble 
to  produce  an  ultimate  better  result. 
That  is  a problem  the  National  Parks 
Commission  have  to  face  in  a great  num- 
ber of  cases. Mrs.  Dower:  You  can 

see  the  scale  of  the  trouble  that  might 
be  caused  when  we  say  that  the  open 
country  in  the  Lake  District,  Dartmoor 
and  the  North  Yorkshire  Moors  National 
Parks  is  largely  common  land  and  is 
used  there  as  open  space  for  public  re- 
creation.— Mr.  Abrahams:  I will  leave 
with  your  secretary  a statement  of  the 
action  suggested  and  taken  by  each  Park 
Planning  Authority  after  its  survey.*  You 

*Peak  District: 

8 agreements  completed.  10,549  ucre.s  \Kinder 

2 orders  contemplated.  3,575  acre's  J Plateau. 

Negotiations  commenced  for  BIcaklow  ftatenu,  Area 
of  BIcaklow  is  31J  square  miles  but  it  is  not  known 
what  area  will  be  covered  by  agrcenicnCs. 

Lake  District: 

Board  consider  no  action  necessary. 

Lancashire  C.C.  (Outside  Park) 

Propose  2 access  orders  at  Trawden — 3,690  acres. 
Land  adjoining  Rambers’  Case  under  West  Riding 
below  (Commission  supported). 

Public  Inquiry  held  on  20th  and  21st  March,  1956. 
Decision  awaited. 

Yorkshire  Dales: 

West  Riding  C.C. 

Considered  no  action  necessary.  Rantblers  objected 
and  Commission  supported  objection.  Ministry 
held  Inquiry.  Decision  awaited.  Of  the  areas 
suggested  by  Ramblers  14,000  acres  are  in  York- 
shire Dales  Park. 

Inquiry  held  on  26th  October,  1955. 

North  Riding  C.C. 

Considered  no  action  necessary. 

Snowdonia: 

Originally,  three  Counties  proposed  ‘ no  action  ’. 
Access  Agreement  now  contemplated  on  Snowdon 
Summit. 

North  York  Moors: 

C.C.  considered  no  action  necessary. 

Dartmoor: 

Proposed  ‘ no  action  *. 

Northumberland: 

Access  position  to  be  investigated. 

Exmoor: 

Somerset  C.C. — proposed  ‘ no  action 
Pembrokeshire: 

Survey  not  completed. 
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will  see  from  that  how  very  little  action 
it  has  been  thought  necessary  to  take. 
The  peak  District  National  Park 
is  the  outstanding  example  where  access 
agreements  have  been  made.  There  have 
been  eight  completed  agreements  in  the 
Peak  District,  which  as  you  know  is  the 
centre  of  the  trouble  about  access ; they 
cover  just  over  10,500  acres.  The  Plan- 
ning Board  also  contemplate  making 
Access  Orders.  If  access  agreements 
cannot  be  reached  the  Minister  has  power 
to  confirm  Orders.  They  would  cover 
another  3,500  acres.  Practically  speak- 
ing that  is  the  only  Park  where  there  has 
been  action  of  this  sort. 

3962.  Mrs.  Patou : How  many  acres 
of  open  country  arc  involved  altogether? 

^'The  area  of  the  Peak  District 

National  Park  is  542  square  miles. 

3963.  Sir  Georfie  Popler:  Are  there 

any  shooting  rights  there? That  is  the 

cause  of  the  trouble.  In  general  the 
acces.s  agreements — which  the  Commis- 
sion have  to  approve  before  they  go  to 
the  Minister  for  his  approval  contain 
provisions  for  a certain  amount  of  shool- 
ing  [lit  the  appropriate  time. 

3964.  Mr.  Lubbock:  Are  certain  days 

reserved? Yes. — Mr.  Ritchie : In 

fact,  1 believe,  there  is  hardly  any  com- 
mon land  at  all  in  the  central  area— 
around  Kinderscout — of  the  Peak  Dis- 
trict. Had  there  been  in  fact  as  much 
common  land  there  as  in  otlier  places 
possibly  the  bitterness  between  the 
owners  and  -the  townsmen  wishing  to 
use  the  country  would  not  have  arisen. 

3965.  Sir  George  Pepler:  To  preserve 
shooting  rights  has  there  not  -to  be  some 

protection  for  breeding  birds? So  far 

no  trouble  has  been  experienced  in  that 
respect.  Access  agreements  have  been 
operating  now  for  two  or  three  years. 
The  procedure  under  the  Act  allows  for 
the  payment  of  compensation  for  any 
loss  of  ownership  rights  by  virtue  of  dis- 
turbance after  access  has  been  operative 
for  five  years.  We  have  not  heard  of 
any  representations  from  owners  in  that 
respect.  I may  -add  a point  which  is,  I 
think,  quite  germane.  In  the  land  in  the 
Peak  District  subjeset  to  an  access  agree- 
ment under  the  National  Parks  Act  the 
park  authority  is  competent  to  and  does 
employ  wardens  full  time  and  a con- 
siderable strength  of  volunteers  at  the 
week  ends  to  see  that  the  public  using 
the  access  land  do  not  damage  the  birds, 
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the  monuments,  the  grazing  and  so  on. 
Under  the  Act  there  is  also  power  to 
make  bye-laws  over  land  covered  by  an 
access  agreement. 

3966.  Professor  Stamp:  Are  these 
ticcess  agrconients  in  the  Peak  District 
wilh  individutil  owners  or  with  local 
authorities  like  Shdlicld  Corporation? 

-Primarily  with  Individual  owners, 

but  not  in  every  case.~M/-.  Abrahams: 
rho  Chatsworlh  Estate  of  course  have 
made  agreements  covering  a very  wide 
area.  1 think  1 am  right  in  saying  there 
is  an  agreement  with  Stockport  Corpewa- 
[\on.  -Mr.  Ritchie:  As  a matter  of 
interest  there  is  also  an  agrccjnent  with 
the  Youth  Hostels  Association. 

3967.  Mr.  Lubbock:  Have  you 

experienced  some  difficulty  with  water 

undertakings  about  access? There  is 

a history  of  difficulty:  we  make  a state- 
ment about  this  in  paragraph  12  of  our 
jnemorandum.  We  say  that  we  see  no 
objection  to  the  use  of  common  land  as 
water  gathering  grounds  provided  that 
free  public  access  is  maintained,  irres- 
pective of  any  action  which  may  be 
taken  by  the  undertaker  for  the  extin- 
guishment of  common  rights.  There  is 
a precedent  of  course,  as  you  will  be 
atware,  in  the  so-called  ‘ Birmingham  ’ 
clauses  of  the  Birmingham  Corporation 
Water  Act  of  1892,  when  theCorporation 
acquired  a very  large  acreage  of  common 
land  in  central  Wales — ^mostly,  T think, 
in  Radnorshire.  The  sections  of  the  Act 
extinguishing  common  rights  also  pro- 
vided that  there  should  be  free  public 
acces.s  for  air  and  exercise  over,  J think, 
the  entire  area.  An  interesting  comment 
is  that  at  the  time  that  provision  was 
inserted  in  (he  Act— not  at  the  instiga- 
tion of  the  Birmingham  Corporation, 
needless  to  say— It  is  almost  certain  that 
the  area  could  only  have  been  very  little 
used  for  air  and  exercise  by  members 
of  the  public.  Most  people  would  not 
regard  it  as  being  the  most  attractive 
portion  of  Wales,  and  it  is  doubtful  if 
there  was  a really  widespread  recrea- 
tional use ; nevertheless  Parliament  saw 
fit  to  provide  for  it.  I have  lived  in 
Birmingham  most  of  my  life  and  I have 
never  heard  any  complaint  by  the  City 
Council  about  this  public  access. 

3968.  Have  there  been  difficulties  with 

other  authorities? Yes,  there  have: 

the  authorities  have  very  different  .stan- 
dards for  the  degree  of  sterilisation  they 
like  to  secure  on  their  gathering  grounds. 
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The  whole  question  was  dealt  with  five 
or  six  years  ago  by  a sub-committee  of 
the  Central  Advisory  Water  Committee 
which  reported  that  there  was  no  good 
reason  to  exclude  the  public  if  satisfac- 
tory steps  were  being  taken  by  the  water 
authority  to  keep  their  water  pure — 
which  they  ought  to  do  anyway  without 
relyinig  upon  the  mere  exclusion  of  the 
public  to  relieve  them  of  the  need  for 
other  processes.  But  difficulty  still  exists. 
Many  water  authorities  do  not,  as  we  see 
it,  quite  see  eye  to  eye  with  the  recom- 
mendations of  that  report,  and  the 
National  Paiiks  Commission  have  been 
at  variance  with  one  or  two  water  autho- 
rities, not  in  connection  with  general 
access,  but  in  connection  with  ‘ foot- 
path ’ access  as  part  of  a long  distance 
footpath. 

3969.  Professor  Stamp:  You  are  very 
much  concerned  with  securing  access  for 
the  public.  But  may  not  there  be  a con- 
flict between  unrestricted  access  to  open 
moorland  and  the  use  of  that  area  as  a 
water  gathering  ground  because  for  the 
latter  it  may  be  important  that  there 
should  be  bogs  to  hold  the  water  like  a 
sponge,  'but  they  may  be  dangerous  to 
human  life.  What  action,  if  any,  would 
the  National  Parks  Commission  take? 

^We  have  not  had  any  such  cases 

brought  to  our  notice ; but  there  are  of 
course  quite  a number  of  natural  bogs 
which  are  accepted  as  a normal  hazard- 
as  opposed  to  artificial  bogs,  to  which 
I assume  you  are  referring.  There  are 
many  bogs  on  the  slopes  of  the  Snowdon 
mountains,  and  people  get  to  know  of 
their  existence.  Some  of  them  can  be 
crossed  fairly  safely  and  people  plough 
their  way  through  them. 

3970.  Do  you  advocate  signposting  or 
the  construction  of  cairns  to  mark  paths? 

^Within  limits,  yes.  We  are  not 

anxious  to  see  an  over-proliferation  of 
signposts,  and  we  prefer  cairns  on  the 
upland  moorland  wherever  possible. 

3971.  Having  secured  access  to  land, 
has  the  Commission  any  responsibility  for 

loss  of  life  which  may  result? ^Tlie 

Commission  themselves  do  not  in  fact 
make  the  access  agreements  or  orders. 
The  responsible  authority  for  access  to 
land  is  the  local  planning  authority.  1 
dio  not  think  they  assume  more  or  less 
responsibility  with  regard  to  land  Which 
is  subject  to  an  agreement  or  order  than 
land  within  their  area  not  so  subject. 


3972.  Sir  George  Pepler : Would  it  be 

simpler  to  obtain  access  agreements 
where  there  was  a park  planning  board 
than  where  there  were  separate  planning 
authorities  with  only  an  advisory  com- 
mittee?  il  am  afraid  I cannot  give  a 

clear  answer  to  that.  The  only  experience 
we  have  of  access  agreements  is  in  the 
Peak  District — a Park  which  happens  to 
come  under  a Board.  The  need  has  not 
arisen  in  any  parks  operated  by  different 
methods. — Mr.  Abrahams:  There  is  no 
reason  why  the  absence  of  a Board 
should  complicate  the  problem  because 
the  access  provisions  of  the  Act  apply 
to  the  whole  country,  not  just  to  the 
National  Parks.  !t  is  the  planning 
authority  which  has  the  responsibility  of 
carrying  out  the  survey.  All  that  has 
hapj^ned  is  that  in  the  Lake  and  Peak 
Districts  there  are  now  new  planning 
authorities:  these,  as  you  know,  are  the 
only  two  Parlk  Planning  Boards.  In 
those  cases  the  responsibility  for  access 
no  longer  remains  with  the  counties  but 
is  transferred  to  the  boards. 

3973.  Mr.  Liihhovk : Arc  the  pro- 
visions of  the  1949  Act  in  any  way  dilFer- 
ent,  then,  whether  it  is  a planning  board 
that  carries  them  out,  or  a county 

council? Mr.  Ritchie:  The  only 

diflierence  is  that  in  National  Parks  and 
areas  of  outstanding  iiatural  beauty  the 
planning  authority  has  to  consult  with 
the  National  Parks  Commission  before 
making  an  access  agreement  or  order. 

3974.  Sir  George  Pepler:  Does  tlie 
National  Parks  Commission  find  a joint 
planning  board  a more  suitable  body  to 
operate  these  provisions  than  the  separate 
planning  authorities  merely  linked  by  an 

advisory  committee? Mr,  Abrahams: 

\ think  in  theory  there  is  no  reason  wliy 
one  should  be  more  suitable  than  the 
other.  It  depends  much  more  on  the 
persons  concerned,  not  oii  the  machinery, 
particularly  where  any  question  of  access 
is  involved. 

3975.  Professor  Stamp:  Paragraph  5 
states  you  are  not  in  a position  to  say 
how  much  common  land  there  is  in 
National  Park  areas.  Is  it  important  in 

any  way  that  you  should  know? Mr. 

Ritchie:  To  some  extent  I think  it 
depends  on  what  it  is  proposed  to  do. 
As  we  see  the  position  at  the  moment,  it 
is  not  important.— Mr.  Abrahams:  We 
mentioned  that  because  we  did  in  fact  try 
to  get  the  information  in  order  to  put  il 
in  our  memorandum. 
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3976.  D)\  Hoskins:  What  is  the  autho- 

rity for  the  figure  quoted  of  212  square 
miles  of  common  land  in  the  Dartmoor 
National  Park? 1 accept  the  respon- 

sibility for  using  that  figure,  but  that  is 
the  information  received  from  the 
Devonsliirc  County  Council,  which  T 
undcr.sland  is  dispulcd.  People  seem  to 
difi'er  about  what  should  be  included 
under  the  term  ‘ common  land  ’ and  what 
should  not.  Any  kind  of  figure  like  that 
must  be  pretty  unreliable  without  a 
survey. 

3977.  Did  the  Devon  Agricultural 
Executive  Committee  also  give  an  esti- 
mate? — Yes.  One  of  our  commis- 
sioners happened  to  be  concerned  with  it 
and  he  did  not  think  it  was  accurate. 

397S.  Is  the  real  figure  higher  or 
lower?  —To  my  recollection,  lower. 

3979.  Professor  Stamp:  With  whom 
would  any  access  agreement  over 
common  land  in  National  Parks  be 
made?  With  the  presumed  lord  of  tlic 
mimor?  — Mr.  Ritchie:  I do  not  think 
any  acce.ss  tigrccment  would  be  made 
or  coiKemplatod  where  ownership  is  dis- 
pulcd ; agreements  arc  only  made  over 
land  in  private  ownership  and,  as  we  find 
commons  at  the  moment,  there  is  no 
need  to  make  access  agreements  for 
them. 

3980.  Arc  you  assuming  a legal  right 

of  access  that  may  not  exist? No,  we 

arc  not  bothered  about  legal  access ; if 
the  public  enjoy  access  it  docs  not  matter 
very  much  wliethcr  it  is  by  virtue  of  a 
siaiiilory  right  or  merely  by  i>ermission, 
implicit  or  otherwise,  of  the  land  owner. 

3981.  Has  the  National  Parks  Act 
created  a new  right  of  access  to  common 

land? No.  I think  what  it  has  done 

is  implicitly  to  recognise  that  there  is  a 
great  deal  of  land  -some  of  which  is 
common — over  which  the  public  in  fact 
enjoy  access  although  lltere  is  no  statu- 
tory provision  for  it.  'I  hc  National  Parks 
Act  is  not  the  first  Act  to  have  some  of 
its  provisions  framed  on  the  basis  that 
there  is  a public  interest  in  access  to 
commons.  The  Birmingham  Corporation 
Water  Act,  1892,  is  a case  in  point. 

3982.  Mr.  Arnold-Baker : Would  the 
legalising  of  public  access  be  provided 
for  instead  by  extending  Section  193  of 

the  Law  of  Property  Act? Yes, 

indeed,  in  the  way  it  applies  to  urban 
commons,  some  of  which  are  of  course 
urban  in  name  only. 


3983.  Mr.  Lubbock:  Though  the  1949 
Act  docs  not  create  legal  access,  does  it 
not  create  a machinery  for  securing  legal 

access  if  it  is  judged  necessary? Mr. 

Abriiluum':  Yes.  Our  experience  both 
with  access  to  land  and  with  long 
distance  routes,  is  that  a vast  number  of 
land  owners  would  not  slop  anybody 
using  their  land  for  recreation,  but  would 
not  agree  to  give  them  the  legal  right  to 
do  so.  Far  more  trouble  is  caused  by 
trying  to  get  an  agreement  than  by 
leaving  things  as  they  are.  If  it 
should  ever  happen  that  the  land  owner 
stopped  people  walking  over  his  land, 
then  it  would  be  necessary  to  consider 
whether  there  should  be  an  agreement. 
People  often  shut  a gate  or  door  for  a 
day  in  the  year  to  show  that  there  is 
no  public  right  of  way,  but  do  not  stop 
people  for  the  other  364  days ; Middle 
Temple  Lane  is  an  example. — Mr. 
Ritchie:  The  Minister  described  it  in  the 
Hoiuse  as  ‘Letting  sleeping  dogs  lie’. 

3984.  In  paragraph  6 you  say  some- 
thing of  great  interest,  that  ‘ any  change 
of  use  or  of  methods  of  management  or 
of  control  which  alTect  natural  beauty  in 
England  and  Wales  . . . will  be  of  con- 
cern to  the  Commission  \ This  brings  us 
back  to  ncglqct  which,  as  we  have  already 
said,  ha.s  often  been  suggested  to  us  as 
one  of  the  changes  of  use  affecting 
natural  beauty.  Have  you  any  view  on 
what  could  be  done  to  combat  neglect? 

1 agree  with  the  diagnosis  that 

neglect  causes  a change  in  natural 
beauty — for  the  worse  normally.  While 
wc  are  not  experts  in  the  management 
of  commons  and  do  not  presume  to 
make  any  proposals  for  their  manage- 
ment wc  would  have  thought  that  the 
best  chance  of  arresting  neglect  would 
be  to  secure  a greater  agnicultur,al  use 
of  the  common  as  a common.  This 
would  require  some  form  of  manage- 
ment which  wo  firmly  bcliieve  would 
have  to  be  rid  of  some  of  the  shackles 
and  disadvantages  which  at  present  make 
it  so  very  difficult  to  manage  a common 
if  one  commoner  is  unco-operative. 

3985.  Does  the  Act  not  also  contem- 
plate positive  action  by  the  planning 

aulltority? Mr.  Abrahams:  The 

planning  authority  has  power  to  carry 
out  such  work  as  is  expedient  on  derelict 
land  in  order  to  restore  and  improve  its 
appearance.  These  powers  derive  from 
Section  89  of  the  Act  and  extend  also 
to  tree-planting,  for  example.— Mr. 
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Ritchie:  The  commons  may  be  taken 
over  as  public  open  space.  In  that  event 
our  Act  does  not  distinguish  very  much 
between  commons  in  national  parks  and 
commons  outside  them,  except  possibly 
in  regard  to  the  amount  of  grant. 

Mr.  Abrahams:  Moreover  Section 

33  of  the  Town  and  Country  Planning 
Act,  1947,  enables  the  local  planning 
authority  to  require  proper  maintenance 
of  land. 

3986.  Sir  George  Pepler : Did  not  that 
Section  probably  have  in  mind  mostly 

old  spoil  heaps? Yes,  it  refers  to 

‘ vacant  sites  or  other  open  land  ’. 

3987.  Professor  Stamp:  Today  a hill- 
side may  be  covered  partly  with  bracken 
which  has  spread  during  the  last  ten  or 
fifteen  years,  and  partly  with  gorse. 
That  did  not  happen  when  the  com- 
moners’ rights  were  fully  exercised.  Does 
that  sort  of  condition  now  constitute 
natural  beauty  because  it  happens  to  be 
the  condition  at  the  moment?  An  agri- 
culturalist looking  at  that  land  would  sj.y 
it  was  a disgrace  to  a civilised  country 
because  it  indicated  neglect  of  a 
magnificent  tract  that  could  be  properly 
grazed  and  managed.  Then  there  is  the 
view  that  the  land’s  natural  vegetation, 
which  is  forest,  is  the  highest  natural 
beauty.  Does  it  not  all  turn  on  your 
criterion  for  judging  that  natural  beauty 
which  you  refer  to  time  and  time  again 
in  your  evidence?  On  what  basis  do 
you  judge  the  natural  beauty  of  land? 

Mrs.  Dower:  It  is  partly  a question 

of  scale.  The  areas  of  land  with  which 
we  deal  are  very  large,  when  you  think 
of  the  Peak  District  and  Lake  District, 
and  even  the  ‘ second  grade  ’ areas  of 
outstanding  natural  beauty  are  of  con- 
siderable size.  What  would  only  be  part 
of  a landscape  from  our  point  of  view, 
from  the  point  of  view  of  the  agricul- 
turalist might  be  a problem  on  its  own, 
the  whole  thing  with  which  he  had  to 
deal.  ^ Natural  beauty  is  much  more  a 
question  of  landscape  beauty, 

3988.  Dr.  Hoskins:  Does  that  mean 
that  if  common  land  were  ploughed  up 
arid  used  for  arable  cropping,  the  Com- 
mission would  not  object  on  principle? 

Cropping  would  almost  certainly 

preclude  public  access ; there  is  no  free 
public  access  over  land  which  cannot 
be  classified  as  open  land,  and  cultivated 
arable  land  could  not  be  so  classified. 
That  is  where  we  would  be  concerned. 


3989.  Would  you  not  dispute  it,  then, 
on  grounds  not  of  natural  beauty,  but 

of  access? ^That  depends.  If  anyone 

wanted  to  plough  up  the  grass  hills  of 
the  Lake  District  or  something  of  that 
sort,  we  should  be  very  much  concerned, 
since  that  would  alter  the  characteristic 
landscape,  the  value  of  which  made  us 
designate  the  area  as  a National  Park. 

3990.  Suppose  that  parts  of  Dartmoor 

which  were  once  under  the  plough  could 
again  be  brought  back  under  it,  would 
that  not  simply  be  restoring  a landscape 
which  once  existed,  perhaps  before  living 
memory,  but  was  no  more  or  less  a 
natural  landscape  than  what  wc  see  there 
today? We  should  still  have  ito  con- 

sider the  question  -of  the  public  access. 

3991.  But  does  converting  a certain 

amount  of  common  land  to  arable 
cultivation  preclude  public  access  alto- 
gether?  Mr.  Ritchie:  It  would  pre- 

clude free  roving  access  but  we  do,  I 
think,  envisage  at  a later  stage  of  our 
memorandum  the  arable  cultivation  of 
some  commons  being  allowed — we  do 
not  exclude  that  possibility. 

3992.  Merely  because  it  simply  alters 

the  extent  of  access? Yes. 

3993.  Mr.  Lubbock:  Would  you,  foi' 
instance,  oppose  on  principle  the 
ploughing  of  a piece  of  land  if  that  was 
necessary  for  maintaining  it  as  good 

grass  land? Mrs.  Dower:  No.— Mr. 

Ritchie:  We  say  in  our  memorandum 
that  we  recognise  the  probable  need  for 
ploughing  for  improvement,  and  some 
temporary  fencing,  and  we  even  envisage 
permanent  ploughing  subject,  we  would 
hope,  to  satisfactory  safeguards  having 
regard  to  the  amount  of  free  access  still 
available  in  the  district  and  indeed  to  the 
merits  of  the  particular  case  ; but  our 
attitude  certainly  would  not  be 
doctrinaire. 

3994.  Professor  Stamp : There  are 

about  2,000,000  acres  of  common  land 
in  England  and  Wales ; would  you  con- 
sider that  it  must  all  be  kept  available 

for  public  access? ^No,  I do  not 

'think  we  could  jpossibly  say  that.  We 
have  no  information  which  would  justify 
our  coming  to  such  a conclusion.  All 
I can  say  on  the  point  is  that  public 
access  to  commons  generally  is  a much 
valued  and  much  prized  facility  and  we 
would  not  want  to  see  it  substantially 
reduced,  in  so  far  as  it  is  a valuable 
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amenUy.  But  if  in  fact  one  can  point 
to  a block  of  40,000  or  50,000  acres  of 
unused  common  far  removed  from  any 
centre  of  habitation,  then  we  would 
clearly  envisage  the  possibility  of  a 
portion  of  that  area  being  transferred  to 
some  use  without  causing  any  grave  dis- 
advantage to  public  access  as  a whole. 

3995.  Broadly  speaking,  common  land 

appears  to  increase  in  proportion  as  one 
goes  intO'  the  more  remote  and  westerly 
areas  of  England  and  Wales  which  are 
not  necessarily  National  Parks  nor  areas 
of  outstanding  natural  beauty.  The  land 
there  remains  common  today  very 
largely  because  it  is  quite  unsuitable  for 
public  access,  being  remote  from  means 
of  communication.  It  has  few  footpaths, 
is  sometimes  dangerous,  and  in  short  is 
at  present  useless.  Would  you  object  if 
pan  could  be  usefully  turned  to  a pro- 
ductive use? ^Wc  should  want  to 

satisfy  ourselves  very  carefully  that  in 
fact  it  was  both  dangerous  and  useless. 
I do  not  think  we  can  accept  your  sug- 
gestion ithat  as  on©  goes  farther  west  one 
leaves  behind  the  National  Parks  and 
areas  of  outstanding  beauty,  because  in 
fact  the  position  is  rather  the  reverse ; 
National  Parks  and  areas  of  outstanding 
natural  beauty  are,  by  and  large,  much 
more  frequently  found  in  the  hill  country 
of  tho  west  than  in  the  lowlands  of 
eastern  and  central  England.  T am 
assuming  that  we  are  talking  about 
Wales  as  a whole,  and  Exmoor  and 
Dartmoor  and  the  Lake  District,  which 
is  just  the  country  in  which  the  National 
Parks  Commission  is  most  interested. 

3996.  I am  talking  about  the  lesser 
known  areas  like  Lowmoor  in  the 
northern  part  of  Devonshire.  There  are 
no  roads  or  paths  there.  If  one  can  get 
there  at  all  one  is  always  up  to  one's 
knees  in  slime  and  mud  and  I do  not 
think  the  most  intrepid  walker  would 
think  of  attempting  to  walk  on  it.  There 
is  an  enormous  acreage  of  land  of  that 

sort. 1 would  not  know  how  much 

land  of  that  sort  there  is.  1 have  insuffi- 
cient information  to  form  a judgment,  I 
am  afraid.  But  I should  not  have  thought 
there  was  such  an  enormous  acreage  of 
land  which  is  as  bad  as  that. 

3997.  But  would  you  choose  that  sort 

of  land  as  a National  Park? Mrs. 

Dower:  We  should  surely  assess  its  suit- 
ability on  the  value  of  its  landscape 
rather  than  its  value  for  public 
recreation. 


3998.  But  do  you  not  cast  your 

blanket  only  over  access  land? Mr. 

Ritchie:  No,  our  blanket  is  cast  for  us 
by  Parliament  over  the  entire  country, 
so  far  as  natural  beauty  is  concerned. 

3999.  Mr.  Floyd:  Still  on  the  question 
of  misuse  and  neglect,  have  you  had  any 
experience  of  dealing  with  large  heath 

tires  in  the  national  parks? Mr. 

Abrahams:  No  direct  experience.  Of 
course  the  general  responsibility  for  pre- 
venting tires  does  form  one  of  our  basic 
rules  in  the  Country  Code. — Mr. 
Ritchie : And  there  is,  of  course,  power 
to  frame  byelaws  for  the  prevention  of 
fire  on  land  subject  to  an  access  agree- 
ment or  order,  but  not  elsewhere.  The 
byelaws  adopted  by  the  Peak  Park  Plan- 
ning Board  for  their  land  include  that. 

4000.  Mr.  Lubbock:  In  paragraph  8 

you  say : ‘ Each  proposed  form  of 

change  of  use  . . . should  ...  be  con- 
sidered on  its  merits,  that  is  to  say,  in 
relation  to  the  probable  effect  upon  the 
landscape  and  upon  the  value  and  avail- 
ability of  the  area  for  public  access.’ 
Those  are  the  interests  which  concern 
the  National  Parks  Commission : but  do 
you  suggest  that  there  are  no  other 
interests  which  should  be  considered? 
Mrs.  Dower:  Not  at  all.  The  memo- 
randum is  written  from  the  point  of  view 
of  our  work.  We  felt  it  was  not  incum- 
bent upon  us  to  say  what  is  the  concern 
of  other  people.  We  were  very  careful 
to  put  only  our  own  point  of  view. 

4001.  By  ' not  mentioning  the 
commoners,  lords  of  the  manor  and  so 
forth,  you  do  not  mean  that  they  should 

not  be  considered? No.  Perhaps  we 

should  have  made  it  more  clear. 

4002.  Towards  the  end  of  the  para- 
graph you  say  that  the  local  planning 
authority  should  have  ‘ the  opportunity 
of  making  representations  to  the  body 
or  person  who  may  be  empowered  to 
sanction  such  new  use  Have  you  any 
views  about  who  that  body  or  person 

should  be? Mr.  Ritchie:  We  have  no 

considered  viewis ; but  speaking  person- 
ally, the  responsibility  at  the  moment  is 
with  the  Minister  of  Agriculture  and  it 
is  generally  felt,  at  any  rate  by  people 
who  think  as  I think,  .that  the  Ministry 
of  Agriculture  have  a fairly  good  record 
in  the  protection  of  commons.  I imagine 
we  should  be  very  happy  if  responsibility 
were  left  with  the  Minister  of  Agricul- 
ture— but  that  view  is  quite  off  the  cuff. 
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4003.  So  on  .the  whole  you  would  leave 

the  responsibility  with  the  Minister  of 
Agriculture,  but  would  the  local  plan- 
ning authority,  coming  as  it  does  under 
the  aegis  of  the  Ministry  of  Housing  and 
Local  Government,  be  consulted  and 
make  recommendations? ^Yes. 

4004.  Sir  George  Pepler.  In  fact, 
though,  is  not  the  Ministry  of  Housing 
and  Local  Government  your  Ministry? 

Yes.  The  position  would  be  rather 

analO'^us  to  the  present  system  for  deal- 
ing with,  say,  applications  for  overhead 
electricity  lines,  whereby  the  Central 
Electricity  Board,  or  whoever  it  may  be, 
put  up  a kind  of  application — it  is  not 
formally  an  application — to  the  local 
planning  authority,  who  then  send  their 
comments  to  the  Ministry  of  Power.  In 
this  case  the  local  planning  authority 
would  send  on  their  comments  to  the 
Ministry  of  Agriculture,  if  they  did  not 
reach  agreement  with  the  promoters  of 
the  scheme. 

4005.  Would  the  Officials  in  the 
Ministry  of  Housing  and  Local  Govern- 
ment who  deal  with  town  and  country 
planning  also  consult  with  the  Ministry 

of  Agriculture? Yes ; so  far  as  I can 

see,  there  is  nothing  to  prevent  any 
amount  of  consultation. 

4006.  Dr.  Hoskins:  Does  not  this 
suppose  that  the  local  planning  authority 
is  going  to  act  in  the  role  of  protector? 
'I  think  it  does. 

4007.  Are  you  satisfied  that  in  all 
pmper  cases  the  local  planning  autho- 
rity would  intervene  to  prevent,  say, 
proposals  for  a change  in  use?  What 
happens  if  proposals  are  put  forward  for 
a change  of  use  with  which  you  do  not 
agree  but  in  which  the  local  planning 
authority  sees  nothing  wrong  and  lets 

go  by  default? That  is  one  of  the 

hazards  of  democracy. 

4008.  Are  all  local  planning  authorities 
enlightened  from  your  point  of  view? 

Mrs.  Dower:  In  any  area  which 
concerns  us,  National  Parks  and  areas  of 
outstanding  natural  beauty,  if  a drastic 
change  of  use  came  up  for  discussion  we 
should  surely  be  called  in  for  consulta- 
tion. We  do  suggest  that  in  such  a case 
the  views  of  the  National  Parks  Com- 
mission should  be  sought. 

4009.  Would  you  leave  it  entirely  to 
the  local  planning  authority,  then,  to 

take  the  initiative? 'No,  we  feel  the 

use  of  common  land  is  too  important. 


4010.  And  would  you  intervene  if  the 
local  .planning  authority  .showed  no  sign.s 
of  being  alive  to  the  po.ssible  dangers? 

Yes,  that  is  one  of  our  functions. — 

Mr.  Ritchie : We  can  intervene  and 
indeed  have  intervened  ; but  it  .seems  to 
me  that  with  the  present  sy.stem  of  local 
government  the  local  planning  authority, 
which  is  the  appointed  guardian  of  the 
amenities  of  the  local  people,  arc  the 
proper  authority  to  handle  tills  sort  of 
thing.  One  would  hope  they  would  can- 
vass bodies  such  as  voluntary  organisa- 
tions in  their  district  to  get  Ihcir  0|iinions. 
The  wise  authorities  do  that  at  the 
moment.  On  .the  whole  1 lliink  local 
planning  authorities  have  a fairly  good 
record. 

4011.  Sir  George  Pepler:  Are  they  not 
concerned  with  till  matters  of  land  u.sc? 
^Indeed. 

4012.  Mr.  Lnbhoek:  Paragraph  13 

raises  an  interesting  point  at  liie  very 
end,  where  you  say  that  when  land 
formerly  taken  over  by  a Government 
Department  ceases  to  he  so  used  the 
facilities  previously  available  slimild  he 
restored  to  them.  But  might  not  the 
public  never  have  had  any  legal  t'aeili- 

tie.s  there  at  all? -~-Mr.s.  Dimer: 

Perhaps  not  legal  faeililies,  hut  certainly 
de  facto  facilities. 

4013.  Dc  facto  porliap.s : but  might 
not  the  lord  of  the  manor  and  tile  com- 
moners be  the  only  peo|ile  who  had 

rights  before? Mr.  Ritchie:  Yes,  but 

we  feel  that  in  many  eases  Ihc  de  fartn 
facilities  have  been  enjoyed  so  widely 
and  over  such  a long  period  lliat  they 
have  in  fact  acquired  some  sort  of  stand- 
ing. Had  they  been  foolpatli  facilities 
their  usage  would  probably  liave  re.sulled 
in  the  creation  of  a legal  right  by  long 
user ; and  although  the  position  is  not 
exactly  on  all  fours  witli  lhal,  we  Ihiiifc 
it  is  similar  in  some  way.s. 

4014.  Sir  Geoigc  Pepler:  Have  you 
had  any  experience  of  llie  .Service 
Departments,  having  finished  wilh  their 
rrghts  over  land  in  National  Parks, 
leaving  a mess  behind  them  when  they 

depart? Our  experience  is  that  they 

leave  a mess  behind  on  any  land  they 
vacate,  whether  in  Natiomil  Parks  or 
not  ; the  me,ss  which  ha.s  been  left 
behind  in  National  Parks  is  in  my  view, 
if  I may  say  so,  a disgrace  to  a civilised 
community.  It  makes  it  very  difficu.lt  to 
teach  ordinary  people  to  take  their  litHer 
home  with  them  when  Government 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


liVCDIiNCli  OF  THE  NATIONAL  1‘AkKS  COMMISSION 


883 


Dispartments  are  allowed  to  leave  theirs 
behind  on  such  a large  scale. 

4015.  Are  they  in  iRict  allowed  to  do 

so,  or  do  they  just  do  it? Mr. 

Ahvithams'.  The  law- which  after  all 

represents  government  policy— is  that  if 
the  landowner  is  paid  the  full  value  of 
the  land  requisitioned,  then,  whatever 
may  be  left  on  it,  he  is  no  worse  olf 
Ilian  before.  He  has  been  paid  the  full 
value  and  ha.s  the  land  as  well.  While  in 
theory  the  local  planning  authority  can 
compel  him  to  clean  it  up,  in  practice 
precious  little  has  happened  in  that  way. 
One  always  hopes  the  position  will  get 
better,  and  if  the  public  con.sciencc  were 
aroused,  it  would.  The  trouble  is  that 
everyone  always  passc.s  the  buck  when 
it  comes  to  linding  the  money.  If  the 
local  authoritv  had  to  do  it,  it  is  true 
tliey  would  gel  ihoii’  ordinary  Exchequer 
grant  ; but  if  only  the  public  would 
agitate  enough  about  it,  somolhing  would 
be  done. 

4016.  Is  the  Defence  Dcparlnicnls’ 
llieory  of  compensation  tliat  the  owner, 
having  been  given  a sum  of  money, 

could  restore  his  land  with  it? -The 

llicory  is  ihal  the  owner  cannot  really 
complain  if  he  is  given  the  full  value  of 
the  hind  because  it  would  be  as  if  the 
'land  were  kept  and  he  were  paid  for  it ; 
■>lhai  cerlainly  is  the  intention.  'I'here 
'arc  provisions  in  the  Requisitioned  I.and 
'and  War  Works  Acts  for  making  a con- 
iribuiion  towards  clearing  up,  but  in 
'practice,  as  you  may  remember,  a com- 
mittee was  .set  up  to  classify  the 
'derelict  or  discarded  uirndds  and  other 
'instuilalions,  and  only  those  in  the  first 
•category  liad  any  hope  of  getting  an 
Exchequer  contribution  towards  clearing 
'up;  nothing  much  has  been  done  about 
'*il. 

4017.  Mr.  J'loyd\  Are  you  referring 
also  to  camp  sites?  — “'Yes,  .some  of  the 
worst  areas,  of  emmse,  are  in  the 
Pembrokeshire  National  Park.  The 
derelict  buildings  thci-c  are  shocking. 

4018.  Sir  Gcor}*c  Pepler:  And  what  of 
runways?  - -•■•They,  in  a sense,  are  not 
so  biul  because  one  Ls  bound  to  say  that 
llic  expense  of  taking  up  a runway  would 
be  enormous,  unless  there  were  some 
local  u.sc  for  the  refuse  dug  up. — Mrs. 
Dower:  In  the  North  Yorkshire  Moors 
National  Park  the  local  planning  ollicer 
is  getting  the  Royal  Engmeens  stationed 
at  Ripon  to  do  a certain  amount  of 
clearing  of  derelict  commons  there. 


4019.  Mr.  Lubbock:  Is  he  doing  this 

by  persuasion  and  suggestion? Yes, 

by  persuasion  and  suggestion,  and 
personal  contact ; the  Commanding 
Ollicer  is  very  glad  to  put  his  men  on 
to  this  work.  11  is  a matter  for  arrange- 
ment, I gather,  in  case  any  accidents 
haj:^cn. — Mr.  Abrahams:  That  is,  to 
overcome  the  difliculties  of  insurance. 

4020.  iSVr  (h'or^ic  Pepkr:  Where  a 
runway  has  been  put  across  a common 
what  would  the  compensation  for  the 
c-ommoners  be?  As  long  as  the  runway 
remains  they  cannot  graze  it.  Are  they 
compensated  for  the  loss  of  their  grazing 
rights,  and  would  the  compensation 

cover  the  cost  of  reinstatement? ^You 

are  asking  a mathematically  complicated 
question  ; there  are  provisions,  as  you 
know,  for  assessing  the  c-ompensation. 
The  Ministry  of  Agriculture  would 
have  quite  a strong  influence  on  how 
any  money  was  spent,  if  the  land  had  to 
be  restored  to  agricultural  use.  It  would, 
of  course,  qualify  for  a grant  under  the 
Requisitioned  Land  and  War  Works 
Act.s. 

4021.  Mr.  Floyd:  Paragraph  13  says 
that  ‘ much  common  land  has  been 
acquired  by  Government  Departments '. 
When  the  Service  Departments  gave 
evidence  they  said  there  were  relatively 
few  cases  where  they  had  in  fact  acquired 
a large  acreage  of  common  land.  Do  you 
know  of  many  cases  where  large  areas 
of  common,  as  opposed  to  other  land, 

have  been  acquired? Mr.  Ritchie: 

We  had  assumed  they  had  acquired  a 
large  jiart  of  the  land  they  occupy,  for 
example,  in  Darlrnoor  and  Fylingdales. 
If  wc  are  wrong  in  that,  we  ntust  admit 
Ihe  error,  but  1 think  the  Defence 
DepaUmcnts  have  referred  to  their  use 
of  those  in  their  evidence. 

4022.  Mr.  Lubbock:  I believe  they 

said  they  used  about  80,000  acres. 

Mrs,  Dower:  \ think  it  may  possibly 
have  been  a rather  loose  use  of  the  word 
‘ acquired  We  meant  acquired  by 
purchase  or  requisition  or  otherwise 
acquired  for  use. 

4023.  Mr.  Arnold-Baker:  From  your 
point  of  view  does  it  make  very  much 
diffci'ence  whether  they  actually  own  the 

soil  or  not? ^That  is  rather  what  we 

meant,  that  from  our  point  of  view  use 
by  Service  Departments  prevents  access 
and  makes  a mess. — Mr.  Ritchie : 
Although  our  actual  statement  may  be 
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open  to  correction,  I do  not  think  it 
invalidates  our  request  in  paragraph  13 
that  in  the  event  of  the  Services  leaving 
common  land  we  hope  it  may  be  possible 
■ito  devise  some  method  whereby  the 
previous  public  enjoyment  of  that  land 
'should  in  some  form  be  resumed. 

4024.  Would  that  resumption  include 
the  removal  of  disagreeable  structures? 

> It  would,  by  implication. 

4025.  Mrs.  Paton:  Would  you  ask 
'them,  in  short,  to  leave  the  land  as  they 

found  it? Yos.— Mrs.  flower ; Your 

iremark  could,  however,  be  rather  a 
dangerous  definition  of  their  lesponsi- 
Ibilities  because  it  might  be  that  the 
■land  was  handed  over  from  one  .Service 
iDcpartment  to  another. 

4026.  1 was  assuming  they  were  taking 
virgin  land  of  some  kind.  ^Mi. 
Abrahams:  It  is  merely  a problem  of 
pounds  shillings  and  penoe.^  A lot  or 
restoration  could  be  done  quite  easily  il 
there  was  enough  public  demand  for  it. 
— Mr.  Ritchie:  I think  the  position  also 
stems  to  some  extent  from  a tradition 
in  Service  Departments  in  matters  like 
this  of  doing  pretty  well  what  they 
please,  not  showing — if  I may  put  it  this 
way — the  same  good  manners  in  their 
occupa,tion  of  land  as  private  landowners 
normally  do.  I hope  and  think  that  a 
new  attitude  of  mind  will  develop  in  the 
Service  Departments  and  that  future 
occupations  will  be  dealt  with  more 
tidily,  from  the  point  of  view  both  of 
the  architecture  and  layout  of  the  camps 
in  the  first  place,  and  also  of  the  removal 
of  what  can  be  removed,  when  they 
leave. 

4027.  Mr.  Lubbock:  In  paragraph  18 
of  your  memorandum  you  ‘ suggest 
that  some  financial  assistance  for  the 
maintenance  of  accessibility  should  be 
provided  from  central  funds,’  recog- 
nising that  the  people  who  actually 
benefit  from  such  accessibility  are  not 
just  the  people  from  the  immediate 
neighbourhood.  Under  the  National 
Parks  Act  there  are  of  course  provisions 
for  making  certain  grants  to  local 
authorities  from  central  funds.  To  what 
extent  have  these  grants  been  available 

in  practice?-^ Mr.  Ahrahmns:  If  the 

question  is  whether  there  has  been  as 
much  money  available  a.s  the  Commis- 
sion would  like,  the  answer  is  no.  On 
the  other  hand  it  is  only  fair  to  say  that 
partly,  I think,  due  to  the  lack  of  central 
encouragement  for  the  spending  of 


money,  very  little  has  been  asked  for, 
and  not  all  the  money  budgeted  for  by 
Parliament  has  in  fact  been  spent.  This 
is  because  the  local  planning  authority 
is  primarily  responsible  for  initiating 
schemes  which  involve  the  expenditure 
of  money  and  in  most  cases,  though  not 
all,  has  to  contribute  25  per  cent,  of  the 
cost  out  of  local  funds.  In  practice  there 
has  not  been  the  necessary  drive 
towards  making  our  National  Parks  a 
reality.  If  the  National  Parks  Commis- 
sion were  to  be  given  a considerable 
sum,  as  has  been  suggested,  perhaps 
some  hundreds  of  thousands  of  pounds, 
a.  very  great  deal  could  be  done  which 
is  not  being  done  at  the  moment. 

4028.  I know  you  are  contemplating 
recommending  the  designation  of  an  area 
in  .Surrey,  covering  most  of  the  Surrey 
commons,  as  an  area  of  outstanding 
natural  beauty.  Does  not  that  area, 
which  is  predominantly  used  by  the 
motropoilitan  population,  need  money 
spent  on  it  to  maintain  access  and  to 

prevent  it  deteriorating  into  scrub? 

One  can  only  hope.  As  you  know,  the 
area,  the  proposal  for  which  is  before 
the  Minister  waiting  confirmation,  would 
be  easily  the  largest  area  to  be  so  desig- 
nated— it  is  160  square  miles.  If  it  is 
designated,  and  the  Surrey  County 
Council  uses  the  powers  of  the  Act,  f 
am  sure  they  would  get  the  support  of 
the  Commission  for  any  grants  tor 
which  they  apply.  Whether  the  money 
would  be  forthcoming  from  the  central 
government,  of  course,  is  another  matter. 

4029.  Sir  Geori’e  Pcpler:  We  have 

hoard  much  about  impenetrable  scrub, 
but  do  not  young  people  enjoy  penetra- 
ting the  impenetrable? Mr.  Ritchie: 

I think  there  is  no  doubt  about  that.  One 
cannot,  of  course,  give  general  assent  to 
a proposition  that  there  should  be 
thousands  of  acres  of  impenetrable  scrub 
provided  just  for  the  young  people.  That 
would  be  going  too  far.  But  1 think  there 
is  a great  value  in  wildness  and  remote- 
ness. One  hopes  such  areas  will  not  be 
made  too  easy  to  reach,  nor  too  difficult 
to  find.  If  the  remote  and  wild  areas  arc 
seriously  whittled  down,  the  people  who 
seek  them  will  have  fewer  placM  to  go 
to,  and  those  remaining  places  wilt  neces- 
sarily become  less  wild  and  less  remote, 
■There  is  a great  value,  which  is  difficult 
to  measure,  in  the  exhilaration  of  the 
human  spirit  which  comes  from  travers- 
ing wild  and  lonely  places. 
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4030.  Mr.  Lubbock'.  Is  the  person 

who  seeks  his  open  air  recreation  in  soli- 
tude as  dejir  to  the  heart  of  the  National 
Parks  Commission  as  the  multitude  who 
do  not? Yes. 

4030a.  Sir  George  Peplcr'.  And  the 
adventurous  young? Yes. 

4031.  Dr.  Hoskim’.  That  being  so, 
why  do  you  speak  so  mildly  of  motor 
cycle  scrambles  in  the  last  sentence  of 
paragraph  15?  Is  that  kind  of  thing  at 

all  desirable  on  any  common? 1 

think  that  it  was  through  a desire  always 
to  seem  reasonable. 

4032.  Is  there  any  good  reason  why 
there  should  be  any  motor  cycle 

.scrambles  over  common  land? 1 

pei’sonally  cannot  think  of  one,  but  I 
have  no  doubt  that  motor  cycle 
scramblers  could  find  some. 

4033.  Mr.  Lubbock'.  If  scrambles  are 
not  held  on  waste  land  may  there  not  be 
pressure  to  hold  them  on  the  highway? 

When  the  paragraph  was  first 

drafted  there  was  no  adequate  control  of 
motor  cycle  scrambles,  but  by  a recent 
Act  of  which  the  relevant  section  became 
operative  in  November  last,  there  is  now 
a pretty  adequate  control. 

4034.  Profe.\\sor  Stamp:  I think  it  is 
laid  down  in  the  second  schedule  of  the 
1949  Act  that  a person  who  goes  on 
access  land  in  a car  or  other  vehicle 
loses  his  right  of  access.  What  provision 

do  you  in  fact  make  for  motorists? 

The  right  is  only  taken  away  from  him 
if  he  drives  his  car  along  the  access  land. 
He  may  quite  properly  leave  his  car  on 
the  road  or  in  a car  park  and  use  his 
feet. 

4035.  What  is  the  policy  of  your  Com- 
mission in  regard  to  motorists? We 

have  no  policy  specifically  directed  to 
motorists.  Our  policy  is  to  make  as 
easy  as  possible  the  enjoyment  of 
National  Parks  by  all  sections  of  the 


community  and,  so  far  as  motorists  are 
concerned,  we  try  to  encourage  the  pro- 
vision of  an  adequate  supply  of  car  parks 
and  lay-bye’s  in  appropriate  places  on  or 
adjoining  the  motor  road,  from  which 
they  can  disembark  and  enjoy  the 
National  Park  on  foot,  or  picnic,  or  do 
whatever  they  want  to  do.  But  we  would 
oppose  any  suggestion  that  the  wilder 
places  should  be  made  more  accessible 
to  motorists  by  the  construction  of  motor 
roads. 

4036.  Would  you  agree  with  those 
witnesses  who  have  said  that  every  year 
sees  a greater  number  of  cars  and 
motorists,  and  a smaller  number  of 
people  who  walk  and  use  the  remoter 

paths? ^I  do  not  think  it  follows  that 

as  the  one  activity  increases  the  other 
decreases  ; the  whole  community  is  not 
doing  either  one  thing  or  the  other  at 
any  one  time. 

4037.  But  that  suggestion  has  been  put 
to  us  that  the  number  of  motorists  is 
going  up  and  the  number  of  walkers,  as 

a direct  consequence,  going  down. 

do  not  think  it  is  a direct  consequence  ; 
nor  do  i think  it  is  happening.  The  fact 
that  the  number  of  motorists  goes  up 
does  not  mean  that  the  total  amount  of 
time  spent  by  people  in  their  cars  for 
pleasure  and  holidays  is  also  going  up.  It 
does  not  seem  to  me  to  follow.  But  I am 
not  presuming  directly  to  contradict  the 
other  evidence  you  have  had.  Neverthe- 
less, 1 will  say  that  the  experience  of  the 
Ramblers’  Association  and  the  Youth 
Hostels  Association  does  not  indicate  any 
decline  in  the  use  of  the  countryside  for 
walking,  hostelling  and  cycling. 

Mr.  Lubbock : Thank  you  very  much, 
Mrs.  Dower  and  gentlemen,  for  present- 
ing us  with  this  memorandum  and  for 

giving  us  this  interesting  discussion. 

Thank  you  for  the  very  pleasant  way  in 
which  you  have  asked  your  questions 
and  listened  to  our  replies. 


{The  Witnesses  withdrew) 
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MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 

Royal  Commission  on  Common  Land 

at  26,  Sussex  Place,  London,  N.W.l 
Thursday,  24th  January,  1957 


Present: 

Professor  L.  Dudley  Stamp,  C.B.E.,  D.Sc.,  D.Lit. 
in  the  Chair 


Mr.  C,  Arnold-Baker 
Mr.  C.  M.  Floyd,  O.B.E.,  F.R.i.CS., 
F.L.A.S. 

Dr,  W.  G.  Hoskins,  Ph.D. 

Mrs.  F.  B.  Baton,  J.P. 


Sir  George  Pepler,  C.B.,  P.P.T.P.I., 
F.R.I.C.S. 

Professor  Alun  Roberts,  Ph.D. 

Sir  Donald  Scott 


Mr.  G.  L.  Wilde,  Secretary 

Mr.  W.  T.  Barker,  Assistant  Secretary 


Memorandum  of  Evidence  submitted  by  the  Association  of 
Municipal  Corporations 

Introductory 

1.  This  meraorandum  is  su'bmitted  by  the  Association  of  Municipal  Corporations 
to  the  Royal  Oommission  on  Common  Land,  whose  terms  of  reference  are  to 
recommend  what  changes,  if  any,  are  desirable  in  the  law  relating  to  conmon 
land  in  order  to  promote  the  benefit  of  those  holding  manorial  and  common  nght^ 
the  enjoyment  of  the  public,  or,  where  at  present  little  or  no  use  is  made  of  such 
land,  its  use  for  some  other  desirable  purpose’. 

2:  The  Association  represents  all  the  county  boroughs  and  non-county  boroughs 
in  England  and  Wales,  and  all  except  one  of  the  metropolitan  boroughs. 


General 

3,  The  Association  is  of  the  opinion  that  the  law  relating  to  comnion  lasting 
as  it  does  partly  on  common  law  and  partly  on  statute  (ranging  from  the  F^^®st 
Charter  of  1224  to  the  Commons  Act,  1908),  is  in  need  of  modernisation.  That 
the  habits  and  needs  of  the  present  generation  are  very  different  from  th^e  ot  me 
generation  of  a hundred  years  ago  does  not  need  to  be  argued,  but  some  oi  the 
law  on  common  land  dates  from  Anglo-Saxon  times. 

4.  This  is  not  to  say  that  the  Association 

tecommendations  contained  in  lihis  memorandum  are  designed  to  moaemise  me 
law  in  accordance  with  present-day  needs,  wihile  preserving  those  ancient  rights 
which  are  still  actively  exercised,  . . 

,1  In  considering  any  alteration  in  the  present  state  of  ‘I'® 
has  had  three  broad  principles  in  mmd.  These  are  dealt  with  m greater  detail  m 
the  body  of  this  memorandum,  but  may  be  .summarised  as  follows.— 

(1)  Those  ancient  common  rights  which  are  still  atlively  en 

. ^ ’ preserved,  but  there  are  a number  of  ancient  rights  which  have  no^  b^en 

rxeroised  for  very  many  years,  and  they  could  well 
most  recent  statutory  provision  designed  to  Law  of 

■the  benefit  ot  the  common«^a  contained  m s.  194 
Pronertv  Act  1925  The  poWeV^  i^his  section  have  no  doubt  been  used 
. ; ol-oases,m  have,  been  ineffective  m others. 
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(3)  Of  making  application,  witli  'the  consent  of  one-third  in  value  of  the  interest 
in  the  common,  for  the  regulation  of  the  common  (Commons  Act, 
1876,  s.  8). 

(4)  Of  acquiring  the  comimon  and  any  rights  in  it  by  gift  and  holding  it  in 
trust  for  the  benefit  of  the  town,  and  of  purchasing  any  saleable  rights 
of  common  or  any  tenement  of  a commoneir  having  annexed  thereto 
rights  of  common  (Commons  Act,  1876,  s.  8). 

(5)  Of  aiding  persons  to  maintain  rights  of  common,  the  extinction  of  which 
would  be  prejudicial  to  the  inhabitants  of  the  district  and  of  instituling 
or  defending  proceedings  for  that  purpose  (L.G,  Act,  1894,  s.  26).  A 
district  council  has  to  obtain  the  consent  of  the  county  council  to  exercise 
this  power. 

(6)  Of  making  a scheme  for  the  improvement  and  managemenit  of  a common 
within  its  district  (Commons  Act,  1899,  s.  1).  The  management  of  the 
common  is  then  vested  in  the  council. 

(7)  Of  acquiring  the  freehold  in  'the  common  for  the  purposes  of  the  scheme 
(Commons  Act,  1899,  s.  7).  The  scheme  has  to  be  made  in  accordance 
with  the  Commons  Regulations,  1935  (S.R.  and  O.  1935,  No.  840)  and 
must  be  in  the  form  contained  in  the  sdiedule  to  the  regulaliions. 

(8)  Where  a compulsory  purchase  order  under  Ft.  Ill  of  the  Housing  Act, 

1936,  authorises  the  acquisition  of  any  land  fonming  part  of  a common, 
open  space  or  allotment,  or  an  order  authorises  the  appropriation  of  any 
land  forming  part  of  such  land  to  any  other  purpose,  the  order,  unless 
exempt^,  is  subject  to  special  parliamentary  procedure.  It  is  not  so  subject 
where  it  provides  for  giving  in  exchange,  for  tlie  common  land,  etc., 
being  acquired,  other  land  of  no  less  area  certified  by  the  Minister  of 
Housing  and  Local  Government  after  consultation  with  the  Minister  of 
Agriculture,  Fisheries  and  Food  to  be  equally  advantageous  to  the  persons, 
if  any,  entitled  to  the  commonable  or  other  rights  and  to  the  public. 
Before  giving  the  certificate,  the  Minister  must  give  public  notice  of  the 
proposed  exchange  and,  if  necessary,  must  hold  a local  inquiry  (Housing 
Act,  1936,  s.  143). 

(9)  The  Acquisition  of  Land  (Auithorisatiion  Procediure)  Act,  1946,  contains 

similar  safeguards  in  relation  to  the  compulsory  acquisition  of  common 
land,  except  that  the  Minister  of  Agriculture,  Fisheries  and  Food  may  in 
addition  issue  a certificate  if  he  is  satisfied  that  the  land  is  required  for 
the  widening  of  an  existing  highway  and  that  the  giving  in  exchange  of 
other  land  is  unnecessary  (Acquisition  of  Land  (Authorisation  Procedure) 
Act,  1946,  s.  1 (2)  {b)  Sched.  1,  para.  11  (1)). 

20.  These  powers  are  inadequate  for  presenit-day  requirements.  The  Association 
understands  that  little  or  no  use  has  been  made  of  the  elaborate  machinery  of  a 
provisional  order  under  the  Commons  Act,  1876.  It  doubts  whether  this  machinery 
has  been  used  at  all  during  recent  years  and  the  Act  may  therefore  be  regarded 
as  obsolete.  More  use  appears  to  have  been  made  of  the  Commons  Act,  1899, 
but  the  powers  listed  in  (6)  and  (7)  above  suffer  from  defects.  The  scheme  con- 
tained in  the  schedule  to  the  Commons  Regulations,  1935,  is  quite  inflexible  and 
the  Minister  has  no  latitude  in  approving  provisions  which  are  not  strictly  aiUhorised 
by  the  Act  of  the  regulations.  The  Act  also  suffers  from  the  grave  defect  that, 
if  at  any  time  before  the  scheme  is  approved  the  Minister  receives  written  notice 
of  dissent  either  (1)  from  the  person  entitled  as  lord  of  Ihe  manor  or  otherwise 
to  the  soil  of  the  comimon  or  (2)  from  persons  re.presenting  one-third  in  value  of 
such  interests  in  the  common  as  are  affected  by  the  scheme,  and  such  notice  is 
not  subsequently  withdrawn,  the  Minister  cannot  proceed  further  in  the  matter. 
It  is  hoped  that  the  commission  wdli  agree  that  a power  of  veto  of  this  kind  is 
quite  out  of  sympathy  with  the  needs  of  the  present  generation. 

21.  A case  is  reported  of  a common  where  the  unauthorised  parking  of  oars 
has  taken  place  for  at  least  thirty  years.  For  the  last  twelve  years,  the  member 
borough  concerned  has  endeavoured  to  regularise  the  position  by  enclosing  and 
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purchasing  Iwo-thlrds  of  an  acre  of  the  common  under  the  provisions  of  the 
Commons  Aot,  1899,  in  order  to  form  a proper  car  park  and  to  erect  a bus  shelter. 
The  local  authority  has  not  yet  succeeded,  and  although  there  have  been  various 
reasons  for  the  delay,  the  latest  given  by  the  agents  for  the  lord  of  the  manor  is 
that  the  matter  should  await  the  report  of  the  Royal  Commission.  The  Association 
believes  that  this  case  is  by  no  means  isolated  and  that  many  practical  instances 
could  be  produced  of  the  inadequacy  of  the  provisions  of  the  Commons  Act,  1899. 

22.  It  is  the  opinion  of  the  Association  that,  where  urban  commons  are  well  cared 
for  and  well  regulated,  it  is  either  because  the  local  authority  has  obtained  local 
Act  powers  or  because  the  owner  and  the  commoners  have  been  co-operative  with 
the  local  authority  in  the  making  of  a scheme  under  the  Commons  Act,  1899,  and 
that  there  are  more  instances  of  the  former  than  of  the  latter. 

23.  The  Association  therefore  recommends  that  county  boroughs  and  non-county 
boroughs  should  be  empowered  to  acquire  or  take  leases  of  common  land  by  agree- 
ment or  compulsorily  and  to  extinguish  conrimon  rights  by  agreement  or  compul- 
sorily on  payment  of  compensation.  The  Association  of  course  visualises  that 
common  rights  would  only  be  extinguished  in  those  cases  where  little  or  no  use 
was  being  made  of  them  and  that  in  the  great  majority  of  cases  local  authorities 
would  acquire  common  land  subject  to  such  rights.  Such  purchases  or  leases  should 
be  subject  to  the  consent  of  the  Minister  of  Housing  and  Local  Government. 
When  the  land  has  been  acquired  or  leased,  the  powers  of  management  of  the 
governing  body  of  the  common  land  should  be  transferred  to  and  vested  in 
the  local  authority. 

24.  It  would,  however,  be  necessary  for  some  safeguard  to  be  included  to  protect 
common  land  owned  or  lca.scd  by  statutory  bodies  and  used  by  those  bodies  in 
connection  with  their  .statutory  powers. 

25.  The  Association  also  recommends  that  the  following  additional  powers  and 
duties  should  be  conferred  on  local  authorities  who  own  or  have  acquired  or  leased 
common  land,  viz.  : — 

(«)  The  powers  and  duties  contained  in  para.  2 of  the  schedule  to  the  Commons 
Regulations,  1935  (Appointment  of  Officers). 

(//}  Those  contained  in  para.  3 (Protection  and  Improvement  of  Common) 
(except  the  proviso  thereto). 

(c)  Those  contained  in  para.  4 (Against  Encroachment)- 

(<•/)  Those  contained  in  para.  5 (Public  Right  of  Access  and  Recreation),  but 
the  public’s  free  right  of  access  should  not  extend  to  those  parts  of  the 
common  which  are  temporarily  enclosed  for  the  purpose  of  playing  games 
or  holding  fairs,  circuses,  shows,  exhibitions  and  the  like,  for  which  a 
charge  for  admission  is  made. 

(c)  Those  contained  in  para.  7 (Maintenance  and  Construction  of  Paths  and 
Roads). 

(/)  Those  contained  in  para.  8 (Games,  etc.).  It  should  be  made  quite  clear  that 
local  authorities  can  charge  individuals  or  clubs  for  the  facilities  they  use, 
and  that  clubs  can  charge  spectators  an  admission  fee  to  watch  the  game. 
In  addition,  local  authorities  should  have  power  to  erect  pavilions,  chang- 
ing rooms,  shelters  and  public  conveniences  on  the  commons.  This  power 
should  also  be  extended  so  as  clearly  to  permit  local  authorities  to  con- 
struct open-air  or  covered-in  swimming  baths  on  the  commons.  In  addi- 
tion, local  authorities  should  have  power  to  permit  fairs,  circuses,  shows, 
exhibitions  and  the  like  to  be  held  on  common  land  either  free  of  charge 
or  on  payment,  and  to  enclose  part  of  the  common  temporarily  for  these 
purposes.  The  organisers  of  such  functions  should  have  power  to  charge 
for  admission. 

(g)  Those  contained  in  para.  9 (Parking  Places).  This  would  need  an  amendment 
of  the  Road  Traffic  Act,  1930. 

30113  A3 
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(/i)  Those  contained  in  para.  10  (Byelaws),  to  which  should  be  added  a power 
to  make  byelaws  for  prohibiting  or  regulating  the  flying  of  model  aircraft. 


26.  The  Association  considers  that  these  powers  should  be  embodied  in  general 
legislation  and  that  a local  authority  who  has  acquired  or  leased  a common  should 
be  able  to  exercise  them  as  of  right  without  obtaining  the  Minister’s  consent,  except 
in  those  cases  where  the  Minister’s  consent  is  necessary  under  the  general  law,  e.g., 
to  raise  a loan.  It  will  be  seen  that  the  powers  contained  in  the  Schedule  to  the 
Commons  Regulations,  1935,  have  been  closely  followed.  An  endeavour  has  been 
made  to  modernise  and  improve  these  powers  in  accordance  with  the  principle  that 
the  chief  importance  of  common  land  is  in  its  role  as  an  open  space,  but  the  Asso- 
ciation is  also  sure  that  all  these  powers  can  be  exercised  without  any  material 
interference  with  the  rights  of  the  commoners. 

27.  With  regard  to  acquisition  (compulsorily  or  by  agreement)  or  appropriation 
of  common  land  by  local  authorities  for  purposes  other  than  for  an  open  space,  the 
existing  powers  of  local  authorities  are,  as  stated  above,  contained  in  s.  143  of  the 
Housing  Act,  1936  ; Acquisition  of  Land  (Authorisation  Procedure)  Act,  1946,  and 
New  Towns  Act,  1946.  It  is  known  that  this  is  a controversial  matter  and  that  there 
are  many  preservation  societies,  commons  defence  committees  and  the  like  who 
would  not  agree  to  any  encroachment  whatever  on  any  common  land,  whatever 
the  circumstances  might  be.  But  the  fact  remains  that  many  acres  of  common  land 
are  unused  and  derelict  and  are  surplus  to  requirements,  and  that  there  are 
other  cases  where  common  land  is  urgently  needed  for  other  purposes  for  the  public 
good,  and  where  adequate  open  spaces  would  remain.  A member  has  informed 
the  Association  that  more  than  half  of  its  total  acreage  consists  of  common  land, 
with  the  result  that  the  natural  growth  and  expansion  of  the  town  is  stultified 
because  of  the  enormous  acreage  of  surrounding  commons.  This  is  an  extreme  case, 
but  the  Association  is  sure  that  there  are  many  corners  or  pockets  of  unwanted 
common  land  which  could  be  put  to  much  better  use  in  some  other  way. 


28.  Local  authorities  are  responsible  bodies  and  do  not  prepare  schemes  for 
encroaching  on  land  used  for  recreation  unless  there  is  some  excellent  reason.  Since 
the  passing  of  the  Town  and  Country  Planning  Act,  1947,  local  planning  authoritiCvS 
have  had  adequate  means  at  their  disposal  to  control  the  use  of  land.  This  is  the 
proper  method  to  use,  and  it  should  be  unnecessary  to  superimpose  any  other 
control  by  Government  departments.  Under  present  law,  it  is  necessary  to  go 
through  special  parliamentary  procedure,  unless  the  Minister  issues  a certificate. 
Many  local  authorities,  especially  the  smaller  ones,  are  reluctant  to  adopt  this  proce- 
dure because  of  the  expense.  The  Minister  cannot  issue  a certificate  unless  an 
equivalent  area  of  land  is  being  provided  as  a common  or  open  space  elsewhere. 
This  restrictive  condition  begs  the  question,  for  in.  most  cases,  if  an  equivalent  area 
of  land  were  available  elsewhere,  the  local  authority  would  not  want  to  make  use 
of  the  common  land.  For  these  reasons,  the  Association  believes  that  very  little 
use  has  been  made  of  the  statutory  powers  in  question. 


29.  When  a local  authority  wishes  to  acquire  land  for  any  of  its  statutory  func- 
tions it  first  obtains  outline  planning  permission  and  then  enters  into  negotiations 
tor  the  purchase.  Ministry  consent  may  or  may  not  be  necessary.  If  negotiations 
break  down,  the  local  authority  may  make  a compulsory  purchase  order,  and  in 
this  case  the  Minister  has  to  give  his  consent,  generally  after  holding  a public 
inquiry.  If  the  land  is  already  owned  by  the  local  authority,  the  Minister’s  consent 
IS  necessary  before  It  is  appropriated  to  some  other  use.  The  Association  cannot  see 
mat  any  additional  safeguards  are  necessary  in  the  case  of  common  land,  and 
therefore  recommends  that  the  special  safeguards  contained  in  the  Housing  Act. 
etc,,  should  be  abolished.  If,  however,  it  is  felt  that  some  additional  safeguard 
s ou  e retained,  it  is  recommended  as  an  absolute  minimum  that  the  require- 
ments as  to  sppal  parliamentary  procedure  should  be  abolished  and  that  the 
Minister  should  be  empowered  to  approve  the  purchase,  compulsory  purchase  order 
or  the  appropriation,  if  either — 


(a)  an^  equivalent  area  of  land  no  less  advantageous  is  provided  in  exchange; 
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(b)  the  Minister  is  satisfied  that  the  common  land  in  question  is  surplus  to 
requirements  ; or 

(c)  the  Minister  is  satisfied  that  it  is  more  in  the  interests  of  the  inhabitants  of 

the  area  that  the  land  should  be  used  for  the  new  purpose  proposed  than 
that  it  should  be  retained  as  common  land. 

30.  The  Minister  should  have  a discretion  to  hold  a public  inquiry  at  which 
interested  parties  could  be  heard,  and  where  objections  to  the  local  authority’s 
proposed  action  have  been  received  and  not  withdrawn.  Compensation  should  be 
paid  by  the  local  authority  for  the  rights  acquired  except  in  those  cases  in  which 
the  rights  are  held  “ in  gross  ” by  all  the  inhabitants  in  the  district.  In  view  of  the 
fact  that  common  land  is  chiefly  important  as  open  space,  the  Association  recom- 
mends that  the  Ministry  concerned  should  be  the  Ministry  of  Housing  and  Local 
Government. 

Extinguishment  of  Common  Rights 

31.  The  Association  has  recommended  above  that  all  common  rights,  except  the 
rights  of  Estover,  Piscary  and  Pasture,  should  be  extinguished  by  general  legislation, 
and  has  also  said  that  it  is  expected  that  the  right  of  pasture  will  be  exercised  less 
and  less  as  lime  passes.  There  i.s  at  present  no  simple  method  open  to  local 
authorities  of  obtaining  the  cxlinguishmciU  of  these  rights  in  proper  cases.  The 
common  law  methods  of  extinguishment  arc  of  little  or  no  assi.stance,  and  in  the 
past  local  authorities  have  obtained  their  extinguishment  almost  exclusively  by 
private  Act  of  Parliament,  with  or  without  payment  of  compensation.  Some  much 
simpler  and  less  expensive  method  ought  to  be  available.  The  Association  therefore 
recommends  that  where  common  rights  are  vested  in  individuals  or  in  clearly  defined 
groups  of  individuals,  local  authorities  should  have  power  to  extinguish  them  by 
purchase,  either  by  agreement  or  compulsorily.  In  the  case  of  compulsory  purchase, 
the  statutory  procedure  would  have  to  be  followed,  and  this  would  give  ample 
opportunity  for  objections  to  be  heard  and  determined. 

32.  Where  such  rights  are  vested  in  the  inhabitants  of  a locality  clearly  the  pay- 
ment of  compensation  is  not  appropriate,  and  in  this  case  it  is  recommended  that 
a local  authority  should  have  the  power  to  extinguish  them  by  resolution,  subject 
(0  the  consent  of  the  Minister.  The  Association  suggests  that  the  resolution  should 
be  advertised  in  the  local  Press,  that  interested  persons  should  have  power  to  object 
within  a stated  period  of  time,  and  that  the  Minister  should  havft  power  to  hold  a 
local  inquiry,  if  necessary. 

33.  There  remain  the  cases  where  the  local  aulhorily  may  be  uncertain  as  to  the 
Identity  of  the  commoners  or  where  the  commoner  has  not  exercised  his  rights  for 
a number  of  years  or  where  the  commoners  are  dying  out.  In  the  former  case,  the 
Association  recommends  that  the  local  authority  should  have  power  to  extinguish 
the  rights  by  the  procedure  set  out  in  the  preceding  paragraph,  but  if  a claimant 
iippearecl  and  proved  his  title,  'then  the  local  authority  would  have  to  purchase  his 
rights  under  the  procedure  in  para.  31  above. 


Examination  of  Witnesses 


Alderman  L.  G.  H.  Alldridgk,  C.E.E.,  F.R.KC.S.,  J.P..  Mu.  P.  B.  Dingle,  C.B.E., 
LL.M.,  Mr.  a,  H.  1.  Sv/ipt,  M.A.,  LL.B.,  and  Mr.  P.  Hodgson  on  behalf  of  the 
Association  of  Municipal  Corporations. 

Called  and  Examined. 


4038.  Professor  Stamp:  Gentlemen, 

may  I say  first  that  the  Royal  Com- 
mission is  very  grateful  to  the  Associa- 
tion of  Municipal  Corporations  for  their 


valuable  and  very  helpful  memorandum, 
and  to  you  also  for  sparing  the  time  to 
come  here  this  morning  and  talk  to  us. 
Is  there  any  general  statement  which  you 
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would  like  to  make  on  your  evidence? 

Alderman  Alldridge\  I do  not  think 

so,  except  to  say  that  it  is  a memoran- 
dum prepared  by  the  Association  after 
receiving  information  from  all  our  mem- 
bers. I would  like  to  stress  perhaps  that 
the  views  we  have  expressed  deal 
principally  with  the  difficulties  in  the 
boroughs.  It  is  not  a memorandum 
dealing  with  agricultural  common  land. 
One  other  thing  is  that,  as  you  will  see 
from  the  memorandum,  we  feel,  as  an 
association,  that  some  amending  legisla- 
tion is  necessary — we  do  not  want  the 
position  to  remain  as  it  is  if  it  is  at  all 
possible  to  arrange  for  amending  legisla- 
tion in  certain  directions.  Having  said 
that,  may  I leave  it  to  you  to  put  ques- 
tions to  us,  either  in  general  or  on  any 
specific  points?  I have  with  me  Mr. 
Swift,  the  Town  Clerk  of  Cambridge, 
who  has  been  very  helpful  in  the 
preparation  of  our  document  and  in  the 
collation  of  information  prior  to  sub- 
mitting it  to  the  Association  ; and  also 
the  Town  Clerk  of  Manchester,  Mr. 
Dingle.  On  all  legal  points,  I am  quite 
certain  they  will  help  me  to  reply  to  any 
of  the  questions  which  you  may  care  to 
put  to  us. 

4039.  Thank  you.  Out  of  roughly  two 
million  acres  of  common  land  in  England 
and  Wales  does  your  memorandum  then 
refer  primarily  either  to  those  commons 
within  your  areas  or  those  which  are  of 

special  interest  to  you? Yes,  that  is 

so. 

4040.  In  paragraph  2,  you  say  the 
Association  represents'  all  the  county 
boroughs  and  non-county  boroughs  in 
England  and  Wales.  How  many  would 

that  involve? Mr.  Hodgson : 83 

county  boroughs,  317  non-county 
boroughs,  and,  in  addition,  3 Northern 
Ireland  boroughs  and  28  metropolitan 
boroughs,  are  members  of  the  Associa- 
tion ; 431  local  authorities  in  all. 

4041.  Mrs.  Paton:  On  paragraph  4, 
do  you  know  of  any  boroughs  where 
ancient  rights  are  still  exercised  on  the 

commons? Mr.  Swift'.  The  evidence 

at  our  disposal  is  that  the  only  rights 
which  are  really  actively  exercised  are 
those  of  pasturage  of  animals  of  one 
sort  or  another.  With  regard  to  rights  of 
turbary,  piscary,  estovers,  and  so  on,  we 
have,  I think  I can  say,  literally  no 
evidence  whatever  that  any  of  them  are 
exercised. 


4042.  Dr.  Hoskins".  Have  you  any 
view  about  the  order  of  present-day 
needs?  What  are  the  most  urgent  from 
your  point  of  view  when  considering 
common  land?  I take  it  that  housing  is 

one,  but  are  there  others? We  say 

in  paragraph  5 that  we  regard  the  most 
important  use  of  common  laud  as  being 
the  use  made  of  it  by  the  general  public 
for  fresh  air,  exercise,  recreation,  and  so 
on,  on  very  much  the  same  lines  as  a 
local  authority  open  space ; we  regard 
the  exercise  of  common  rights  as  being 
the  next  most  important,  but  of  less 
importance  than  the  open  space  use, 
which  has  been  established  by  evolution 
over  the  centuries.  Commoners  are 
exercising  their  rights  less  and  less  now 
than  in  former  years.  Then,  thirdly,  we 
go  on  to  say  that  we  think  the  Com- 
mission will  find  that  in  a number  of 
instances  there  is  common  lane!  which  is 
dereliat  and  surplus  to  requirements,  and 
could  properly  be  appropriated  for  some 
entirely  different  use.  We  suggesit  ways  in 
which  that  might  be  clone  later  on  in  the 
memorandum. 

4043.  But  if  a borough  acquires 
common  land  because  it  is  satisfied  that 
the  need  in  that  particular  case  for  open 
spaces  for  recreation  is  not  paramount, 
what  kind  of  purely  urban  need  would 
you  say  from  experience  it  would  be 

seeking  to  meet? It  would  be  difficult 

to  be  specific  about  that.  Housing  land, 
as  you  say,  is  always  short,  but  we  do 
not  for  a moment  visualise  that  any  large 
area  of  common  land  should  be  made 
available  for  the  erection  of  blocks  of 
flats  and  so  on.  We  think  that  sort  of  use 
would  be  very  much  the  exception,  but 
there  may  be  cases  where  it  might  be 
proper.  An  even  more  appropriate  use  of 
common  land  might  be  for  such  things  as 
covered-in  swimming  baths,  possibly  car 
parks  to  ease  traffic  congestion,  and  so 
on.  We  think,  subject  .to  safeguards,  that 
that  ought  to  be  made  possible.  That  is 
theoretically  the  position  under  present 
legislation,  but  in  practice  we  think  that 
the  safeguards  are  so  stringent  as  to 
prevent  the  power  to  acquire  common 
land  being  exercised. 

4044.  Mr.  Floyd:  Have  you  thought 
what  land  may  be  used  in  100  or  200 
years’  time?  People  then  might  be  grate- 
fid  that  common  land  was  now  more 
difficult  to  acquire  than  any  other  land. 
Is  there  not  always  an  urgent  need  for 
something,  such  as  a car  park?  If  you 
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go  on  wilh  acquisilions,  will  you  leave 
anything  for  your  descendants  to  legis- 
late for? We  do  not  develop  in- 

discriminately on  open  spaces  at  present, 
of  which  we  have  many  thousands.  We 
really  are  fairly  responsible  bodies,  we 
hope,  and  1 do  not  think  that  develop- 
ment on  open  spaces  is  at  all  a common 
practice  among  local  authorities. 

4045.  I agree,  we  can  only  plan  for 
what  we  can  see.  We  are  now  in  the 
motor  car  age,  and  we  may  well  be  in 
the  helicopter  age  soon  ; most  of  our 
open  spaces,  however,  are  the  result  of 
some  historical  accident.  My  question 
really  is  this,  do  you  feel  that  the 
pressure  for  housing  and  other  local 
amenities,  such  things  as  swimming 
baths,  car  parks,  possibly  sewage  works 
would  be  eased  or  not  if  the  procedure 
for  the  acquisition  of  common  land  in 

urban  areas  was  easier  and  cheaper? 

It  is  dilficuU  to  generalise.  1 visualise  that 
only  in  entirely  proper  cases  would 
common  land  be  used  for  some  entirely 
different  purpose.  That  would  be  very 
much  the  exception,  and  would  only 
happen  where  it  was  derelict,  unused, 
surplus  to  requirements — we  can  quote 
instances  where  a change  of  use  might  be 
considered  proper. — Alderman  Alldridge : 
I would  like  to  dispel  entirely  from  the 
minds  of  the  Commission  the  idea  that 
the  Association  would  desire  amending 
legislation  to  make  it  easier  for  us  to 
obtain  building  land.  There  seems  to  be 
a feeling  that  the  A.ssociation  is  asking 
for  the  modernisation  of  legislation 
simply  in  order  that  our  memibers  may 
obtain  housing  land.  I want  to  say,  as 
Mr.  Swift  has  said,  that  that  would  really 
be  only  the  exceptional  case.  We  want 
easier  legislation  so  that  we  can  give  our 
people  a more  advantageous  use  of  com- 
mon land  iby  the  (provision  of  certain 
amenities  which  at  the  moment  we  are 
not  able  to  do. 

4046.  Mr.  Arnold-Baker.  Paragraph  7 
speaks  of  various  ancient  rights  which 
have  not  been  exercised  for  a good  many 
years  and  could  well  be  abolished.  In 
a number  of  cases  the  effect  of  that 
would  be  to  abolish  all  the  common 
rights  in  a particular  common,  with  the 
result  that  it  would  cease  to  be  common. 
How  would  you  propose  to  safeguard  the 
land  if  it  then  became  just  an  open 

.space? Mr.  Dingle : Open  spaces  are 

subject  to  very  severe  safeguards,  and 
there  would  still  be  those. 


4047.  Wc'uld  you  then  turn  the  com- 

mon into  an  open  space,  with  statutory 
public  rights  of  access? ^Yes. 

4048.  And  nothing  more? Mr. 

Swift:  The  provisions  of  the  Housing 
Act,  1936,  which  govern  the  use  of  oom- 
mon  land  for  housing  purposes,  also 
apply  to  open  spaces.  Unless  the  Minister 
gives  his  certificate  that  a suitable  piece 
of  land  has  been  provided  in  lieu,  then 
special  parliamentary  procedure  has  to 
■be  followed,  which  'means,  in  effect,  a 
private  Bill. 

4049.  But  if  all  the  common  rights 
were  to  be  abolished  the  common  would 
cease  to  be  a common  ; and  iif  it  then 
became  private  land  ipresumaibly  there 
would  be  nothing — save  open  space  legis- 
lation— to  prevent  the  owner  inclosing 

it? Mr.  Dingle : That  is  not  what  we 

are  suggesting.  We  are  suggesting  that 
obsolete  rights  on  commons  should  be 
abolished  but  that  the  right  of  the  public 
to  have  access  to  the  common  should  be 
preserved,  I would  like  to  underline  that, 
lit  would  be  very  wrong  if  you  felt  that 
we  were  misrepresenting  the  memibers  of 
our  Association.  I would  say  over  90  per 
cent,  of  them  already  feel  that  there  are 
not  enough  open  spaces  in  their  areas. 

4050.  Professor  Stamp:  You  put  as 

your  first  point  in  paragraph  5 that 
ancient  rights  which  are  exercised  should 
be  preserved.  Now  suppose  one  com- 
moner in  one  of  your  areas  wishes  to 
graze  animals.  Do  you  regard  his  claim 
or  his  right  as  being  paramount  above 
everything  else? Later  on  we  pro- 

pound a means  whereby  he  could  be 
bought  out.  His  rights  ought  not  to 
abolished  without  compensation,  even  if 
he  is  the  only  one  exercising  them. — 
Mr.  Swift:  Of  course,  that  has  been 
done  many  times  in  the  past  by  private 
Acts  which  local  authorities  have 
promoted. 

4051.  Does  paragraph  5 (1)  then  relate 

to  the  preservation  of  ancient  rights  only 
if  they  are  actively  exercised  '1^  a num- 
ber of  people? iTt  is  difficult  to 

generalise.  It  would  depend  on  circum- 
stances. T can  foresee  difficulties  if  very 
many  people  exercised  their  rights. 

4052.  You  insist,  in  paragraph  5 (2) 
that  the  right  of  members  of  the  public 
to  have  access  must  ‘be  preserved.  Has 
the  public  any  right  of  access  on  the 
bulk  of  common  land  in  the  country? 
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Mr.  Dingle : No.  That  gets  back  to 

our  point  that  the  memorandum  really 
deals  "With  commons  in  urban  areas, 
where  the  public  has  a right  of  access. 

4053.  In  these  days  the  (greater  use  of 
motor  cars  has  meant  that  many  of  the 
inhabitants  of  the  county  boroughs  and 
boroughs  go  out  and  use  rural  commons. 

I am  sure  Alderman  Alldridge  will  know 
the  Clent  Hills,  near  to  Birmingham; 
and  wiill  also  know  how  many  people 
go  to  Herefordshire  and  enjoy  the 
common  lands  there.  What  is  the  view 
of  your  Association  relative  to  those 
rural  commons? Alderman  All- 

dridge: 1 think  I said  when  I opened, 
that  we  were  interested  in  urban  com- 
mons and  in  rural  commons  that  were 
within  easy  reach  of  our  urban  areas. 
Undoubtedly  my  own  authority  is 
interested  in  the  Clent  Hills,  as  it  also 
is  in  the  Malvern  Hills,  Yarningale 
Common,  Claverdon,  and  so  on.  We 
should  regard  those  as  of  interest  to  the 
Midland  conurbation,  for  the  inhabitants 
of  the  urban  areas  to  use.  Therefore  we 
feel  that  the  boroughs  should  by  agree- 
ment be  able  to  share  with  the  local 
authority  concerned  in  their  management 
so  that  they  can  be  made  of  greater  use 
to  the  people  of  the  urban  areas. 

4054.  By  agreement? Yes.  At  the 

moment  it  is  rather  difficult  to  use  the 
powers  that  are  available  to  us. 

4055.  Our  evidence  is  that  people  go 
out  from  a city  like  Birmingham  perhaps 
30,  40,  50  miles  or  more.  A conflict 
may  thus  arise.  In  Herefordshire  the 
agriculturists  may  say  that  an  area  of 
common  land  ought  to  be  put  to  more 
productive  use,  and  there  could  perhaps 
be  very  strong  pressure  to  inclose  it ; the 
only  pressure  against  that  may  come 
from  the  rather  distant  Birmingham  resi- 
dent. Can  you  suggest  a solution  to 

that? That  is  a difficulty,  I agree. 

From  a practical  angle,  at  the  moment 
those  commons  are  used  by  the  unban 
poipulace — used  perhaps  by  them  to  the 
disadvantage  of  the  immediate  rural 
area.  There  are  no  facilities  such  as  car 
parks  and  other  amenities ; their  lack 
makes  the  users  of  those  commons 
virtually  a nuisance  to  the  rural  area. 
The  urban  area  could  help  there — Mr. 
Dingle:  There  are  however  other 

instances  such  as  the  Malvern  Hills.  I 
believe  the  conservators  there  have 
deliberately  allowed  access  and  that  their 
only  revenue  comes  from  car  parks. 


4056.  The  Malvern  Hills  Conservators 

have  their  own  statutory  powers  of  levy- 
ing a rate  of  up  to  6d.  in  the  pound. 

I do  not  think,  as  an  Association,  we 
would  urge  that  commons  which  are  not 
already  open  to  public  access  should  be 
made  so  in  rural  areas.  Many  of  these 
commons  in  rural  areas  we,  as  members 
of  this  Association,  want  to  upgrade.  I 
think  you  have  heard  what  Manchester 
Corporation  want  to  do  to  some  of  the 
fells  round  Haweswater. 

4057.  Sir  George  Pepler : Is  that 

because  of  your  interest  in  the  land  as  a 
water-gathering  ground? ^No,  our  in- 

terest there  really  is  that  we  own  many 
of  the  farms. 

4058.  Professor  Stamp : As  Sir  George 

has  raised  the  matter,  what  is  your  atti- 
tude -on  water-gathering  ground.s? 

Alderrnun  Alldridge:  We  have  deliber- 
ately left  this  matter  out  of  our  memo- 
randum because  there  are  only  three  or 
four  authorities  that  are  in  posses.sion 
of  large  areas  of  water-gathering  ground, 
containing  common  land. — Mr.  Dingle: 
The  first  point  that  arises  is  that 
in  the  experience  of  the  Manchester 
Corporation  in  their  management  of 
the  Haweswater  Gathering  Grounds 
the  present  powers  of  the  Lord 
of  the  Manor  seem  to  be  inade- 
quate. We  have  had  one  notorious  in- 
stance of  this — I think  you  may  have 
heard  of  it  in  other  evidence.  We  wanted 
to  put  up  shelter  belts  on  part  of  our 
gathering  grounds,  but  these  gathering 
grounds  are  subject  to  the  rights  which 
certain  farmers  hold  in  comimon  tO’  pas- 
ture their  sheep.  First,  if  we  were  to 
propound  a scheme  under  Section  1 of 
the  Hill  Farming  Act,  1946,  we  would 
need  to  satisfy  the  Minister  that 
every  person  who  had  an  interest  in  tlic 
land  either  had  joined  in  the  submission 
of  the  scheme  or  had  consented  to  the 
proposals  contained  in  the  scheme.  As 
we  could  not  get  hold  of  a list  of  all 
those  who  had  these  rights  of  pasturage 
we  attempted  to  have  a meeting  called 
by  the  Lord  of  the  Manor  or  his  Steward 
in  order  that  everyone  claiming  such  a 
right  would  have  to  make  good  his  claim 
so  that  the  list  could  be  prepared,  but 
we  were  unsuccessful  in  our  elTorts  to 
force  a meeting.  We  then  went  to  the 
Ministry  of  Agriculture  to  ask  them  to 
propound  a scheme  under  Section  12 
of  the  Act  o-f  1946  and  we  suggested  that 
they  should  appoint  the  Manchester  Cor- 
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poration  to  act  as  their  agents  in  carry- 
ing out  the  scheme  by  using  the  Forestry 
Section  of  the  Waterworks  Undertaking 
of  the  Manchester  Corporation : this 
suggestion  was  acceptable  to  the  Minis- 
try until  we  pointed  out  to  the  Ministry 
that  under  Section  12  (10)  of  the  Act 
of  1946  it  would  only  be  permissible  to 
maintain  the  fences  round  the  shelter 
belts  for  a period  not  exceeding  three 
years  and  that  the  deer  would  be  likely 
to  eat  and  destroy  the  trees  unless  the 
fences  were  maintained  for  15  years.  The 
Manchester  Corporation  thought  that 
this  would  not  really  matter  because  all 
the  farmers  would  be  pleased  to  have 
the  shelter  belts  there  and  if  the  fences 
were  in  fact  left  for  15  years,  the  farmers 
would,  in  practice,  be  the  only  people 
who  could  object  and  they  would  not  be 
likely  to  do  so. 

However,  the  Ministry  of  Agriculture, 
who  were  to  provide  50  per  cent,  of  the 
cost,  said  they  were  not  prepared  to  take 
the  risk  as  the  farmers  might  insist  on 
pulling  down  the  fences  after  the  three 
years  had  expired.  When  we  heard  that 
a new  Hill  Farming  Bill  had.  been  intro- 
duced ill  1951  we  suggested  to  the  Minis- 
try that  they  should  amend  Section  12 
no)  of  the  Act  of  1946,  but  they  found 
themselves  unable  to  do  so.  The  present 
position  is  that  the  Waterworks  Com- 
mittee are  prepared  to  do  the  work 
themselves  and  find  100  per  cent,  of  the 
cost  and  they  will  have  to  take  the  risk 
with  regard  to  the  whole  of  the  cost. 
That  is  unfortunate.  Another  point  is 
that  we  want  to  make  it  easier  for  the 
landowner  and  to  give  him  some  incen- 
tive to  improve  the  pasturage  by  drain- 
ing and  liming.  I think  it  is  probable  thal 
the  Waterworks  Committee  will  try  an 
experimental  scheme  on  the  Haweswater 
Estate:  in  the  Lake  District  there  is  a 
tremendous  amount  that  should  be  done 
if  the  land  over  which  the  farmers  have 
rights  in  common  is  to  be  brought  back 
and  put  into  anything  like  full  produc- 
tive use.  One  has  only  to  walk  round 
them — and  I believe  you  have  in  fact 
been  round  them — to  see  that  they  are 
crying  out  for  some  attention. 

Against  this  background  I do  not  think 
we  want  to  urge  that  there  should  be 
any  more  rights  of  aoce.ss  granted  to  the 
public  than  those  which  can  normally  be 
obtained  under  the  National  Parks  and 
Access  to  the  Countryside  Act. 


4059.  Sir  George  Pepler:  Is  that  for 

fear  of  water  pollution? ^At  present 

it  is,  because  we  have  no  filtration. 

4060.  Professor  Stamp : Does  Man- 
chester own  Thirlmere?  Is  that  common 

land? No.  There  are  commons  on  the 

tops  of  the  hills,  and  jvhen  we  afforest 
the  slopes,  we  have  to  leave  drives  for 
the  farmers  to  drive  their  sheep  up. 

4061.  Is  your  afforestation  at  Thirlmere 

on  your  own  freehold  property? ^Yes. 

4062.  And  have  you  not  very  rigidly 

restricted  public  access? Yes,  except 

to  defined  parts. 

4063.  SO',  do<»  Manchester,  as  a county 
borough  and  as  a water  supply  authority, 
lake  two  different  points  of  view  about 

access  to  common  land? If  you  are 

comparing  Manchester’s  attitude  to  the 
commons  within  the  City  boundary — of 
which  1 think  there  is  only  one — to 
Manchester’s  attitude  to  the  commons 
up  in  the  Lake  District,  yes. 

4064.  We  have  heard  very  strong 
evidence  that  the  restriction  on  public 
access  to  water-gathering  grounds  is  not 
justified.  Would  you  agree  with  that? 

No,  I do  not  agree  with  it  entirely. 

I do  not  think  we  could  carry  out 
afforestation  at  Thirlmere  if  we  had  to 
throw  the  water-shed  open  to  the  public. 

4065.  You  refer  to  afforestation,  but 
are  you  not  thinking  primarily  of  the 

prevention  of  pollution? No,  I put 

productivity  first. 

4066.  But  ignoring  forestry,  what  is 
your  attitude  to  access  to  common  land 
which  is  used  as  water-gathering  ground? 

"We  had  the  issue  raised — it  was  quite 

notorious— the  Longdendale  water-shed 
where  we  have  given  some  access : it  is 
part  of  the  Pennine  Way.  The  Corpora- 
tion have  agreed  that  as  soon  as  they 
have  had  time  to  put  in  filtration  they 
will  allow  further  access.  At  the  moment 
it  would  be  very  much  against  the  public 
interest  to  allow  unlimited  access  to 
Longdendale.  That  policy  has  been 
supported  nationally. 

4067.  Has  it  not  also  been  opposed 

nationally? ^There  was  an  issue.  It 

was  fought ; and  the  Pennine  Way  was 
diverted  so  that  there  would  be  the 
minimum  pollution.  There  is  access 
through  the  gathering  grounds  at 
Longdendale  along  the  diversion  of  the 
Way. 
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4068.  Do  not  progressive  corporations 
provide  all  the  necessary  filters  and 
tests,  with  samples  taken  out  daily,  so 
that  they  can  allow  unlimited  access  to 

the  public  and  to  animals? ^You  hpe 

pre-judged  the  issue,  I think,  by  calling 
them  ‘ progressive  Some  people  prefer 
to  drink  pure  water  and  not  impure  water 
which  is  chlorinated.  'Manchester  Cor- 
poration have  agreed  that  as  soon  as  it 
is  possible — depending  on  what  used  to 
be  the  investment  programme,  but  is 
now  the  credit  squeeze — they  will  pro- 
vide filtration  for  their  Longdendale 
water  supply,  so  that  there  may  be 
access. 

4069.  Dr.  Hoskins:  Are  there  any 

cases  of  conflict  between  water  supply 
authorities  and  the  commoners  exercising 
their  rights?  Do  they  arise,  for  example, 
in  the  case  of  the  large  undertakings  like 
Manchester  and  'Birmingham?  One 
specific  case  which  was  brought  to  our 
notice  concerned  the  existence  of  a very 
large  bog  which  was  both  the  source  of 
water  for  a town  some  twenty  miles 
away,  and  a constant  source  of  danger 
to  commoners’  animals.  There  was  a 
complete  conflict  of  views  as  to  the 
merits  of  that  case.  Do  you  know  of 
cases  of  that  kind? No. 

4070.  Mr.  Amold-Baker  \ The  conflict 
essentially  was  on  the  question  who  was 
to  pay  for  having  the  bog  fenced.  Have 

you  had  any  conflicts  of  that  type? 

I certainly  have  not,  in  my  experience 
with  the  Manchester  Corporation.  Pos- 
sibly I should  add  that  most  of  our 
commoners  are  farmer-tenants  or  shep- 
herds of  Manchester  Corporation.  I can 
imagine  that  someone  might  want  to  put 
Highland  cattle  on  the  land  and  that 
there  would  then  be  a conflict.  We 
should  not  allow  it  until  we  had  installed 
a filtration  plant ; but  that  is  rather  a 
remote  possibility. 

4071.  Professor  Stamp:  Returning  now 
to  our  discussion  about  the  rural  com- 
mons in  which  your  municipalities  might 
be  interested,  how  far  do  you  consider 
your  members  would  be  willing  to  make 
a contribution  towards  the  maintenance 


of  those  which  their  inhabitants  use  in  a 
casual  way  at  weekends?— The  cost  can- 
not be  enormous.  If  it  is  not,  then  we 
would  be  willing. 

4072.  Mrs.  Paton:  Does  not  Birming- 
ham 'already  contribute?— 

Alldridge:  Birmingham  does  contribute 
to  quite  an  extent  to  a number  of  com- 
mons authorities  for  preservation  pur- 
poses, and  also  for  amenities,  and  so  on. 

I think  it  probably  happens  in  the  case 
of  a number  of  other  large  towns  also. 

I can  see  a certain  amount  of  diiliculty  in 
some  other  areas  though.  Prejudice  can 
step  in,  when  it  is  a question  of  payment 
being  made  to  an  outside  authority ; but 
I should  think  that  would  happen  rarely 
in  comparison  with  the  number  of 
authorities — ^particularly  the  large  urban 
areas — that  are  interested  in  the  preser- 
vation of  commons  outsiide  'their  own 
area  for  their  people. 

4073.  Professor  Stamp:  Could  you  tell 

us  a little  more  about  the  arrangements 
in  the  case  of  Birmingham?  Is  an_  appli- 
cation made  by  the  rural  authority,  or 
does  the  initiative  come  from  Birming- 
ham?  No,  usually  there  is  an  appli- 

cation from  the  other  authority, 

4074.  Is  it  an  ad  hoc  arrangement  in 

each  case? ^Yes,  nearly  always  so ; the 

application  usually  comes  from  areas  that 
are  fairly  thickly  resorted  to  by  people 
from  the  towns  during  the  weekend  ; the 
difficulty  of  keeping  the  commons  tidy 
gives  rise  to  a very  natural  desire  in  the 
larger  cities  to  assist — in  the  interests  of 
their  own  people  as  well  as  those  of  the 
rural  area. 

4075.  It  would  be  very  helpful  to  the 
Commission  to  have  details  of  those 
areas  for  which  Birmingham  makes  con- 
tributions— just  as  examples.  We  know 
the  arrangements  with  regard  to  theCIenl 
Hills,  which  we  have  seen : but  I do  not 
think  some  of  us  were  aware  ■that  other 
contributions  are  being  made.  If  you 
would  let  us  have  the  details  of  any  other 
contributions  which  are  being  made  by 
Birmingham,  it  would  be  most  helpful. 
Yes  ;*  Yarningale  Common,  Claver- 


* The  following  information  has  been  submitted  to  the  Royal  Commission: — 


Name  of  Common 
Clent  Hills,  Worcestershire 

Kinver  Edge,  Staffordshire 


Payee 

Clent  Hill  Common 
Conservators 
National  Trust 


Amount 
£45  p.u. 

£20  p.a. 
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don,  is  one  example,  where  we  make  a 
contribution. 

4076.  Are  you  putting  the  general  view 
of  the  Association  when  you  say  that 
your  members  would  not  be  averse  to 

contributions  of  that  sort? 

Dingle : Other  instances  where  contribu- 
tions are  made  have  arisen  out  of  appli- 
cations from  ramblers’  associations,  and 
so  on ; Manchester  has  had  applications 
on  similar  lines  to  contribute  to  specific 
areas  of  the  Peak  District,  and  we  have 
usually  done  so. — Aklennan  Alldridgc. 
As  an  Association  we  should  look  with 
favour  on  local  authorities  making  these 
contributions  but  I do  not  think  that  the 
Association  would,  of  necessity,  recom- 
mend it  positively  as  a definite  policy. 

4077.  Mr.v.  Paton\  Considering  that 
some  of  the  places  are  visited  by  people 
from  all  over  the  country,  would  you  re- 
gard it  as  a national  obligation  which 
should  be  a charge  on  national  funds? 
We  have  had  that  suggestion  made  to  us, 

Dingle : 1 think  it  probably 

should  ; but  national  funds  would  never 
be  made  available  in  that  way! — Mr. 
Swift:  U would  be  helpful  if  there  were 
permissive  powers  allowing  all  local 
authorities  to  make  a contribution  of  this 
sort.  Obviously  we  cannot  here  speak  for 
each  individual  local  authority  or  for  any 
decision  they  might  give  on  the  particular 
facts  of  the  case  ; but  1 think  a permissive 
power  of  that  sort  is  certainly  a thing 
that  the  A.M.C.  would  like  to  see  given. 
— Mr.  Dingle:  It  is  the  same  outlook 
which  animates  a large  number  to  be- 
come suibscriibing  members  of  the 
C-P.R.E. ; most  of  our  memberjS  ^re 
members  of  that  organisation. 

4078.  T have  seen  a list  of  applications 
made  to  certain  local  authorities  in  the 
midlands  for  an  increase  in  their  contri- 
butions because  of  the  increased  cost  of 
maintaining  a particular  common.  One 
particular  local  authority  refused  to 
make  an  increase.  Does  not  that  sort  of 
thing  make  it  rather  difficult  for  those 

who  have  to  look  after  commons? 

Mr.  Swift:  Yes. 

4079.  Professor  Stamp:  Do  you 

suggest  these  powers  should  be  permis- 
sive buX  not  compulsory? ^Yes,  be- 

cause it  would  be  rather  difficult  to  make 
them  compulsory.  One  would  have  to  go 
out  to  those  places  at  the  weekend  and 
inquire  of  all  the  people  where  they 
came  from. 


4080.  Would  this  difficulty  be  avoided 
if  the  contribution  was  made  on  a 

national  basis? Yes ; but  that  is  a 

dffierent  matter. — Mr.  Dingle:  I think 
that  if  contribution  is  to  be  com- 
pulsory it  will  have  to  come  out  of 
national  funds.  But  I think  that  if  there 
was  just  a permissive  power,  a good  deal 
of  money  would  be  forthcoming. 

4081.  Mrs.  Paton:  As  people  become 
more  aware  of  the  value  of  this  sort  of 
thing  should  they  not  become  le.ss 
reluctant  to  contribute  to  the  support  of 

the  commons? Mr.  Swift:  I would 

have  thought  that  this  use  of  commons, 
associated  as  it  is  with  week-end  motor- 
ing, is  very  much  a post-war  develop- 
ment ; it  has  developed  enormously  in 
the  last  ten  years,  in  comparison  with  the 
previous  thirty.  Probably  the  time  has 
now  come  seriously  to  consider  the  sort 
of  national  contribution  that  you  are 
now  suggesting. 

4082.  Professor  Stamp:  In  paragraph 
5 (3)  you  say  that  there  are  a consider- 
able number  of  cases  where  common 
land  is  surplus  to  requirements.  How  do 
you  here  assess  requirements  of  common 

land? 1 would  have  thought  that 

there  were  two  sorts  of  requirements — 
the  requirements  of  the  commoners  and 
those  of  the  inhabitants.  I will  quote  a 
specific  illustration,  which  I am  sure  you 
will  know,  Beverley  in  Yorkshire.  The 
total  acreage  of  the  borough  is  2,400,  and 
the  total  acreage  of  common  land  1,200. 
I would  have  thought— I do  not  pretend 
to  know  all  the  local  facts — that  some  of 
that  1,200  acres  might  be  surplus  to 
requirements  as  far  as  the  inhabitants  of 
Beverley  were  concerned,  surplus  that  is 
to  the  requirements  of  the  inhabitants 
and  of  the  people  who  have  common 
rights  in  the  land.  In  that  sort  of  dtua- 
tion,  I would  have  thought  that  some 
common  land  would  be  surplus  to 
requirements. 

4083.  The  difficulty  is  this:  let  us 

take  Beverley,  and  suppose  that  in  10, 
1 5 or  20  years’  time  it  is  specially  selected 
for  expansion  to  a town  of  100,000 
inhabitants.  If  that  happened,  then  its 
common  land  might  possibly  be  in- 
adequate. How  could  anyone  visualise 
that  situation,  with  its  change  of  circum- 
stances?  As  1 understand  it,  Beverley 

cannot  extend  because  of  the  large 
acreages  of  surrounding  common  land. 
I would  have  thought  that  with  such  an 
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abnormal  amount  of  common  land 
there  must  be  some  there  which  is  surplus 
to  requirements.  It  seems  to  be  an 
anachronism  for  half  the  total  acreage 
of  the  borough  to  be  common  land. 

4084.  Are  you  measuring  it  against 

the  population  at  the  present  day  and 
what  can  be  reasonably  predicted  for 
the  future? Yes. 

4085.  Dr.  Hoskins:  As  far  as  you 

know,  is  the  common  land  at  Beverley 
derelict? 'No. 

4086.  Do  you  simply  suggest,  then, 
that  it  might  be  surplus  to  requirements? 

^Yes,  surplus  to  the  requirements  of 

both  the  inhabitants  and  the  commoners. 
I would  have  thought  those  were  the  two 
tests.  ■ 

4087.  To  the  knowledge  of  the  Asso- 
ciation, are  there  a considerable  number 
of  cases  where  what  we  may  call  urban 
commons  are  derelict  and  ought  to  be 

rescued? Yes;  we  have  had  some 

evidence  about  that  sort  of  case,  though 
I do  not  carry  in  my  mind  the  names  of 
the  towns  where  they  were.  We  have 
certainly  received  evidence  of  cases 
where  common  land  has  grown  wild  and 
become  covered  with  bushes  and  is  quite 
unused  and  derelict. 

4088.  Is  that  true  of  the  rather  special 
case  of  the  urban  commons  of  Surrey, 

or  is  the  evidence  more  general? 1 

think  the  instances  are  not  universal,  but 
they  can  be  found  here  and  there  all 
over  the  country.  It  might  involve  only 
half  an  acre  in  some  cases,  and  perhaps 
a couple  of  hundred  acres  in  others. 
There  are  little  pockets  and  corners  of 
common  land  everywhere  which  have 
become  derelict  and  unused. 

4089.  Afr,  Floyd:  In  paragraph  10 
you  say  as  regards  common  in  the  soil, 
that  ‘ These  rights  are  quite  out  of  date, 
and  the  Association  recommends  that 
where  they  are  not  used  they  should  be 
abolished.'  Is  the  ‘common  in  the  soil’ 
referred  to  there  the  cutting  of  turf,  or 

the  winning  of  things  like  gravel? 

I think  it  refers  only  to  the  right  to  take 
soil  and  not  the  right  to  take  sandstone, 
coals  or  minerals. 

4090.  But  are  not  rights  to  take  gravel 

and  china  clay  valuable  in  many  com- 
mons?  Yes,  'but  we  have  no  evidence 

that  they  are  exercised,  at  any  rate  in 
(urban  commons— I think  probably  it 
may  be  different  in  rural  commons. 


4091.  Dr.  Hoskins:  Does  your  sug- 
gestion that  turbary  rights  are  outmoded 
and  should  be  abolished  then  refer  solely 
to  the  urban  commons?  You  are^  not 
suggesting  the  general  abolition  of  rights 
of  turbary,  in  rural  commons  as  well? 

We  have  no  evidence,  of  course, 

about  the  rural  areas.  However,  I would 
be  surprised  if  rights  O'f  turbary  were 
still  being  exercised. 

4092.  B'Ut  they  are  exercised  on  Dart- 
ra'oor  to  some  extent,  and,  for  all  1 know, 

in  other  places  as  well. ^At  Poole  we 

were  told  that  340  acres  are  subject  to 
this  right ; yet,  in  spite  of  fuel  crises,  no- 
body goes  and  cuts  the  turf. 

4093.  Professor  Stamp  : But  in  a num- 
ber of  areas  is  there  not  still  a great 
interest  in  rights  to  win  sand  and  gravel? 
^We  have  no  evidence  of  that. 

4094.  Mr.  Arnold-Baker : Do  your 

parapaphs  6 to  12  really  mean  that  you 
are  interested  in  the  open  space  possi- 
bilities of  commons  more  than  anything 
else,  and  want  to  clear  the  way  for  that 
use? ^Yes,  though  we  are  also  in- 

terested in  the  right  of  pasture. 

4095.  Do  you  think  that  the  right  of 
pasture  conflicts  with  use  as  open  space? 
Most  certainly  not. 

4096.  Is  your  interest  in  the  right  of 
pasture  consistent,  tihen,  with  yO'Ur  prime 
interest  in  the  land  as  open  space? 
— “Yes,  we  are  interested  in  preserving 
and  improving  the  pasturage  as  well.  We 
think  that  local  authorities  have  the 
resources  to  dO'  that  better,  perhaps,  than 
some  of  the  voluntary  [bodies  who  now 
exist  for  it. 

4097.  Dr.  Hoskins:  Should  all  your 

recommendations  and  siiiggestio'ns  aibout 
the  preservation  of  common  rights  also 
be  read,  then,  with  the  limitation  in  mind 
that  you  are  referring  not  to  all  com- 
mons but  only  to  urban  corn'inons? 

Alderman  Alldridge:  Yes. 

4098.  As  the  memorandum  is  worded, 
could  it  not  refer  to  all  the  commons? 

Mr.  Dingle : It  is  meant  to  refer  to 

those  to  which  the  public  have  access, 
that  is  by  and  large  the  urban  commons. 

4099.  Professor  Stamp : Coming  now  to 
paragraph  12  and  the  registration  of 
commoners,  you  say  that  they  should 
register  their  claims  with  the  local  autho- 
rity or  other  body  managing  the  common 
land.  Has  yO'Ur  Association  any  view 
which  authority  should  be  concerned? 
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M>\  Swift : There  we  are  dealing 

only  with  liie  s-tatus  quo  which  exists 
at  the  present  day.  Many  local  authorities 
are  the  registration  authority  now,  a 
timction  they  acquired  under  either  local 
Act  powers,  an  award  under  the  Inclo- 
sure Acts,  or  a scheme  under  the  Com- 
mons Acts  of  the  last  century : but  there 
are  very  many  other  bodies  such  as 
pasture-masters  and  conservators  who  are 
the  authority  responsible  for  the  com- 
mon, Many  of  our  suggestions  were 
designed  to  improve  the  status  quo  by 
making  it  compulsory  for  commoners  to 
register  their  claims  with  whatever  body 
looks  after  the  particular  common  a,t  the 
present  time,  with,  as  we  say  in  para- 
graph 15,  default  powers  to  the  local 
authority. 

4100.  Dr.  Hoskins:  Has  any  of  your 

members  had  any  experience  of  register- 
ing common  rights? .Many  of  ns, 

Camfn-idge  included,  have  this  power 
under  local  Acts.  Commoners  in  Cam- 
bridge register  with  me  every  December ; 
they  pay  4s.  par  head  of  cattle.  We  have 
no  powers'  with  regard  to  stock  marking. 

4101.  Is  not  Cambridge  a special  case, 
because  there  these  rights  have  always 

been  registered? Since  1894,  when  the 

Cambridge  University  and  Corporation 
Act  was  passed.  We  are  probably  peculiar 
in  that  all  the  inhabitants  of  the  city  of 
Cambridge  possess  rights  of  pasturage. 
Anyone  who  lives  in  Cambridge  can 
pasture  his  horse  on  one  of  our  com- 
mons if  he  registers  with  me  on  1st 
December  each  year  and  pays  me  4s. 

4102.  T understood  from  the  remarks 
made  earlier  by  Mr.  Dingle  that  else- 
where it  might  prove  extremely  difficult 
to  trace  the  commoners.  Has  any  mem- 
ber of  the  Association  been  faced  with 
that  kind  of  diflioulty,  where  starting 
from  scratch,  one  has  to  find  who  owns 

the  rights? Mr.  Dingle:  What  is 

sometimes  dillicult  is  to  force  the  lord  of 
the  manor  to  call  a meeting,  but  if  one 
can  have  a meeting  called  all  commoners 
have  tO'  attend  and  establish  or  forfeit 
their  rights : T believe  the  difficulty  can 
be  overcome  as  there  is  a legal  process  by 
which  the  lord  of  (the  manor  can  be  com- 
pelled to  call  a meeting  but  it  is  a difficult 
process  and  it  is  sometimes  shocking  to 
find  how  few  of  the  commoners  can 
really  establish  their  rights. 

4103.  Sir  George  Peplcr:  If  a man  is 
a citizen  of  Camibridge  you  say  he  has 


common  rights.  Supposing  he  pays  his 
4s.  per  head  per  year  for  a certain  time, 
and  then  fails  to  pay.  Does  he  lose  his 

rights? Mr.  Swift:  No.  He  can 

resume  them  at  any  time,  just  by  paying 
the  4s.  The  person  who  exercises  his 
rights  is  mostly  the  countryman  who  lives 
in  the  town  bu.t  likes  to  own  a horse,  or 
who  has  bought  his  daughter  a pony. 
As  far  as  cows  are  concerned,  it  is 
almost  exclusively  the  small  dairy  man, 
who  can  graze  a maximum,  under  our 
local  powers,  of  16  beasts.  They  get 
pasturage  at  4s.  per  head,  which  is  a very 
cheap  rate — not  that  we  object  to  that, 
nor  certainly  are  we  suggesting  any 
amendment  of  it, 

4104.  Professor  Stamp:  Is  Cambridge 

rather  an  unusual  case? 1 do  not 

know. 

4105.  In  the  case  of  Cambridge  the 
rights  depend  on  residence;  it  is  the 
same  on  the  Malverns.  Elsewhere  in  our 
experience  the  difficulty  is  to  find  the 
commoners  and  get  them  to  register. 
Have  any  of  your  members  had  to  face 

this  problem? In  so  far  as  they  have 

done  so,  I think  it  must  have  been  under 
local  Act  powers ; the  Act  would  prob- 
ably have  regulated  the  commons  and 
the  commoners  as  well.  In  other  cases  it 
is  likely  that  the  local  authority  is  not 
the  authority  for  regulating  the  common. 

4106.  Sir  George  Pepler : In  Cam- 
bridge, are  you  not  the  lord  of  the 

manor,  in  fact? Yes,  we  are  the  Big 

High  Panjandrum. 

4107.  Mr.  Floyd:  When  we  visited 

Malvern  we  were  told  that  every  rate- 
payer in  thirteen  parishes  had  the  right  to 
graze  stock,  which  was  perhaps  rather 
awkward.  In  Cambridge  the  position 
seems  to  be  different  as  the  local  autho- 
rity can  regulate  the  rights  and  act  as 
the  lord  of  the  manor.  Could  I put  a 
hypothetical  question?  Supposing  it 
suddenly  happened  for  some  reason  in 
just  such  a case  that  an  enormous  num- 
ber of  people  wanted  to  pasture  their 
cattle  and  horses,  how  would  you 
differentiate  between  them?  Would  there 
have  to  be  some  priority? In  prac- 

tice this  problem  has  never  arisen,  but 
I foresee  that  I might  be  in  considerable 
difficulty  if  every  citizen  of  Cambridge 
suddenly  bought  a horse  or  a cow.  I 
doubt,  though,  if  that  is  a practical 
possibility. 
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4108.  I do  not  think  it  is  very  likely 
to  happen  in  Cambridge,  but  might  it 
not  be  a practical  possibility  in  a large 
region  like  the  Malverns,  where,  if  the 
commons  were  improved,  there  might 
also  be  a question  of  deciding  who 
should  be  entitled  to  compensation  if  any 

commoners  had  to  be  bought  out? 

We  suggest  in  our  memorandum  that 
where  common  rights  are  vested  in  the 
inhabitants  of  the  town  then  compensa- 
tion is  not  appropriate — one  cannot  com- 
pensate an  entire  town.  On  the  question 
of  regulation,  however,  it  would  be  help- 
ful if  local  authorities  were  given  the 
power  to  say,  ‘ Our  pastures  are  full  of 
beef  now ; we  can  take  no  more  this 
year.*  That  would  be  the  safeguard  for 
the  particular  situation  you  described. 

4109.  Sir  Donald  Scott:  Would  the 

regulation  be  on  the  basis  of  first  come, 
first  served? It  could  be. 

4110.  Mrs.  Pawn:  Or  it  might  be  by 
a priority  claim,  in  the  sense  that  those 
who  had  used  the  common  in  the  past 

would  have  the  first  priority? Yes, 

rather  as  under  a tenants’  selection  com- 
mittee for  council  houses. 


4112.  Might  there  not  be  cases  of  that 
kind  where  compensation  would  be  due 

to  certain  commoners  in  particular? 

Mr.  Dingle:  It  would  mean  that  the 
inhabitants  were  compensating  them- 
selves, with  the  ratepayers  compensating 
the  inhabitants. — Mr.  Swift:  I think  that 
would  just  not  be  on. 

4113.  Professor  Stamp:  May  we  now 
go  on  to  the  section  headed  ‘ Ownership, 
Management  and  Acquisition  of  Com- 
mon Land’,  and  first  to  paragraph  16? 

Might  1 mention  one  point?  In  the 

last  sentence  of  that  paragraph  we  say 
that  there  are  a number  of  cases  where 
the  ownership  is  unknown  or  uncertain. 
We  have  evidence  that  is  so,  but  we  did 
not  think  it  appropriate  to  put  any 
suggestions  to  you  as  to  how  that  diffi- 
culty might  be  met : it  is,  after  all,  a 
problem  which  arises  in  the  case  of 
land  of  any  sort,  and  there  is  machinery 
in  the  Lands  Clauses  Acts — rather 
cumbersome  machinery — whereby  the 
ownership  can  be  resolved  eventually.  It 


is  quite  a serious  problem  in  the  case 
of  common  land  as  you  know. 

4114.  Another  problem  which  has 
been  put  to  us  is-,  if  a local  authority 
acquires  the  rights  of  the  lord  of  the 
manor,  does  it  take  on  the  title,  or  is 
there  some  residual  privilege  remaining 

to  some  other  person? 1 think  we 

take  on  the  title  of  lord  of  the  manor. 
They  are  auctioned  from  time  to  time. 

4115.  But  those  sales  may  be  just  of 
the  titles  and  certain  deeds.  What  is  the 
position  in  Cambridge  where  you  said  the 
city  corporation  itself  is  the  lord  of  thp 

mano-r? 1 have  not  looked  into  the 

legal  position.  I think  we  must  be  the 
lord  of  the  manor,  but  it  does  not  give 
us  any  rights  or  duties. 

4116.  Is  there  a similar  problem  with 

Birmingham? Alderman  Alhlridgc : 

No,  I cannot  help  you  there,  1 am  afraid. 
—Mr.  Dingle:  Manchester  had  a 

problem  at  Thirlmere.  When  we  bought 
it  the  chairman  of  the  Waterworks  Com- 
mittee was  elected  lord  of  the  manor — I 
think  this  was  in  about  1870.  When  he 
was  not  re-elected  chairman  of  the  Com- 
mittee, however,  he  refuvsed  to  re.sign 
from  the  office  of  lord  of  the  manor. 
The  office  was  left  and  died  with  him. 
It  has  never  been  revived.  I think  it 
ceases  when  the  local  authority  buys  the 
common  land. 

4117.  Mrs.  Pawn:  As  regards  para- 
graph 19  (2),  has  a local  authority  the 
power  to  contribute  grants  for  the 
upkeep  of  commons  not  within  its  own 

area? Mr.  Swift:  No;  that  power 

applies  to  commons  within  the 
authorities’  areas.  I do  not  know  of  any 
general  power  to  subscribe  to  the  costs 
of  another  local  authority  or  body 
operating  outside — even  recent  legisla- 
tion has  not  given  that,  1 imagine  those 
authorities  who  do  so  now  have  powers 
under  their  local  Acts,  or  have  obtained 
the  consent'  of  the  Minister  of  Housing. 

4118.  Mr.  Arnold-Bakcr:  Can  they 

not  do  so  under  the  Physical  Training 
and  Recreation  Act,  1937?-' — Mr. 
Dingle:  I think  the  first  answer  i.s  that 
those  authorities  which  are  not  subject 
to  district  audit  do  not  require  specific 
powers ; all  the  large  towns  arc  not 
subject  to  district  audit. — Mr.  Swift:  I 
think  you  are  right  in  quoting  that  Act. 
Speaking  from  memory,  I believe  it  docs 
give  some  powers — however,  I am  not 
sure  about  that  off-hand. 


4111.  Mr.  Arnold-Baker:  There  are 
some  exitremely  small  boroughs.  Do  any 
of  those  contain  large  commons?  I was 
thinking,  for  instance,  of  Montgomery. 

^We  have  mentioned  Beverley.  That 

is  fairly  small. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  ASSOCIATION  OF  MUNICIPAL  CORPORATIONS 


905 


4119.  Sir  George  Pepler:  Paragraph 
23  includes  the  words  ‘ subject  to  the 
consent  oC  the  Minister  of  Housing  and 
Local  Government  Is  that  because  he 
is  the  Minister  responsible  for  planning 

the  use  of  land? Yes,  for  planning 

and  open  spaces  generally. 

4120.  Professor  Stamp:  Several  wit- 
nesses have  recommended  that  the 
Minister  of  Agriculture,  Fisheries  and 
Food  should  remain  the  responsible 
.Minister.  Has  your  Association  a definite 
view  about  Ministerial  responsibility? 

Alderman  Alldridge:  No,  1 do  not 

think  so.  The  Minister  of  Housing  and 
L.ocal  Government  is  our  Minister,  and 
that  is  why  he  is  referred  to  in  our 
evidence  ; 'but  I do  not  think,  we  have 
any  dt^nke  view. 

4121.  In  your  recommendations  later  in 
paragraph  30,  though,  you  come  down 
definitely  on  the  side  of  the  Mini.ster  of 

Housing  and  Local  Government. Mr. 

Dingle:  With  urban  commons  the  func- 
tion of  the  Minister  of  Agriculture  has 
ceased : the  prime  use  now  is  more  the 
acces.s  of  the  public,  and  from  that  point 
of  view  the  Minister  of  Housing  and 
Local  Government  would  probably  be 
the  most  appropriate  Minister,  but  we 
have  no  strong  views  about  that. 

4122.  Although,  as  you  say,  in  your 

areas  the  Minister  of  Housing  and  Local 
Government  is  more  directly  concerned, 
you  will  appreciate  that  in  the  rural  areas 
it  may  be  a different  matter. Alder- 

man Alldridge:  We  should  hold  no 
strong  feeling  about  responsibility  for 
rural  commons. 

4123.  Would  Manchester  not  mind 
having  to  deal  with  one  Minister  for  its 
commons  in  one  area  and  another 

Minister  for  those  elsewhere? -Mr. 

Dingle:  No,  I do  not  think  so.  The 
functions  Involved  are  different.  I would 
recognise  that  if  a common  is  at  all  pro- 
ductive agriculturally  the  appropriate 
Minister  would  be  the  Minister  of  Agri- 
culture; but  if  agricultural  use  had 
ceased— as  it  has  in  nearly  all  urban 
commons— then  it  would  probably  be 
more  appropriate  for  the  common  to  be 
the  concern  of  the  Minister  of  Housing 
and  Local  Government. 

4124.  Sir  George  Pepler:  What  about 
a common  like  the  Town  Moor  at  New- 
castle, which  is  used  for  recreation  and 
also  to  quite  an  extent  for  pasturage? 
^That  case  illustrates  why  we  say  we 


have  no  strong  views : either  Minister 
should  be  quite  competent  to  do  the  job 
reasonably. 

4125.  Professor  Stamp:  Why  do  you 

say  ‘should  be’? ^We  have  to  take 

the  good  with  the  bad. 

4126.  Mr.  Floyd:  You,  Mr.  Dingle, 

represent  both  the  urban  commons  in 
Manchester  and  also  the  rural  commons 
of  the  Thirlmere  area.  Do  you  think 
there  is  any  great  practical  difficulty  in 
jhaving  two  Miinisters  concerned  with 
commons?  It  does  not  seem  very  tidy  at 
first  sight,  but  on  the  whole,  would  you 
prefer  two  Ministers  to  be  concerned — 
one  for  Manchester  and  one  for  Thirl- 
mere?  ^It  would  not  really  make  any 

difference.  On  the  whole,  I would  rather 
deal  with  two,  because  over  urban  com- 
mons there  is  the  public’s  right  of  access. 
That  links  up  however  with  the  question 
of  acceSvS  to  the  mountains  and  all  the 
other  aspects  of  public  access  and  _ the 
provision  of  open  spaces — the  functions 
of  the  Minister  of  Housing_  and  Local 
Government  under  the  National  Parks 
and  Access  to  the  Countryside  .Act,  in 
fact. 

4127.  Professor  Stamp:  Has  your 

A.ssociation,  in  that  regard,  thought  of 
classifying  commons  into  different  cate- 
gories?  Mr.  Swift:  We  have  not 

given  it  any  close  thought  because,  as  I 
said  earlier,  we  have  no  evidence  about 
rural  commons  at  all,  and  we  are  really 
rather  ignorant  about  them.  We  would 
not  presume  to  legislate  for  them ; but 
it  might  be  necessary  to  distinguish  urban 
from  rural  commons,  if  general  legisla- 
tion would  not  be  appropriate  for  both. 

<1128.  You  say  ‘urban  commons’. 
That  phrase  can  be  interpreted  in  two 
ways.  Can  it  not  mean  either  those  which 
lie  within  boroughs  or  urban  _ districts, 
but  which  may  be  rural  in  their  use,  or 
those  which  are  primarily  for  the  use  of 
the  townspeople? Yes. 

4129.  In  which  sense  do  you  use  the 

words? In  the  sense  of  commons 

within  the  boundaries  of  a non-county 
borough  or  a county  borough. 

4130.  But  might  that  not  include  a 

large  area  which  was  primarily  agricul- 
tural or  rural  in  its  use? Mr.  Dingle: 

I think  one  ought  to  try  to  draw  a line 
of  demarcaition  between  those  which 
have  an  agricultural  purpose  and  those 
which  have  not. 
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4131.  That  would  be  a classification  on 

a use  basis.  Have  you  any  comments,  on 
the  Metropolitan  Commons  Acts  and 
their  influence? Mr.  Swift:  Our  atti- 

tude to  those  was  that  they  constituted 
another  special  problem.  They  are  dif- 
ferent from  urban  and  rural  commons: 
I do  not  know  very  much  about  that 
branch  of  the  law  of  commons,  but  I 
think  the  Metropolitan  Commons  have 
been  regulated  by  fairly  recent  Acts  of 
Parliament,  and  one  cannot  visualise  any 
substantial  change  being  made  in  their 
present  use.  All  the  legislative  methods 
we  have  referred  to  have  little  or  no 
application  to  Metropolitan  commons. 
I would  have  thought  they  were  a special 
problem. 

4132.  I was  looking  at  it  from  a rather 
different  angle  ; would  your  Association 
wish  any  provision  of  the  Metropolitan 
Commons  Acts  to  be  extended  to  the 

county  boroughs  and  elsewhere? 1 

think  we  would  ask  for  that  in  so  far 
as  they  did  not  conflict  with  the  safe- 
guards we  have  provided  for  in  our 
memorandum,  and  I would  have  thought 
there  was  no  reason  why  other  authori- 
ties should  not  be  given  similar  powers. 
— Mr.  Dingle:  It  seems  to  work  satis- 
factorily in  the  Metropolitan  Area.  The 
only  difficulty  of  which  we  have  ever 
heard,  I think,  is  in  using  part  of  the 
common  land  for  road  wid^ing. — Mr. 
Swift:  III  fact  games  are  played  on 
Metropolitan  commons,  and  I believe 
pavilions  and,  in  some  cases,  car  park.s 
are  provided. 

4133.  Mrs.  Paton : What  kind  of  safe- 
guards are  intended  in  iparagraph  24? 

1 think  all  we  had  in  mind  there  was 

the  ordinary  statutory  safeguard,  which 
I think  most  legislation  provides  for,  in 
the  case  of  public  utility  undertakings, 
electricity  boards,  and  statutory  under- 
takings of  ail  sorts. 

4134.  Profe.ssor  Stamp:  We  have  had 
a great  deal  of  conflicting  evidence  on 
the  question  of  safeguards  generally. 
Some  witnesses  have  expressed  the  view 
that  local  authorities,  because  of  the  way 
in  which  their  personnel  may  change, 
are  not  able  to  provide  adequate  safe- 
guards ; secondly,  that  the  safeguards 
under  the  existing  planning  legislation 
are  not  as  strong  as  they  should  be.  Our 
witnesses  in  such  cases  have  urged  the 
continuance  of  the  present  position, 
whereby  it  is  extremely  difficult  to 
change  the  use  of  commons.  What  does 


the  Association  say  about  that? ^We 

have  expressed  ourselves  fairly  strongly 
throughout  the  memorandum  on  that, 
and  I do  not  think  we  can  subscribe  to 
that  .point  of  view  at  all.  We  think  that 
the  time  is  overdue  when  commons 
legislation  should  be  modernised,  and 
brought  up  to  date  to  deal  with  the 
present  situation  and  needs. 

4135.  Is  the  modernisation  which  you 
have  in  mind  directed  primarily  towards 
making  it  simpler  to  secure  a change  of 

use  in  commons? iWe  have  dealt 

with  that  earlier.  Wc  say  that  their  prime 
use  is  for  air  and  exercise.  The  exercise 
of  common  rights  has  now  become  a 
secondary  use — il  am  talking  about  urban 
commons,  only — because  they  arc  not 
exercised  nearly  so  much  now  as  they 
were  once,  and  all  our  recommendation, s 
have  been  designed  to  recognise  that 
evolutionary  change. 

4136.  Some  of  our  witnesse.s  have 
argued  that  the  local  aulhorily  may 
decide  at  any  time  that  certain  common 
land  is  surplus  to  requirements,  and  that 
will  then  be  a sufficient  reason  for  trans- 
ferring it  to  some  other  use.  'I'hose  wit- 
nesses very  much  fear  any  change  in 

legislation. J appreciate  that  view, 

and  we  do  say  that  we  recognise  it  is 
a controversial  suggestion,  but  present 
legislation  does  provide  for  .a  change  of 
use  of  commons — the  Housing  Act,  1936, 
the  Now  Towns  Act,  1946,  and  so  on 
subject  to  safeguards.  Wc  believe  that 
those  safeguard.s  arc  too  stringent,  and 
that  the  powers  in  those  Acts  are  just 
never  operated — in  short  that  the  legisla- 
tion is  practically  useless.  Insofar  as  we 
think  that,  occasionally,  common  land 
might  be  put  to  some  other  use,  wc 
would  like  to  replace  the  cxi.sting  safe- 
guards with  what  we  think  arc  adequate 
ones  of  an  alternative  sort.  Wc  deal  with 
■those  safeguards  in  paragra]i.li  29,  where 
we  say  that  a change  of  use  of  land  no 
less  advantageous  is  provided  in 
exchange ; that  is  in  the  present  legi.sla- 
tion — ‘ or  the  Minister  is  satisfied  that 
the  common  land  in  question  is  surplus 
to  requirements ; or  the  Minister  is  satis- 
fied that  it  is  more  in  the  interests  of 
the  inhabitants  of  the  area  that  the  land 
.should  be  used  for  the  now  purpose  . . 

4137.  Mrs.  Paton:  Can  all  local  autho- 
rities be  trusted? There  is  always  the 

Minister  uip  above  to  refuse  them. — Mr. 
Dingle : 1 would  have  said  that  most  of 
them  are  short  of  open  space. 
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4138.  l>r.  Hoskins:  The  Associalion 
recommends,  in  the  middle  of  paragraph 
25  (f),  that  powei-  should  be  given  to 
‘ permit  local  authorities  to  construct 
open-air  or  covered-in  .swimming  baths 
on  the  commons.’  Whilst  Birmingham, 
Manchester  and  Cambridge  may  well  be 
very  enlightened  authorities,  who  would 
liesitate  lo  encroach  on  their  open  spaces, 
except  under  great  pressure,  might  not 
that  be  a rather  dangerous  power  lo  give 

to  all  local  aulhorities? -Mr.  Swift: 

Many  local  authorilies  already  have  that 
power  under  local  AcLs,  which  .Parlia- 
ment has  passed  during  Ihe  Iasi  70  or 
80  years.  Those  powers  arc,  in  Fact, 
vested  in  a very  large  number  of  the 
larger  local  authorities. 

4139.  But  have  lliey  ever  been  used, 
because  of  the  expense  and  cumbrous- 

ness  of  the  procedure? 1 think  they 

have  been  used.  For  instance,  at  Coven- 
try. they  have  those  powers  under  local 
Act.s,  and  exorcise  them. 

4140.  Then  what  arc  you  asking  for  in 
paragraph  25  (fl— just  that  the  powers 

should  be  extended? Yes,  generally, 

lo  all  local  authorities. 

4141.  Do  you  not  .foresee  possible 
dangers  to  the  public  from  the  less  en- 
lightened local  authorities  who,  taking 
perhaps,  a very  short-tenm  view,  might 
cover  a .small  common  with  permanent 

buildings? Aldfmm  Alldridge : 

There  has  been  no  evidence  of  that  with 
authorities  who  have  these  powers  under 
local  Acts  and  all  wo  want  to  do  is  sub- 
stitute general  legislation  for  the  cum- 
brous method,  of  having  to  obtain  local 
powers. 

4142-  Mr.  Arnold-liaker : Do  not  the 
inhabitants  get  the  local  authority  they 

deserve? Mr.  Swift’.  Yes,  and  we 

always  get  the  Government  we  deserve, 
too. 

4143,  Mr.  Floyd:  I do  not  want  you 
to  feel  that  my  remarks  are  in  any  way 
derogatory  to  local  authorities,  who 
represent  the  ratepayers  of  today.  Here, 
howeivcr,  wc  are  dealing  with  the  last 
residue  of  uncommitted  land,  in  the  corny 
try,  at  a time  when  the  whole  world  is 
changing  rapidly.  T suiggest  it  is  with  our 
minds  on  the  future  that  we  should  con- 
sider whether  or  not  to  alter  the  laws 
which  have  been  in  existence  for  hun- 
drois  oif  years.  When  one  thinks  of  the 
distant  future,  is  it  not  reasonable  to 


have  some  iinisgivings  about  making  the 
acquisition  of  common  land  for  other 
purposes  easier?  It  is  not  a question 
whether  local  authorities  do  not  know 
now  whether  or  not  they  ought  to  have 
a swimming  bath  or  a car  park,  but  what 
in  the  long  run  is  the  best  use  of  a very 
small  area  of  uncommitted  land,  taking 
the  country  as  a whole.  I do  not  suggest 
that  local  authorities  are  not  to  be 
trusted  to  know  what  people  want  at 

this  moment. iMight  I just  put  the 

point  that  we  have  said  that  air  and 
exercise  is  a most  important  use  of  com- 
mon land,  and  I think  that  all  the  powers 
set  out  in  paragraph  25  (f),  power  to 
erect  pavilions,  changing  rooms  and  pub- 
lic conveniences,  and  so  on,  are  designed 
to  enhance  the  public’s  right  lo  air  and 
exercise  on  commons. 

4144.  Dr.  Hoskins:  But  substituting 
organised  recreation  for  unorganised 

pursuits? ^The  tendency  is  for  recrea- 

lion  to  be  organised  these  days. 

4145.  The  sub-paragraph  does  en- 
visage, quite  rightly,  the  extension  of 
facilities  for  exercise  and  recreation,  but 
are  they  not  all  of  a certain  kind,  which 
do  not  meet  with  everybody’s  approval? 

Mr.  Dingle : There  are  urban 

commons  where  football  is  played  every 
weekend,  where  the  boys  can  only  put 
their  overcoats  down  on  the  ground. 
The  suggestion  here  is  that  they  should 
have  a small  pavilion. — Mr.  Swift:  It  is 
not  usual  for  people  to  picnic  on  an 
urban  common : they  drive  out  and 
picnic  on  a rural  one,  instead.  The  only 
other  form  of  air  and  exercise  is  just 
to  walk  about,  which  I agree  quite  a lot 
of  people  do,  but  the  main  form  of  air 
and  exercise  i,s  playing  unorganised 
games  of  one  sort  or  another. 

4146.  Sir  George  Pepler:  Is  Parker’s 
Piece  a common?  I do  not  know  of  any 
land  which  is  more  used  for  recreation. 

It  is  not  a common,  oddly  enough, 

It  is  an  open  space.  We  have  football 
pitches  on  other  commons,  and  pasturage 
goes  on  just  the  same ; there  is  no 
conflict. 

4147.  Professor  Stamp:  .1  think, 

perhaps,  some  of  my  colleagues  have  the 
fear  that  you  imply  converting  a 
common  into  a park. Yes,  I appre- 

ciate that.  We  do  sincerely  believe 
though  that  all  this,  if  it  is  done  properly, 
can  'be  done  without  infringing^  the 
commonens'  rights.  The  land  will  still  be 
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common  land,  and  not  just  an  open 
space.  In  Cambridge,  we  have  succeeded 
in  that.  And,  as  we  say,  the  necessary 
powers  are  possessed  by  a lot  of  local 
authorities  already,  under  local  Acts. — 
Mr.  Dingle-.  I think  we  all  agree  with 
that  point  of  view,  really.  It  is  a matter 
of  proportion.  I do  not  think  we  would 
want  any  local  authority  to  exercise  their 
power  on  a small  common.  If  it  Is  a 
very  large  and  extensive  common,  it  is 
a question  of  degree  as  to  whether  it 
would  be  right.  Also  if  there  is  appre- 
hension about  it,  there  is  a precedent  in 
the  Acts  relating  to  parks.  The  amount 
used  for  specific  purposes  cannot  exceed 
a certain  fraction  of  the  park,'  and  I 
would  not  mind  accepting  some  limita- 
tion of  that  kind,  if  there  were  real 
apprehension.  But  the  whole  aim  of  the 
powers  is  to  enable  the  public  to  enjoy 
their  right  of  access  and  not  to  detract 
from  it. 

4148.  To  show  you  the  difficulties  let 
me  quote  a case  of  a Metropolitan 
common  where  there  are  certain  areas 
laid  out  for  games,  but  where  an  ancient 
right  of  pasturage  still  exists.  The  cattle 
prefer  the  cricket  and  football  pitches 
with  their  nice,  sweet  grass.  Inevitably 
they  foul  the  ground,  and  there  is  a 
long-standing  controversy  between  the 
commoners  and  those  who  like  organised 
games.  Amongst  those  in  charge  of  the 
organised  games  there  is  a strong  feeling 
that  cattle  should  be  eliminated.  What 

can  be  done  in  a case  like  that? Mr. 

Swift : I have  played  cricket  on  a village 
green  and  fielded  in  the  long  field 
amon^  the  cows.  We  hope  that  local 
authorities  behave  with  good  sense  in 
their  actions  ; as  long  as  common  rights 
are  actively  exercised,  they  obviously 
ought  not  to  lay  the  land  out  in  the  form 
of  cricket  and  football  pitches. — Mr. 
Dingle ; Perhaps  we  are  back  to  the  line 
•of  demarcation  between  those  commons 
which  have  a significant  agricultural  pur- 
pose, and  those  which  have  not, 

4149.  In  paragraph  27  you  talk  again 
of  common  land  being  ‘ surplus  to 

requirements’. Mr.  Swift:  T would 

just  like  to  emphasise  there  that  existing 
legislation  is  ju.st  not  utilised.  The  restric- 
tive procedure  of  providing  an  exactly 
.similar  acreage  of  other  land  elsewhere 
can  be  operated  occasionally,  but  it  really 
begs  the  question;  If  an  exactly  similar 
amount  of  land  were  available  elsewhere, 
the  local  authority  would  not  want  to 


use  common  land.  'I’lic  proof  of  (he  pud- 
ding is  in  the  eating : I hope  the  Ministry 
of  Housing  will  be  able  to  tel!  you  to 
what  extent  the  powers  in  the  Hou.sing 
Act  and  New  Towns  Act  have  been 
exercised.  I .should  be  very  doubtful  if 
they  have  been  exercised  to  any  appreci- 
able extent.  They  are  quite  dead,  to  all 
inlent.s  and  purposes. 

4150.  Mr.  Arnold-lkikir:  Is  paragraph 

31  once  again  restricted  to  urban  com- 
mons?  Alderman  AUdridge:  Yes. 

indeed. 

4151.  Sir  Ch'orge  Pepler:  Actually,  do 
you  wish  to  abolish  only  llie  right  of 

turbary? -Mr.  Swift:  We  recommeiul 

lhal  other  types  of  common  rights  should 
be  extinguished  also,  where  they  are  not 
exercised  for  ten  years.  --M/'.  Dingle: 
Yes,  we  say  that  rights  of  turbary  ami 
piscary  should  be  abolished  if  they  have 
not  been  used,  and  that  rights  of  com- 
mon in  the  soil  .should  be  {iboHshed 
outright. 

<^{52.  Professor  Stamp:  And  would 

you  reexjimmend  the  extinction  of  the 
rights  of  the  lord  of  the  manor?-— '—Mr. 
Swift:  I certainly  had  only  visualised 
that  his  rights  would  be  extinguished 
where  the  local  authority  had  purchased 
the  land  from  him  and  become  the  free- 
holders. 

4153.  Mr.  Arnold-Baker : But  take  the 
case  of  a common — not,  I think, 
altogether  imusual-'-in  which  Ihc  lord 
and  commoners  have  rights  and.  in  addi- 
tion, the  local  inhabilant.s  enjoy  a custo- 
mary or  a S'tatutcwy  right  of  recreation, 
a right  to  indulge  in  lawful  sports  and 
pastimes  and  so  forth  on  the  land.  Your 
initeresl  is  primarily  in  the  recreational 
rights  of  the  inhabltanl.s.  What  then 
should  be  done  about  the  lord  of  the 
manor?  He  may  want  to  dig  out  clay 
from  underneath  the  soil,  or  shoot  over 

it. It  is  dilTicult  for  a local  authority 

to  have  any  extensive  powers,  where  they 
are  not  the  freeholders.  They  surely  have 
very  little  status  in  a coni'inan  of  that 
sort. 

4154.  Professor  Stamp:  I’aragraph  23 

suggests  that  ‘county  boroughs  and  non- 
county boroughs  should  he  empowered  to 
acquire  or  take  leases  of  common  land 
. . .’.  Do  you  visualise  the  majority  of 
your  members  acquiring  the  rights  of  the 
lord  of  the  manor? Only  in  appro- 

priate oases,  Again,  there  are  all  sorts  of 
compulsory  powers.  Wc  do  not  visualise 
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that  every  urban  authority  would  auto- 
matically clap  a Compulsory  Purchase 
Order  on  every  piece  of  common  in  their 
area  ; they  would  do  so  only  in  appro- 
priate cases,  and  with  the  Minister’s 
consent.  Until  they  have  done  that,  the 
local  authority  has  little  or  no  status 
where  a common  is  concerned. 

4155.  But  as  Mr.  Arnold-Baker  has 
pointed  out,  wherever  there  is  an  indi- 
vidual lord  of  the  manor,  has  he  not 
certain  rights  which  may  conflict  with 

your  aims the  right  of  shooting  over  the 

ground  and,  of  course,  mineral  righls? 

Yes,  but  we  do  not  visualise  that  we 

would  have  very  much  status  where  we 
were  not  the  freeholders.  What  wc 
suggest  in  jiaragraph  31  is  dependent  on 
our  being  the  freeholders.  We  just,  should 
not  ‘ breeze  ’ in  and  extinguish  the 
common  rights  in  a common  in  which 
we  had  no  interest. 

4156.  Do  you  not  really  imply  that 
your  members  would  have  acquired  the 
freehold  from  the  lord  of  the  manor? 
Yes.  This  is  only  meant  as  appen- 
dant to  the  power  of  compulsory  pur- 
chase. An  authority  might  have  bought 
a common,  but  had  not  extinguished  the 
common  rights  at  the  time,  because  they 
were  being  actively  exercised;  but  if,  at 
some  later  stage,  the  common  rights 
either  ceased  or  practically  ceased  to  be 
exercised,  Iheii  there  might  be  good 
grounds  for  extinguLshing  them,  and  we 
wanted  la  provide  a simpler  way  of 
doing  that  than  exists  at  the  present  time. 

•11. S7.  in  connection  willt  paragraphs 
23  and  31,  have  the  meml>ers  of  your 
Association  any  wide  experience  of  the 
cost  of  the  purchase  of  the  various 

rights? We  have  not  collected  any 

evidence  on  that,  but  1 can  quote  the 
eSvSe  of  Coventry.  'Phey  acquired  their 
commons  by  a local  Act  in  1927,  and 
had  to  pay  various  annuities  as  the  price 
of  extinguishing  the  surviving  common 
rights.  They  paid  the  'Prustecs  of  the 
Freemen  and  widows  of  Freemen  under 
the  Coventry  Inclosurc  Award  of  1860  a 
perpetual  yearly  sum  of  £50,  and  to  the 
Trustees  of  the  Freemen  under  the 
Coventry  Inclosure  Award  of  1875  a 
perpetual  yearly  sum  of  £50.  We  think 
that  payment  of  compensation  in  this 
way  is  only  appropriate  where  there  are 
Freemen  oi*  individuals  in  whom  the 
common  rights  are  vested.  Where  the 
right-holders  are  the  inhabitants  generally 


ot  a local  authority,  it  is  not  appropriate. 
But  there  are  many  cases  where  the  body 
of  commoners  is  quite  large  in  number. 
District  Valuers  have  some  experience  of 
valuing  common  rights.  If  a man  can 
pasture  16  cows  on  a common,  it  is 
possible  to  value  that  in  terms  of  pounds, 
shillings  and  pence,  and  the  local  autho- 
rity ought  to  pay  him  compensation 
accordingly.  But  again  we  are  thinking 
only  of  cases  where  the  local  authority 
owns  the  land,  and  the  lord  of  the 
manor  has  received  his  compensation. 

4158.  Mr.  Fhyil:  Have  you  had 
experience  of  acquiring,  from  the  lord  of 
the  manor,  the  right  to  hold  a fair  on 
a common?  [ believe  one  of  his  per- 
quisite.s  was  often  the  annual  rent  for 
holding  a fair.  Also  liavc  those  manorial 
rights  ever  conflioled  with  your  ipowers 

to  regulate  fairs? We  have  no 

evidence  on  the  subject. 

4159.  Professor  Stamp:  But  does  not 
Cambridge  derive  revenue  from  the  fair 

at  Midsummer  Common? We  have 

had  our  fair  there  for  centuries,  as  you 
know.  Generally  speaking  we  charge  so 
much  per  foot  of  frontage,  for  each 
stall  or  stand,  in  so  far  as  they  are  selling 
linoleum  or  china,  or  anything  like  that ; 
as  for  the  merry-go-rounds,  swings  and 
roundabouts,  we  let  the  rights  annually 
to  the  same  man,  at  £8  per  day  per 
acre,  and  he  .squeezes  his  equipment  into 
as  small  an  area  as  he  can  manage. 
When  wc  have  'Bertram  Mills,  and 
circu.ses  like  that,  we  charge  the  same 
price,  £8  per  day  per  acre. 

4100.  Mrs.  Piiloii:  In  paragraph  32 
you  suggest  that  the  local  authority’s 
resolution  should  be  advertised  in  the 
local  press,  and  that  interested  persons 
should  have  a certain  time  in  which  to 
object.  What  period  of  time  do  you 

suggest  should  be  allowed? This  sort 

of  procedure  followed  for  a number 
of  other  local  authority  purposes.  [ 
would  have  thought  it  should  be  about 
21  days  or  something  of  that  order. 
When  we  make  yellow  band  streets,  and 
streets  for  car  parks,  and  so  on,  21  days 
for  objections  is  a standard  period,  but 
we  do  not  stand  on  any  particular  length 
of  time. — Mr.  Dingle:  It  might  be  28 
days. 

4161,  Sir  George  Pepler:  Is  there  to 
be  no  requirement  to  serve  notice,  but 
merely  an  advertisement  in  the  local 
press? Mr.  Swift:  There  would  be 
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difficulty  with  notices,  in  many  cases,  in 
finding  out  who  were  the  commoners. 
— Mr.  Dingle-,  If  the  commoners  had 
been  registered,  I would  agree  that  we 
ought  to  serve  notices. 

4162.  Professor  Stamp:  Have  you  any 
experience  of  acquiring  commons  of 
which  the  lord  of  the  manor  is  not 

known? No,  I cannot  call  any  to 

mind  about  which  our  members  have 
told  us.  One  would  have  to  follow  the 
procedure  laid  down  in  the  Lands 
Clauses  Acts,  pay  the  money  into  court, 
and  advertise.  It  is  a frightful  para- 
phernalia, which  ought  to  have  been 
modernised  a long  -time  ago. 

4163.  Mr.  Arnold-Bakcr:  Have  you 
any  experience  of  acquiring  land  which 
is  a common,  though  apparently  with  no 
manor  and  no  lord,  and  where,  in 
practice,  the  land  is  possibly  vested  in 

the  commoners  collectively? Yes.  At 

Buxton,  for  example,  the  land  is  vested 
in  some  of  the  commoners.  If  they  can 
be  identified  there  is  no  problem. 

4164.  But  does  not  difficulty  arise  when 
you  -are  not  quite  sure  that  they  are  all 

known  ? What  happens  there? 1 know 

of  some  cases  where  the  right-holders 
could  not  be  found.  One  has  to  pay  the 
money  into  court,  under  the  Lands 
Clauses  Acts.  There  is  no  difficulty  ex- 
cept if  the  owners  turn  up  to  claim  ; 
then  it  costs  a lot  to  get  the  money  out, 
and  we  have  to  pay  the  costs.  We  hope 
the  money  will  stay  in  court. — Mr. 


Swift : We  should  very  much  like  to  see 
that  part  of  the  law  modernisetl  but  it 
applies  to  all  sorts  of  land,  not  merely 
common  land. 

4165.  Sir  George  Peplcr:  What  hap- 
pens to  the  money,  if  there  never  is  a 

claimaint  for  it? Mr.  Dingle:  The 

Crown  keeps  it.  There  i.s  a clause,  .though, 
being  -put  -into  all  'the  local  Ads  these 
days  whereby  the  local  authority  which 
pays  the  money  in  can  get  it  back  at  the 
end  of  15  years  it  it  has  not  been 
claimed ; thereafter  the  loctil  authority 
remains  liable  -to  meet  the  daimimt  if  he 
ever  turns  up. 

4166.  Professor  Stomp:  There  is  one 

final  general  matter  of  interest  which  you 
have  not,  I ihink,  specilicaHy  kniched  on. 
That  is  the  co,st  of  upkeep  of  commons 
in  urban  areas.  Nalurally,  on  commons 
which  are  grazed,  the  rough  herbage  is 
kept  down  by  the  grazing  animals,  but 
we  are  often  told  that  when  -there  is  no 
grazing  the  cost  of  upkeep  is  very  con- 
siderable. Is  that  your  experience? 

Yes.  One  of  the  point.s  we  make  is  that 
as  a rule  the  authority  responsible  for 
the  common,  if  it  is  not  the  local 
authority,  has  no  source  of  income,  ex- 
cept oar  parks,  and  we  suggest,  therefore, 
that  the  local  authority  might  be  the  most 
appropriate  body  to  find  the  necessary 
money. 

Professor  Stamp : We  do  sincerely 
thank  you,  gentlemen,  for  your  patience 
with  us  t-his  morning,  and  for  the  help 
you  have  given  us. 


(The  witnesses  withdrew.) 
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Memorandum  of  Evidence  submitted  by  the  Urban  District 
Councils  Association 

Introductory 

1.  The  Association  repre,sents  the  Urban  District  Councils  of  England  and 
Wales ; Ihere  are  W Urban  District  Councils,  all  oif  whom,  except  one.  are 
members  of  the  Association,  in  addition,  ten  former  Urban  District  Councils  which 
are  now  Non-County  Boroughs  are  members  of  the  Association  and  to  it  are 
affiliated  some  thirty  Provincial  Associations  of  (mainly  but  not  exclusively)  Urban 
District  Oouncils.  The  business  of  the  Association  is  carried  .on  by  an  elected 
Executive  Council  of  thirty-seven  members. 

Terms  of  Reference 

2.  The  Executive  Gounoil  have  considered  the  Terms  of  Reference  of  the  Royal 
Commission  as  follow.s:  — 

‘ To  recommend  what  changes,  if  any,  are  desirable  in  the  law  relating  to 
common  land  in  order  to  promote  the  benefit  of  those  holding  manorial  and 
co.mmon  rights,  the  enjoyment  of  the  public,  or,  where  at  present  little  or 
no  use  is  made  of  such  land,  its  use  for  some  other  desirable  purpose.’ 
and  the  comments  and  information  received  (in  response  to  an  invitation)  from 
members  of  the  Association.  The  Executive  Council  desire  to  submit  the  following 
views. 

General  views  and  approach 

3.  (ft)  In  relation  (o  comimons  for  the  public  good  (including  commoners’  grazing 
rights  in  that  term)  it  is  considered  that  the  general  approach  should  be  that  the 
present  position  should  be  preserved  but  that  should  not  be  rigid.  It  should  be 
possible  to  modify  the  position  in  proper  cases. 

(h)  In  urban  areas  the  needs  and  requirements  of  the  public  are  of  the  greatest 
importance,  therefore,  the  position  under  Section  193  of  the  Law  of  Property  Act, 
1923  about  rights  of  access  for  air  and  exercise  should  be  maintained. 

(c)  Commons  are  part  of  the  quota  of  open  space  in  Development  Plans  and 
should  be  preserved  as  such.  Other  areas  are  scheduled  for  development  with  the 
continued  availability  of  such  open  space  in  mind.  Therefore,  any  proposed  building 
(30112)  -^2 
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development  which  would  result  in  a common  ceasing  to  be  open  apace  or  any 
utilisation  for  allotment  purposes,  forestry  or  cultivation,  which  would  stop,  curtail 
or  hamper  existing  rights  of  access  and  passage  enjoyed  by  the  general  public, 
should  normally  be  rejected  so  far  as  concerns  commons  in  urban  dtstncts. 
Shortage  of  building  land,  even  extreme  shortage,  should  not  in  towns  be  a valid 
ground  for  encroaching  on  a common.  Where  there  is  a proposal  for  building 
development,  allotments,  forestry  or  cultivation  any  local  authority  or  twenty 
commoners  or  twenty  local  government  electors  should  have  a right  to  demand 
a public  local  inquiry.  The  same  bodies  should  also  have  the  right  to  requisition 
a public  local  inquiry  to  investigate  any  prima  facie  existing  imprO’per  use  of 
common  land.  Where  allotments  are  permitted,  no  allotment  huts  or  other  buildings 
should  be  permitted  without  planning  approval  both  as  to  siting  and  appearance 
and  such  buildings  as  are  permitted  should  not  be  owned  by  individual  allotment 
holders. 

New  or  widened  highways  in  relation  to  Commons 

4 (a)  In  relation  to  widening  of  existing  roads  across  or  bordering  commons, 
the  normal  requirement  that  there  should  be  substituted  land  for  any  land  taken 
into  the  highway  in  some  oases  creates  an  almost  impossible  situation.  In  this 
limited  class  of  case  and  after  a public  local  inquiry,  the  Association  consider  it 
should  be  possible  to  take  common  land  under  a simpler  procedure  than  at  present. 

(b)  The  acquisition  o^f  common  land  for  road  widening  (purposes  is  a lengthy 
process  and  the  question  of  compensatory  land  raises  further  com,pUcaticms  at  the 
end  of  that  process.  Normally,  local  authorities  may  not  acquire  land  in  advance 
of  requirements.  Where  land  is  going  to  be  or  may  be  required  as  compensatory 
land  to  be  added  to  a common  and  it  can  be  acquired  by  agreement,  it  appears 
to  the  Association  that  the  rule  against  acquisition  in  advance  of  requirements 
should  not  operate  land  that  there  is  good  reason  why  such  an  acquisition  of  land 
is  not  merely  reasonable  but  desirable. 

(c)  New  roads  across  commons  in  urban  areas  should  only  be  possible  where 
proved  necessary  and  where  there  is  no  practicable  .alternative  route  -which  can 
be  made  available. 

Change  in  ownership  of  common 

5,  On  any  proposed  change  in  the  ownership  of  the  freehold  of  a common 
(otherwise  than  by  a devolution)  the  county  borough  or  county  district  council 
in  whose  area  the  common  is  situated  should  have  a pre-emptive  right  (but  not 
be  under  obligation)  to  purchase  the  common.  If  a county  district  council  decide 
not  to  exercise  their  pre-emptive  right,  the  same  right  should  pass  to  the  county 
council.  Where  a common  runs  astride  the  boundary  between  two  local  authorities, 
the  authorities  should  be  able  to  purchase  their  respective  portions.  If  one  wi.shes 
to  purchase  and  the  other  does  not,  the  first  authority  should  be  able  to  step  into 
the  shoes  of  the  second  authority  and  buy  the  whole  common. 

Register  of  Commons 

6,  A constantly  recurring  diiBculty  in  dealing  with  commons  is  that  of  ascer- 
taining who  the  commoners  are  and  what  their  rights  are.  It  is  suggested  that  for 
all  commons  there  should  be  a registration  of  commoners’  rights  and  of  commoners 
by  description.  The  register  should  also  contain  an  adequate  plan  of  the  common. 
The  responsibility  for  preparing  the  register  should  be  placed  on  the  county  borough 
or  county  district  council  with  provision  for  adequate  publicity  and  settlement  of 
disputes  about  rights  and  who  are  the  commoners.  In  an  administrative  county  a 
duplicate  of  the  local  register  should  be  transmitted  to  the  county  council.  Any 
subsequent  alterations  should  be  entered  on  the  register. 

Surface  Mineral  Working 

7,  In  relation  to  a common,  whether  or  not  the  subject  of  a scheme  approved 
by  the  Minister  of  Agriculture,  Fisheries  and  Food,  mineral  working  can  take  place 
if  an  authorisation  can  be  secured  under  the  Mines  (Working  Facilities  and  Support) 
Act,  1923,  by  application  to  the  High  Court  under  the  Act,  The  prospective  mineral 
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worker  need  not  be  the  owner  of  the  land.  In  effect,  a common  can  be  completely 
spoiled  for  many  years.  Eventual  reinstatement  of  the  surface  is  no  satisfaction. 
The  Association  suggest  that  in  urban  areas,  the  Mines  (Working  Facilities  and 
Support)  Act,  1923,  should  not  apply  to  commons. 

Commons  which  have  been  neglected,  though  still  needed  by  the  public 

8.  Some  common  land,  through  natural  growth  of  trees  and  undergrowth  over  a 
period  of  years  becomes  so  changed  in  character  that  the  public  are  gradually 
deprived  of  the  normal  enjoyment  thereof.  Where  there  are  grazing  rights  it  is  usually 
the  ciLSe  that  ditches  for  natural  drainage  become  trodden  down  and  low  lying  areas 
become  swampy  and  impassable  to  the  public.  Where  cottages  abut  on  a common, 
it  is  not  unusual  to  find  the  cottagers  encroaching  on  the  common  for  poultry 
keeping  etc.  These  situations  arise  where  the  Lord  of  the  Manor  is  not  prepared 
to  incur  any  expense  in  regulating  the  use  of  the  common.  If  the  Lord  of  the 
Manor  will  not  act  there  appears  to  be  no  available  means  open  to  the  local 
authority  as  the  representative  of  the  public  to  take  any  action.  The  Association 
feel  that  where  in  these  kinds  of  circumstances,  a common  is  deteriorating  through 
lack  of  proper  management  and  control,  the  local  authority  should  be  able  to  lay 
a complaint  before  a tribunal,  e.g.  the  County  Court,  which  should  have  power  to 
direct  what  measures  should  be  taken  (with  non-compliance  involving  penalties)  or 
alternatively  authorise  the  purchase  of  the  common  by  the  complainant  authority. 

Commons  partly  owned  or  controlled  by  a local  authority  and  partly  by  a private 
person  where  the  privately  owned  part  is  mis-used 

9.  Cases  of  the  kind  described  in  the  above  heading  where  mis-use  of  the  privately 
owned  part  of  a common,  e.g.  car  parking,  sales  booths  and  amusements  prevent  or 
spoil  the  proper  use  or  enjoyment  by  the  public  of  the  publicly  owned  or  controlled 
part.  Compulsory  purchase  powers  are  available  but  confirmation  of  a compulsory 
purchase  order  is  difficult  to  secure.  The  Association  express  the  view  that  where 
such  a situation  is  demonstrated  to  exist  there  should  be  a bias  or  presumption  in 
favour  of  the  local  authority’s  application  for  confirmation  of  the  compulsory 
purchase  order. 

Commons  which  have  become  derelict,  arc  not  used  and  not  needed 

10.  Whilst  in  the  more  thickly  populated  areas  commons  should  remain  available 
for  public  access,  there  are  cases  where  commons  exist  in  less  thickly  populated 
areas  which  have  become  derelict  and  serve  no  useful  purpose  to  the  inhabitants  of 
the  area  or  other  inhabitants  from  elsewhere.  The  land  has  become  so  much  waste 
land  which  could  be  put  to  better  use.  The  Association  suggest  that  after  a properly 
publicised  local  inquiry  and  ascertainment  of  facts,  the  Minister  of  Agriculture, 
Fisheries  and  Food  should  have  power  to  authorise  the  local  authority  to  acquire 
the  land  compulsorily  without  any  compensatory  land  being  required.  The  subse- 
quent use  of  the  land  (but  excluding  the  possibility  of  building  development)  would 
be  the  responsibility  of  the  local  authority. 


Examination  of  Witnesses. 

Mr.  a.  S.  Mays,  O.B.E.,  Councillor  H.  Waterhouse,  J.P.,  Mr.  R.  Howard 
Moore,  Mr.  H.  R.  H.  Smith,  M.B.E.,  and  Mr.  H.  S.  Haslam  on  behalf  of  the 
Urban  District  Councils  Association. 

Called  and  Examined. 


4167.  Professor  Stamp:  First,  gentle- 
men, we  should  like  to  thank  you  for 
your  memorandum,  and  also  for  sparing 
the  time  to  come  before  us  this  afternoon 
to  answer  questions,  and  to  elaborate  it. 
First,  is  there  any  general  statement 

which  you  would  like  to  make? Mr. 

Mays : I think  our  memorandum  covers 
’(30112) 


all  the  points  we  wish  to  make.  Yo-u  have 
probably  been  able  to  deduce — ^we  hope 
it  was  sufficiently  plain — that  its 

general  tenor  is  the  desire  to  retain  and 
maintain  the  commons  for  the  greatest 
public  good,  consistent  with  the  open  air 
needs  of  the  public  and  the  continuing 
use  of  the  land,  but  there  are  various 
A3 
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Other  aspects  of  public  use  which  we 
shall  mention  later. 

4168.  Would  you  tell  the  Commission 
a little  more  about  the  Urban  District 
Councils  Association;  we  have  noticed 
that  every  Urban  District  is  a member, 

except  one? There  is  a dissident,  but 

it  does  not  disturb  our  own  stability. — 
Mr.  Moore : In  any  case,  they  have  no 
commons  in  their  district. 

4169.  May  we  take  it  then  that  you 

represent  all  urban  districts,  and  all  com- 
mons in  urban  districts?  We  would  like 
to  know  how  interested  in  this  problem 
your  memibers  are.  For  example,  have 
you  circularised  them  with  a question- 
naire, or  anything  like  that? Mr. 

Mays:  Yes.  All  the  members,  through 
our  Secretary,  were  given  an  opportunity 
to  send  in  any  suggestions,  or  make  any 
observations  they  wished  to,  dealing  with 
the  subject.  It  is  in  some  measure  upop 
those  answers  that  our  memorandum  is 
based,  supplemented,  if  I may  say  so,  by 
the  general  knowledge  of  the  Executive 
Council  of  the  Association. 

4170.  What  proportion  of  your  mem- 
bers-hip,  roughly,  has  an  interest  in 

commons? Mr.  Hcislain'.  I am  afraid 

I cannot  tell  you  how  many  have  com- 
mons in  their  districts.  I can  only  say  that 
we  received  communications  from  about 
15  to  20  members,  who  were  sullidently 
interested  to  raise  particular  points. 

4171.  Professor  Alim  Roberts:  By  and 
large,  you  have  extended  your  boundaries, 
through  force  of  circumstances,  within 
the  last  few  years.  Has  that  actual  or  pro- 
jected extension  brought  commons  more 
to  the  fore  with  you,  than  would  have 

been  the  case  50  years  ago? Mr. 

Mays:  My  personal  view  is  that  such 
extensions  as  there  have  been  over  the 
years  have  not  greatly  increased  our  pro- 
portion of  the  total  acreage  of  commons. 
Many  of  the  urban  districts,  in  years 
gone  by,  were  more  rural  in  character 
than  they  are  now,  and  contained  quite 
a quantity  of  common  land.  That  would 
apply  in  broad  measure,  perhaps,  to  the 
Metropolitan  Area,  and  to  a number  of 
Metropolitan  commons. 

4172.  Has  the  enlargement  of  your 
functions,  under  statute,  also  had  the 
same  tendency  to  emphasise  the  greater 
importance  of  commons  and  their  use 
than  would  have  been  the  case  50  years 

ago? My  own  view  is  that  it  certainly 

has  had  that  tendency,  particularly,  per- 
haps, where  highways  are  concerned. 


Also,  town  and  country  planning  as  such, 
and  particularly  the  move  to  establish 
Green  Belt  areas,  have  emphasised  the 
potentialities  of  commons.— Mr.  Smith: 
As  also,  of  course,  has  the  fact  that 
around  London  they  are  visited  very 
much  more,  nowadays,  than  they  used  to 
be. 

4173.  Professor  Stamp:  'I'herc  i.s  a 
general  point  about  which  I would  like 
to  ibe  clear.  Does  your  meimorandiim  re- 
strict itself  to  common, s within  urban 
districts,  or  do  some  of  your  points  relate 
to  commons  in  the  country  as  a whole? 

Mr.  Hiislam:  Wc  are  really  talking 

about  commons  within  our  own  districts, 
because  that  is  the  only  territory  wc  are 
in  a position  to  talk  about. 

4174.  You  will  appreciate  that  of  vsoine 

two  million  acres  of  comnions,  tlic  larger 
proportion  is,  in  fact,  in  purely  rural 
districts. What  wc  say  about  com- 

mons in  urban  district.s  will  be  equally 
applicable  to  similar  common.s  in 
boroughs  and  places  like  that,  but  our 
memorandum  is  directed  to  the  commons 
which  are  in  urban  districts. 

4175.  Sir  George  Pcpler:  Hut,  take 
for  example  the  Lakes  Urban  District 
Council.  Is  that  urban  in  character? — - 
No.  There  arc  quite  a number  of  urban 
districts  which  have  very  extensive  terri- 
tories, and  arc  rather  like  some  of  the 
rural  districts.  Nevertheless  the  generality 
of  our  membervS  are  the  towns. 

4176.  Profe.s'sor  Stamp:  In  paragraph 
3 {a)  you  say  ‘In  relation  to  commons 
for  the  public  good  (including  com- 
moners’ grazing  rights  in  that  term)  . . . ’ 
Are  not  commoners  often  a small  group 
of  private  individuals?  Why  do  you  put 
them  with  the  public? Mr.  Mays’. 
They  may  not  always  be  small  in  number. 
Perhaps,  in  relation  to  urban  districts, 
the  position  is  not  usuallj'  so  acute  as  it 
would  be  in  the  rural  di.stricls.  There  may 
be  a small  common,  and  many  of  the 
holdings  abutting  on  it  may  Iiave  rights ; 
or  within  a particular  parish  many  may 
have  grazing  or  some  other  rights;  that 
even  applies,  in  one  instance,  within  llic 
Metropolitan  Area.  There  is  a common 
which  you  may  know,  Monken,  Hadley, 
the  rules  of  which  are  old-c.stablished, 
under  an  Act  of  George  III.  Many  people 
around  that  area  have  what  are  known 
a.s  rights  of  sitint.  I should  think  that 
most  householders  in  the  parish  have 
such  a right  on  that  particular  common. 
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4177.  Panigriiph  3 («),  says  that  the 
‘ general  approach  should  be  that  the 
present  position  should  be  preserved  but 
that  should  not  be  rigid.’  Does  that  mean, 
therefore,  that  in  all  possible  ca.ses  you 
consider  both  the  public  good  and  the 

commoners’  rights? Yes,  so  far  as 

they  can  be  combined,  without  one 
greatly  diminishing  the  other. 

4178.  Have  your  members  any  experi- 
ence of  a conllict  between  the  two,  the 
public,  or  the  townsman,  who  wants  to 
U.SO  the  common  air  for  exercise,  and  the 
commoner  who  has  rights  of  grazing,  and 
wants  the  improvement  of  .the  common 
for  grazing,  and  its  restriction  to  that 

use? Not  in  my  own  experience,  at 

any  rate  on  the  commons  in  my  imrae- 
diale  locality.  There  might  theoretically 
be  some  conflict  between  visitors  who 
come  from  some  distance  away,  and 
Ithose  who  exercise  grazing  rights  on 
them.--Mr.  Smith'.  1 do  not  think  that 
there  is  any  conflict  between  those  who 
have  grazing  rights  and  the  u.sc  of  com- 
mons by  the  public.  1 have  three 
commons  in  iny  district,  one  of  which 
you  probably  all  know,  Rtmnymede.  That, 

1 think,  i,s  commonable  land.  Grazing  can 
take  place  at  a given  time  of  the  year, 
after  Lammas  Day,  but  the  public  do  not 
come  there  then  in  such  numbers  as  they 
do  at  other  times : otherwise,  my  answer 
might  have  been  dilforent. 

4179.  Is  it  Lammas  land? Yes. 

4180.  Are  there  both  ordinary  oora- 
iTtons,  and  l.ammas  lands  with  a re- 
stricted iieriod  of  grazing  .in  your  area? 

On  our  other  commons—-!  do  not 

know  whether  they  should  be  termed 
commons-  -there  is  grazing,  1 think,  at  all 
time.s  of  the  year.  Of  the  three  commons, 
Englefielcl  Green,  Thorpe  Green  and 
Ruiinymcde,  only  Runnyinede  has  a 
definite  restricted  period  of  grazing. 

4181.  Wc  have  had  evidence  that  much 
of  the  land  in  the  parish  of  Eton  is  sub- 
ject to  Lammas  rights,  which  are  still 
exercised,  T believe  that  there  they  are 
exercisable  only  between  the  hours  of 
9 a.m.  and  1 p.m.  between  1st  August 

and  3 1st  October  each  year. ^Thc  dates 

laid  down  in  the  Egham  Enclosure 
Award  for  grazing  on  Runnymede  are 
Lammas  Day  (12th  August)  t-o  13th 
November  following  yearly  for  horses 
and  CO'WS,  and  14th  November  to  2nd 
February  following  for  shec-p. 
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4182.  Do  you  then,  as  a rule,  find  no 
conflict  between  the  public’s  right  of 
access  and  the  commoners’  right  of 

grazing? Mr.  Mays'.  Such  conflict  is 

not  widespread,  but  I think  Mr.  Moore 
can  give  you  an  instance  of  what  is 
happening  on  the  Moor  at  Baildon,  in 
that  respect. — Mr.  Moore:  Baildon,  of 
course,  is  just  outside  the  wool  manufac- 
turing area.  A great  deal  of  wool  js 
grown  in  that  particular  district  and 
sheep  graze  on  Baildon  Moor.  During 
the  last  six  or  seven  years  model  aero- 
planes, some  of  which  are  O’perated  by 
all  manner  of  remote  controls,  have  been 
flown  over  the  Moor,  and  there  has  been 
trouble  between  the  farmers,  or  wool 
growers  as'  we  should  call  them,  and  the 
model  aeroplane  flyers.  Indeed,  a good 
deal  of  damage  has  been  done. 

4183.  Are  the  sheep  worried  by  this 

new  type  of  ‘dog  in  the  air’? They 

fall  down  and  injure  the  sheep,  and,  of 
course,  there  is  much  ill-ifeolln'g.  I have 
known  Baildon  Moor  for  over  36  years, 
and  until  this  happened  there  was  no 
trouble  at  all  between  the  people  who 
came  out  of  the  towns  to  use  the  Moor 
and  the  sheep  farmers. 

4184.  Sir  George  Pephr:  Was  there 

no  worrying  by  dogs? ^There  is  very 

little  sheep  worrying  by  dogs.  I think 
the  trouble  is  on  the  other  side — the 
sheep  escape  from  the  Moor  into  private 
gardens  and  do  damage. 

4185.  Dr.  Ho.’tkins:  And  no  worrying 

by  motor  cycle  scrambles? 1 do  not 

think  so. 

4186.  Have  you  not  met  that  particu- 
lar trouble? ^No. 

4187.  Prnfes.mr  Stcunp:  Is  this  Moor, 

which  wc  have  just  been  discussing,  with- 
in an  urban  district? ^It  is  wholly 

within  the  Baildon  urban  district  and, 
incidentally,  the  manorial  rights  belong 
to  the  adjacent  city  of  Bradford.  It 
acquired  them  many  years  ago  for  a 
particular  reason.— Councillor  Water- 

house:  We  have  a rather  serious  prob- 
lem with  respect  to  an  extensive  area  of 
comiiTion  land  in  North  Wales,  which  is 
on  the  borders  of  the  Holywell  urban 
district,  and  is  an  amenity  for  the  people 
of  the  urban  district  which  they  _enjoy. 
This  common  land  has  been  subject  to 
considerable  development  during  the  past 
years.  When  T was  a boy,  it  was  com- 
mon land  in  the  true  sense  of  the  term, 
but,  insidiously,  plots  have  been  sold  to 
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people  who  wanted  to  build  their  own 
bouses,  and  a golf  course  was  laid  out. 
During  the  war  the  War  Agricultural 
Executive  Committee  fenced  off  a con- 
siderable number  of  acres  and  cultivated 
the  land  ; it  is  still  fenced  and  under  cul- 
tivation, and  has  not  yet  been  restored 
to  the  commoners.  Quite  recently,  the 
adjoining  Rural  District  Council  built  on 
the  common  some  24  houses  to  meet  the 
general  need,  and  now  the  County 
Council  itself  has  in  mind  the  construc- 
tion of  a main  trunk  road  across  the 
commion,  which,  in  my  opinion,  would 
be  very  detrimental  as  far  as  the  com- 
mon itself  is  concerned.  This  is  common 
land  which  has  been  used  for  all  sorts 
of  purposes,  and  if  things  continue  as 
they  are  today  I can  visualise,  in  some 
30  or  40  years’  time,  that  there  will  be 
no  common  at  all.* 

4188.  Mrs.  Paton : Has  the  erection  of 
any  of  those  buildings  on  the  common 
been  challenged  at  any  time  by  anybody? 

would  not  like  to  say  that  there 

has  been  any  serious  challenge.  The 
trouble  is  that  very  often  the  commoners 
are  more  or  less  indifferent  to  what  is 
taking  .place,  and  say  and  do  nothing.  I 
am  given  to  understand  it  is  a very 
expensive  proposition  to  oppose  this  sort 
of  thing.  The  difficulty  is  to  get  someone 
to  lay  information  and  foot  the  bill. 

4189.  Professor  Stamp:  Where  is  this? 

In  Flintshire : Penyball  Common 

and  Halkyn  Mountain. 

4190.  Sir  George  Pepler:  Under  what 
powers  did  the  Rural  District  Council 

build  houses  on  the  common? That 

I could  not  tell  you,  but  the  houses  are 
there  and  have  been  built  within  the  last 
two  or  three  years. 

4191.  Sir  Donald  Scott:  Was  any  alter- 
native land  given  to  the  common  to 
replace  that  which  had  been  built  over? 
Certainly  not. 

4192.  Professor  Stamp:  In  paragraph 
3 C^)  cvf  youi"  memorandum,  you  say  that 
‘ the  position  about  . . . rights  of  access 
. . . should  be  maintained.’  Do  you 
simply  mean  that  the  rights  are  satis- 
factory, and  you  want  them  maintained? 
Mr.  Smith : Yes,  though  I would 

* A letter  from  the  Holywell  Rural  District 
Council  in  reply  to  this  statement  is  repro- 
duced at  Appendix  I on  page  927.  A copy  of  a 
statement  issued  to  the  press  by  Councillor 
Waterhouse  is  reproduced  at  Appendix  II  on 
page  928. 


like  to  clarify  the  statement  a little. 
Going  back  to  the  common  I mentioned 
previously,  Runnymede,  you  are  aware, 
of  course,  that  the  National  Trust  own 
most  of  it  though  not  all.  1 have  taken 
up  with  them  the  public’s  rights  under 
Section  193,  and  received  this  reply: 
‘On  behalf  of  the  National  Trust,  I 
obtained  the  opinion  of  Counsel  as  {o  the 
rights  of  the  public  to  access  to 
Runnymede,  and  he  advised  that  the 
rights  granted  to  the  public  by  Section 
193  of  the  Law  of  Property  Act,  1925, 
cannot  exceed,  in  point  of  time,  the  right 
of  common  exercisable  over  the  land; 
that  is  to  say,  from  Lammas  Day  to  the 
2nd  February,  this  being  the  period  pro- 
vided for  by  the  Inclosure  Award  of  1817 
for  the  stocking  of  the  land  for  grazing.’ 
There  is  an  opinion  that  the  provision  of 
an  Inclosure  Award  affects  the  operation 
of  Section  193  of  the  Law  of  Property 
Act,  1925.  Counsel  advised  me  exactly 
to  the  contrary.  I think  the  question 
needs  looking  into. 

4193.  Mr.  Anwld-Baker:  Does  that 
ruling  mean  that  the  public  would  only 
be  allowed  on  the  land  at  the  lime  when 

they  least  wanted  to  be  there? ^They 

could  be  there  only  from  Lammas  Day, 
in  August,  to  the  2nd  February  according 
to  the  opinion  given  to  the  National 
Trust. 

4194.  Professor  Stamp:  In  paragraph 
3 (c)  you  say : ‘ Commons  are  part  of 
the  quota  of  open  space  in  development 
plans  and  should  be  preserved  as  .such. 
Other  areas  are  scheduled  for  develop- 
ment with  the  continued  availability  of 
such  open  space  in  mind.’  Is  the  implica- 
tion of  that  that  commons  should  be 
regarded  as  being  on  the  same  footing 
as  other  open  spaces,  which  arc  shown  in 

development  plans? Mr.  Mays:  Even 

more  so  than  other  open  spaces,  if  one 
may  put  it  in  that  way.  The  commons 
exist  as  such  now,  and  are  taken  into 
account  in  the  open  space  clement  in 
development  plans.  Consequently,  the 
part  which  they  form  of  the  total  area 
of  open  space  required  for  a particular 
plan  must  be  maintained,  especially 
when,  as  we  indicate  here,  development 
elsewhere  in  the  district  has  been 
scheduled  on  the  assumption  that  there 
will,  presumably,  always  be  that  area  of 
open  space  after  other  developments 
have  taken  place.  There  should  be  no 
subsequent  diminution  of  the  original 
area  of  open  space  after  that  other 
development. 
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4195.  In  development  plans,  are  not 
open  spaces  shown,  but  without,  as  a 
rule,  any  distinction  between  those  that 
are  commons,  and  those  that  are  not? 

■ Yes.  County  planning  authorities 

are  loth  to  distinguish  between  them.  We 
are  trying  to  get  them  to  do  so,  but  they 
will  not. 

4196.  Why  are  you  trying  to  get  them 

to  do  so? 'Mainly  for  record  pur- 

poses, especially  where  stretches  of 
common  land  are  mixed  up  with  con- 
siderable areas  of  Green  Belt  land.  It  is 
known  locally  which  is  which,  but  for 
map  (purposes,  the  County  Council  are 
not  disposed  to  distinguish  them.  It  may 
be  some  ministerial  edict,  but  I do  not 
know. 

4197.  Sir  George  Pepler:  In  the  over- 

all calculations,  then,  is  common  land 
counted  as  open  space? ^Yes. 

4198.  Professor  Stamp:  Some  of  the 
evidence  we  have  had  has  stressed  the 
importance  of  maintaining  the  continu^ 
existence  of  common  land  as  such  in 
urban  areas.  If  I may  put  it  this  way,  it 
is  sacrosanct  in  a way  that  other  land  is 
not,  and  some  of  our  witnesses  are  very 
anxious  to  retain  the  distinction.  Would 
your  Association  agree  with  that  view? 

1 think,  generally,  we  should,  subject 

to  on©  or  two  points  which  we  have  put 
in  the  memorandum. 

4199.  To  put  it  very  crudely,  the  argu- 
ment is  that  as  not  all  local  authorities 
may  be  trusted  not  to  build  on  their 
open  space,  it  should  continue  to  be  very 
much  more  difficult  for  them  to  build 
on  open  space  which  is  akso  common. 

Yes,  much  (more  difficult. — Mr. 

Smith : Especially  as  the  Minister  may 
not  maintain  the  Green  Belt. 

4200.  Mrs.  Paton : Do  you  want  that 

position  to  be  maintained? Mr. 

Mays:  Yes,  that  in  general  common 
land,  should  remain  common  land. 

4201.  Professor  Stamp:  Do  you  mean 
as  distinct  from  other  open  land  zoned 

on  a plan? Mr.  Moore:  Yes.  Not  all 

common  lands  are  owned  by  the 
authorities  of  the  district  in  which  they 
are  situated.  In  my  own  case,  Baildon 
Common  is  owned  by  the  Bradford  Cor- 
poration and,  without  being  uncharitable, 
my  own  authority  has  to  watch  the 
Bradford  Corporation,  and  has  had  to 
do  so  for  55  years.  Bradford  brought  a 
Bill  before  Parliament  in  an  endeavour 
to  build  'Upon  some  of  the  common  land, 


and  wanted  to  add  to  the  Moor  some  of 
the  inferior  land  at  the  back  in  sub- 
stitution. Happily,  their  Bill  was  not 
passed. 

4202.  You  feel  that  you  have  a 
‘ wicked  ’ lord  of  the  manor  in  other 

words? 1 would  not  call  them 

wicked,  but  I would  not  call  them 
innocent. 

4203.  Mr.  Arnold-Baker:  Would  you 
prefer  not  to  have  to  rely  purely  on 
planning  powers  in  order  to  keep  the 

commons  as  they  are? Mr.  Mays: 

Yes.  Those  powers,  as  we  all  know,  are 
subject  to  review  and  that  can  mean  a 
number  of  things. 

4204.  Dr.  Hoskins:  In  the  middle  of 
paragraph  3 (c)  you  say : ‘ Shortage  of 
building  land,  even  extreme  shortage, 
should  not  in  towns  be  a valid  ground 
for  encroaching  on  a cpmmon  ’.  That  is 
the  general  view  of  your  Association, 
but  are  there  no  special  cases  where  one 
of  your  members  might  seriously  wish  to 

use  common  land  for  building? Mr. 

Haslam : If  there  are,  they  certainly 
have  not  told  us.  They  have  had  the 
opportunity  of  doing  so. 

4205.  Professor  Stamp:  We  have  had 

soime  evidence  of  that  sort  direct. 

From  one  urban  district  that  wants  to 
do  something  with  a common?  But  that 
is  certainly  not  within  the  purview  of 
this  sentence,  because  there  cannot  be 
any  shortage  of  building  land  in  the 
particular  urban  district  that  I am  talking 
about. 

4206.  I think  my  colleagues  may  have 
in  mind  one  particular  town  or  district 
which  the  council  believes  has-  much  too 
much  common  land  and,  at  the  same 
time,  too  limited  an  area  for  actual  urban 
expansion.  Have  you  no  cases  of  that 

sort? ^Nobody  has  written  to  us  on 

those  lines. — Mr.  Moore : That  is,  surely, 
a selfish  view  to  take.  Some  of  us  feel 
that  common  land  in  an  urban  district 
is  not  solely  for  the  use  of  the  inhabitants 
of  the  district,  but  for  the  use  of  people 
also  who  come  from  10,  20  or  30  miles 
away.  They  are  as  much  entitled  to  use 
the  commons  as  the  people  who  live  in 
the  urban  district. 

4207.  Dr.  Hoskins:  Whatever  pressure 
there  might  be  for  housing  land,  you,  as 
an  Association,  do  not  feel  inclined  to 

give  way? Professor  Stamp:  I think 

that  is  a very  inrportant  question. — Mr. 
Mays:  No — certainly  not  in  the  absence 
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of  a very  rigid  and  strict  enquiry,  I 
know  the  public  weal  should,  in  the 
ultimate,  prevail,  but  it  should  only  do  so 
after  very  strict  investigation  and 
enquiry. 

4208.  Sir  George  Pepler : In  paragraph 
3,  why  do  you  specify  20  commoners? 
- — Mr.  Haslam:  That  was  a figure 
which  seemed  to  represent  a reasonable 
body  of  opinion,  larger  than  what  one 
might  call  a splinter  faction,  and  yet 
not  so  large  that  there  would  be  diffi- 
culty in  getting  that  number  of  people 
together.  It  was  regarded  as  a reasonably 
happy  mean. 

4209.  I notice  that  at  the  end  you  say : 
‘no  allotment  huts  or  other  buildings 
should  be  permitted  without  planning 
approval  both  as  to  siting  and  appear- 
ance and  such  buildings  as  are  permitted 
should  not  be  owned  by  individual  allot- 
ment holders.'  Would  the  council  pro- 
vide them  at  a rent,  and  have  them  nicely 

arranged? ^Yes,  either  the  council  or 

somebody  else,  who  had  control  over 
the  land:  then  at  least  there  would  be 
the  essential  element  of  common  owner- 
ship of  all  the  huts  which  were  put  up. 

4210.  Is  that  to  ensure  a better  appear- 
ance?  Yes. — Mr.  Moore:  It  is  the 

practice  today ; some  local  authorities 
and  allotment  associations  arrange  to 
have  a battery  of  huts,  as  it  were,  all  in 
one  area,  instead  of  the  usual  worn-out 
structures,  which,  once  put  up  are  never 
repaired. 

4211.  Professor  Stamp:  Are  not  many 
of  the  huts  already  subject  to  planning 
control,  though  that  frequently  may  not 

be  exercised? Mr.  Haslam:  We 

believe  that  the  best  standard  of  control 
is  maintained  through  single  ownership, 
as  apposed  to  a number  of  individual 
ownerships,  with  everything  being  left  to 
the  fancy  of  the  individual  owner  how  he 
looks  or  does  not  look  after  his  hut. 

4212.  I am  not  quite  sure  whether 
paragraph  4,  which  is  relative  to  high- 
ways, is  not  something  of  a red  herring. 
Mr.  Mays:  Ours  or  whose? 

4213.  Probably  for  all  of  us  concerned, 
In  paragraph  4 you  say : ‘ In  relation  to 
widening  of  existing  roads  across  ^ or 
bordering  commons,  the  normal  require- 
ment that  there  should  be  substituted 
land  for  any  land  taken  into  the  highway 
in  some  cases  creates  an  almost  impos- 
sible situation.’  I understand  that,  in 
fact  a good  many  certificates  to  take 


common  land  for  road  widening  have 
been  granted  by  the  Ministry  of  Agricul- 
ture under  the  power  given  in  paragraph 
11  of  the  First  Schedule  to  the  Acquisi- 
tion of  Land  (Authorisation  Procedure) 
Act,  1946,  to  the  Ministry  of  Transport, 
as  a highway  authority,  and  although 
only  six  similar  applications  have  been 
received  from  local  authorities,  all  of 
them  have  been  granted.  In  those  cases 
no  exchange  land  has  been  required. 

Were  you  aware  of  that  provision? 

Yes,  if  you  mean  the  Minister’s  power  to 
give  a certifioate,  so  that  land  need  not 
be  provided  in  substitution. 

4214.  Actually,  the  difficulty  which 
you  refer  to,  has  not  in  practice  been 

acute. ^Except  that  we  are  advised  by 

two  of  our  members  that  they  have  had 
great  difficulty  in  getting  a certilicate, 
and  that  it  is  a long,  tedious  and  cum- 
bersome process.  They  assure  us  that 
they  had  considerable  difficulty,  even 
though  they  got  the  certificate  in  the  end. 
The  following  sentence  in  piiragraph  4 
(fl)  goes  on  -to  say  that  there  ought  to 
be  some  simpler  procedure  than  the 
present  one. 

4215.  Still  it  seems  that  under  this  pro- 

vision of  the  Acquisition  of  Land 
(Authorisation  Procedure)  Act  the  diffi- 
culty which  you  mention  has,  in  fact, 
been  met. It  can  be  overcome,  yes, 

4216.  Are  you  protesting  then  about 

the  difficulty  of  the  process'? ^Yes. 

Where  there  is  a lively  responsible  body 
of  conservators  separate  from  the  local 
authority  looking  after  a conumon,  who 
are  satisfied  to  allow  some  land  to  be 
taken  into  the  highway,  1 do  not  think 
the  Ministry  of  Agriculture  and  Fisheries 
need  be  particularly  difficult  or  stringent 
about  it. 

4217.  Mr.  Floyd:  Paragraph  4 (c)  says; 
‘New  roads  across  commons  in  unban 
areas  should  only  be  possible  where 
proved  necessary  and  where  there  is  no 
practicable  alternative  route  which  can 
be  made  available’.  Have  you  known 
any  cases  where  a new  road  has  been 
taken  across  a common,  and  therefore 
the  question  of  severance  has  arisen?  A 
piece  of  common  that  is  cut  off  may  no 
longer  be  large  enough  to  graze,  or 
fencing  may  be  necessary  along  the  neiw 
road.  In  the  latter  ca.se  who  has  paid  for 

the  fencing? iT  know  of  a case  which 

has  existed  for  the  past  20  years,  and  is 
still  before  the  Ministry  of  Housing  and 
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Ix)cal  Government  on  a development 
plan.  A road  projected  by  the  county 
council  and  supported  continuously  by 
the  Ministry  of  Transport  would,  dn  fact, 
divide  a green,  which  may  not  technically 
be  a common  but  is  just  the  same  as 
one,  and  links  up  with  an  adijoining  com- 
mon. The  difference  is  ithat  it  is 
separately  owned  by  a local  authority. 
The  road  would  divide  that  area  into 
two,  and  has  been  the  subject  of  a good 
deal  of  opposition.  That  is  the  type  of 
case  which  we  have  in  mind  ; we  put  in 
the  requirement  that  there  should  be  no 
practicable  alternative  route,  because  we 
do  not  want  a Government  Department 
over-riding  other  departmental  and  local 
considerations,  and  deciding  that  a road 
must  take  a particular  route  over  a 
common  simply  because  they  say  it  is 
the  best  one.  That  sort  of  thing,  I feel, 
must  continue  to  be  on  the  increase  as 
road  development  progresses  up  and 
down  the  country.  That  development, 
even  though  it  may  be  necessary  for 
highway  purposes,  should  not  continually 
be  biting  into  commons  while  there  may 
be  other  land  available,  though  perhaps  a 
little  more  costly. 

4218.  Professor  Stamp:  Do  you  take 
that  view  because  of  the  importance  you 
attach  to  the  use  of  commons  for  air  and 

exercise? Yes,  their  use  for  air  and 

exercise ; and,  of  course,  the  danger,  by 
reason  of  traffic  in  this  modern  age, 
which  follows  when  roads  run  across 
commons. 

4219.  Mr.  Floyd:  When  a road  has 
to  be  made  like  that  does  the  highway  or 

the  local  authority  do  the  fencing? 

I do  not  personally  know  of  an  instance 
where  either  has  done  so. — Councillor 
Waterhouse:  I mentioned  earlier  that 
the  Flintshire  County  Council  has  a 
scheme.  There  is  an  existing  district  road 
— a third-class  road — running  across  a 
common.  The  Council  have  in  mind  con- 
verting that  road  into  a main  road,  as  a 
bynpass  for  the  more  industrial  areas.  If 
that  scheme  were  proceeded  with,  what 
can  the  commoner,  as  such,  do?  Some- 
body has  to  challenge  the  proposition, 
but  it  means  expense  and  very  costly 
proceedings.  The  commoner  simply  sits 
down  and  does  nothing,  more  or  less, 
because  he  is  not  prepared  to  spend  any 
money,  and  if  he  does  he  is  not  at  all 
sure  how  it  will  turn  out.  That  is  the 
trouble. 


4220.  Mrs.  Paton : Are  there  no  more 

fighters  in  Wales  nowadays? ^Many 

of  the  peoiple  are  just  cottagers  with 
smallholdings.  There  is  no  one  of  any 
great  substance  there. 

4221.  Mr.  Arnold-Baker : Have  they 
thought  of  applying  for  legal  aid?— 1 
am  only  giving  that  as  an  instance  of 
what  may  actually  take  place.  I am  not 
suggesting  it  is  frequent.  But  if  it  can 
happen  in  our  part  of  the  country,  it 
can  happen  elsewhere. 

4222.  Professor  Stamp : Has  the  Asso- 
ciation considered  the  alternative  in  such 
a case?  It  may  mean  taking  the  road 
across  private  farmland  of  much  greater 
value,  or  even  across  land  which  is  al- 
ready developed  for  building  and  other 
purposes,  where  compensation  costs 
would  be  extremely  high. — —Mr.  Mays : 
There  one  would  have  to  apply  the  word 
‘ practicable’.  One  would  have  to  decide 
whether  it  was  practicable  from  the  point 
of  view  of  the  maintenance  of  good  agri- 
cultural land  or,  conversely,  whether  it 
was  impossible  because  of  the  financial 
cost  involved. 

4223.  On  the  question  of  practicability, 

is  it  not  often  much  cheaper  and  easier 
to  acquire  land  which  is  privately  owned, 
than  to  undertake  the  very  difficult  busi- 
ness of  acquiring  common  land  for  the 
purpose? ^That  is  so. 

4224.  Do  you  think  that  situation  is 

for  the  national  good? 1 think  it  is. 

The  Association’s  general  view  is  that, 
generally  speaking,  new  roads  should  not 
be  made  at  the  expense  of  common  land. 

4225.  Mr.  Arnold-Baker:  Is  the  right 
of  pre-emption  which  you  suggest  in 
paragraph  5,  to  be  exercisable  each  time 
a particular  common  is  sold?  Or  should 

it  only  be  available  once? would 

be  available  each  time  presumably  the 
common  goes  on  the  market.  It  would 
not  normally  occur  frequently— probably 
once  in  a lifetime. 

4226.  Professor  Stamp:  Paragraph  6 
deals  with  a very  important  matter,  the 
register  of  commons.  You  suggest  that 
responsibility  should  be  placed  on  the 
county  borough  or  the  county  district 
council.  What  do  you  mean  by  the 

county  district  council? Mr.  Haslam: 

The  council  of  the  urban  district,  rural 
district,  or  non-county  borough.  The 
term  embraces  all  three. 
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4227.  Sir  George  Pepler'.  But  not  the 

parish  council? ^No,  not  the  parish 

council. 

4228.  Professor  Stamp:  Not  the 

county  council ; the  point  has  been  put 
to  us  that  the  county  council  is  the 
planning  and  the  highway  authority,  and 
as  the  footpath  survey  has  been  entrusted 
to  it,  the  registration  of  commons  should 

also  be. Mr.  Moore : The  county 

council  is  not  responsible  for  all  roads  ; 
there  may  be  district  roads  in  a county 
district.  It  is  true  that  the  county  council 
is  responsible'  ifor  the  roads  in  .rU'ral 
districts,  but  we  urban  district  councils 
are  responsible  for  our  own  roads.  Some 
roads,  of  course,  are  delegated,  and  some 
we  maintain  by  right,  but  I would 
imagine  that  roads  by  the  sides  of  com- 
mons are  frequently  unclassified  district 
roads,  which  are  the  responsibility  of 
the  district  council. 

4229.  Do  you  suggest  that  there 
should  be  a separate  register  of  commons 

for  every  urban  and  rural  district?- 

Yes. 

4230.  Do  you  consider  the  available 

staff  adequate  for  that  purpose? Most 

certainly. — Mr.  Haslam : This  is  not  a job 
which  has  to  be  done  every  five  minutes. 
Once  it  is  done,  and  done  properly  in 
the  first  instance,  the  subsequent  work 
should  amount  to  practically  nothing. — 
Mr.  Moore : After  all,  the  register  of 
local  land  charges  is  maintained  by  urban 
and  rural  district  councils,  and  if  the 
urban  district  councils  can  maintain  that, 
with  its  almost  daily  registrations,  they 
could  easily  maintain  the  register  of 
commons,  which  would  not  have  to  be 
touched  very  often. 

4231.  Sir  George  Pepler:  Do  you  not 
charge  a fee  for  a search  of  the  register 

of  local  land  charges? ^Yes,  but  only 

for  a search ; we  have  to  make  entries 
of  development  permissions  and  of  local 
land  charges  almost  daily.  The  register 
is  always  on  the  table. 

4232.  Professor  Stamp : The  need  for 
daily  entries  would  not  arise  would  they 
in  the  case  of  commons  which  would 
be  registered  once  and  for  all?  Would 
you  give  us  your  ideas  as  to  what  the 
register  should  comprise,  and  how  it 

should  be  framed? Mr.  Haslam:  The 

first  thing  that  the  register  should  contain 
is  an  accurate  description  of  the  land 
concerned. 


4233.  Accompanied  by  a map? 

There  should  be  an  adequate  and  accu- 
rate description  of  the  land  affected, 
probably  with  a map  as  well,  which 
should  be  on  a reasonably  large  scale. 
The  second  thing  it  should  contain  is  a 
register  of  the  people  who  are  entitled 
to  oommon  rights,  and  a description  of 
what  those  rights  are.  If  a man’s  rights  to 
grazing,  say,  lare  limited  by  the  number 
of  beasts,  the  register  would  have  to  say 
■how  they  were  so  limited.  If  they  were 
unlimited,  they  would  -be  ent'ered  as  un- 
limited. The  regisiter  should  say  what  the 
common  is,  how  far  it  extends,  its  limits 
and  boimdaries,  what  are  the  rights  of 
ipeople  in  the  common,  and  who  are  the 
people  entitled  to  them. 

4234.  Would  you  invite  those  who 

claimed  commoners’  rights  to  register 
them? ^Yes. 

4235.  If  they  did  not  come  forward, 

what  time  limit  would  you  set?- 

Plenty  of  time  would  have  to  be  given 
for  this,  possibly  as  long  as  twelve 
months  if  some  of  the  rights  were  only 
exercisable  at  particular  periods  of  the 
year.  That  would  be  the  period  of  the 
year  when  it  came  into  people’s  minds. 
There  would  not  be  any  desperate  hurry 
about  creating  the  register,  and  plenty 
of  time  and  publicity  should  be  given  to 
it.  When  the  register  is  compiled  it 
would  be  known  to  be  a good  one. — 
Mr.  Moore:  It  should  be  available  for 
inspection,  without  fee,  at  the  offices  of 
the  local  district  council,  as  distinct  from 
the  county  council,  so  that  local  people 
could  consult  it  at  any  time.  It  should 
be  on  continual  deposit. 

4236.  Mr.  Arnold-Baker:  You  talk  of 

an  accurate  description  of  the  land.  If 
there  were  a dispute  could  you  enter  a 
description  on  the  register  until  the  dis- 
pute had  been  settled? Mr.  Haslam: 

No. 

4237.  How  do  you  propose  a dispute 

should  be  settled? ^That  is  a refine- 

ment which  having  put  forward  our  pro- 
position we  did  not  feel  we  needed  to 
go  into ; but  the  tribunal  that  could  pos- 
sibly be  best  used  for  this  purpose  would 
be  the  County  Court.  This  sort  of  case  is 
often  a mixture  of  law  and  fact,  and  the 
County  Court  judge  would  be  an 
eminently  suitable  tribunal. 

4238.  Professor  Stamp:  Would  you 

have,  first,  a register  of  claimants? 

Yes. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  URBAN  DISTRICT  COUNCILS  ASSOCIATION 


923 


4239.  Would  this  be  distinct  from  the 
register  of  right  holders,  which  would 

eventually  be  determined? ^Yes.  It 

could  not  be  left  to  the  local  authority 
finally  to  accept  or  reject  somebody’s 
claim.  There  would  have  to  be  some 
right  of  appeal,  if  one  man  contested 
another  man’s  claim. 

4240.  In  one  or  two  cases  we  have 
been  told  that  all  the  freeholders  in  the 
surrounding  area  have  commoners’ 
rights.  At  Malvern,  all  the  inhabitants 
of  13  parishes  have  them.  Are  they  all 

to  be  registered? ^No.  That  does  not 

present  any  difficulty.  Where  there  is  an 
all-embracing  description  like  that,  the 
entry  could  be  simply  the  words,  ^ all 
the  parishioners  or  freeholders  of  the 
parish  ’ "which  would  be  a perfectly  ade- 
quate description  of  the  right-holders. 
The  alternative  would  be  just  to  put  the 
register  of  electors  into  the  register. — 
Mr.  Moore:  In  a case  I know  a 

commoner  is  a man  who  owns  H acres 
of  land. 

4241.  Sir  George  Pepler:  If  a person 
put  in  a claim  after  the  12  months, 

would  his  claim  be  entertained?: Mr. 

Hasiain : No.  I think  that  is  the  corol- 
lary of  creating  a register,  that  those  who 
are  not  sufficiently  alive  to  their  rights 
to  claim  them  would  lose  them. 

4242.  Profes.wr  Stamp:  Does  your 

Association  put  a very  high  priority  on 

the  register? Mr.  Mays:  I do  not 

know  whether  one  would  call  it  a high 
priority.  T would  rather  venture  to  term 
a register  a highly  desirable  thing.  I 
would  go  a little  further  than  that, 
perhaps,  and  say  that  it  is  something 
which  the  Ministry  of  Agriculture  might, 
themselves,  welcome.  In  September,  1953, 
I had  occasion  to  make  an  enquiry  at 
the  Ministry  regarding  certain  common 
land.  Out  of  that  arose  the  question  who 
actually  held  the  common  rights.  My 
record  made  at  the  time  says:  ‘The 
Ministry  have  no  record  of  the  owners 
■of  common  rights.  Suggest  enquiry  at 
ffie  Public  Record  Office,  enquiry  of  the 
manorial  owners — ^wbo  have  changed 
since — or  advertisement  in  the  local 
paper  by  the  council,  if  they  are  likely  to 
purchase  the  manorial  land,  asking  for 
any  person  claiming  common  rights, 
which  might  -be  in  the  deeds,  to  notify 
the  council’  My  own  council,  although 
that  phase  has  now  passed,  were  con- 
cerned with  the  likelihood  of  purchasing 
certain  manorial  land,  but  they  were 


faced  with  the  difficulty  of  finding  who 
had  rights  over  it.  The  area  was  Tot- 
teridge  Common,  which  has  since  taken 
a different  aspect,  and  a more  useful  one, 
perhaps,  through  the  Totteridge  Manor 
Association.  In  that  case,  no'  one  knows 
who  are  the  proper  holders  of  such  rights, 
if  any,  as  exist  on  the  common.  It  should 
be  laid  down  initially  that  those  who  do 
not  make  a claim  within  a reasonable 
time  as  prescribed  would  be  presumed 
to  have  no  rights  in  the  common.  I think 
that  would  soon  elicit  what  rights,  if  any, 
do  in  fact  exist. 

4243.  Mr.  Floyd:  For  urban  districts, 
would  you  consider  25  inches  to  the  mile 
a suitable  scale  for  the  commons  map? 

^Town  planning  experience  always 

prompts  us  to  ask  for  the  largest  possible. 
— Mr.  Haslam:  The  map  could  really  be 
divided  up  to  some  extent.  A very  large 
scale  map  is  not  needed  of  the  central 
portion  of  a big  area,  but  with  the  boun- 
daries it  is  necessary  to  be  very  precise,  so 
that  the  facts  are  exactly  known.  A map 
on  a certain  scale  is  not  necessarily  the 
right  answer  in  every  case.  I think  we 
should  content  ourselves  by  saying  that 
it  must  he  adequate  to  determine  whether 
land  is,  -or  is  not,  part  of  .a  common,  so 
Chat  everyone  will  know  where  he  stands. 
— Mr.  Mays:  It  occurs  to  me  that  in 
many  instances  these  maps  are  already  in 
existence  at  the  Ministry  of  Agriculture, 
in  connection  with  statutory  instruments. 
We  have  them  in  two'  instances  of  our 
own,  where  the  commons  are  well  defined 
and  certified  by  the  Minister.  There  is  no 
question  about  where  the  boundaries  are 
in  those  cases. 

4244.  Sir  George  Pepler:  Were  those 

maps  drawn  to  a 25  inch  scale? No, 

these  are  much  bigger — a special  Minis- 
try scale.  They  are  very  useful. 

4245.  Dr.  Hoskins:  Are  you  satisfied 
that  the  County  Court  is  the  cheapest 
and  most  expeditious  mode  of  appeal  for 

commoners  who  have  a grievance? 

Mr.  Haslam : We  considered  the  Magis- 
trates Court,  but  for  the  reason  which  I 
gave  I think  the  County  Court  is  prob- 
ably the  better.  The  only  other  alterna- 
tive would  possibly  be  the  Lands  Tri- 
bunal, but  that,  of  course,  sits  in  London, 
whereas  the  County  Court  is  local,  and 
any  problems  ought  to-  be  sorted  out 
locally.  It  might  even  mean_  that  the 
judge  would  have  to  go  on  an  inspection. 
There  is  an  element  of  local  settlement 
about  it,  and  that  is  why  we  decided  on 
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the  County  Court  judge. — Mr.  Smith'.  I 
believe  pT'oceedings  about  unlawful  in- 
closure of  commons  are  usually  heard 
before  the  County  Court  now. 

4246.  Are  you  satisfied  that  in  the 

County  Court  no  commoner  would  be 
frustrated,  on  grounds  of  expense,  from 
pursuing  what  he  thought  to  be  his  right- 
ful claim? Mr.  Haslam:  I am  sure 

that  if  a commoner  arrived  entirely  un- 
represented, the  Co'Unty  Court  judge 
would  help  him.  After  all,  it  is  really  a 
question  of  the  ascertainment  of  facts, 
and  I am  quite  sure,  from  what  I have 
seen  of  County  Court  judges,  that  even  if 
a man  came  without  any  representation, 
the  matter  would  be  fairly  and  adequately 
dealt  with. — Mr.  Moore:  There  have 
been  quite  a number  of  cases  where 
owners  of  property  have  appealed  against 
orders  made  under  the  Housing  Acts,  and 
have  gone  before  the  County  Court  judge 
in  person ; they  generally  come  out  very 
well  satisfied. 

4247.  Sir  George  Pepler:  In  paragraph 

7 you  refer  to  ‘ urban  areas  Does  that 
mean  areas  which  are  urbanised,  and  not 

necessarily  urban  districts? Mr. 

Mays:  We  were  primarily  dealing  with 
urban  districts,  but  it  would  cover  the 
urbanised  areas  also.— Mr.  Haslam:  We 
do  not  restrict  this  to  urban  districts. 
It  would  be  quite  wrong  tO'  say  that  the 
Mines  (Working  Facilities  and  Support) 
Act,  1923,  should  not  apply  in  an  urban 
district,  but  that  it  should  in  the  adjoin- 
ing borou^,  which  has  precisely  the 
same  physical  characteristics.  We  mean 
urbanised  areas. 

4248.  Professor  Stamp:  In  paragraph 

8 you  refer  specifically  to  the  situations 
which  ‘ arise  where  the  lord  of  the  manor 
is  not  prepared  to  incur  any  expense  in 
regulating  the  use  of  the  common,  If 
the  lord  of  .the  manor  will  not  act  there 
appears  to  be  no  available  means  open 
to  the  local  authority  ...  to  take  any 
action  Is  that,  in  fact,  strictly  correct? 

Mr.  Mays:  We  think  so,  generally, 

unless  you  have  in  mind  some  remote 
provision  of  the  Town  and  Country 
Planning  Acts.  To  what  extent  those  Acts 
would  be  able  to  handle  a situation  such 
as  is  envisaged  here  is  a little  doubtful. 

4249.  But  if  the  lord  of  the  manor 
will  not  act,  cannot  the  local  authority, 
the  district  council,  do  so  under  the 

Commons  Act,  1899? 1 agree  they 

can  apply  for  a scheme  under  that  Act. 


4250.  So,  is  not  the  onus  actually  on 

them? Yes,  I agree  that  the  local 

authority  has  powers  under  the  Com- 
mons Act,  1899,  but  it  may  prefer  the 
manorial  duties  to  be  carried  out  by 
the  lord  of  the  manor  since  he,  if  I may 
put  it  this  way,  persists  in  retaining 
ownership  of  the  land. 

4251.  Mr.  Arnold-Baker:  A scheme 

under  the  1899  Act,  of  course,  cannot 
regulate  the  agricultural  use.  Is  that 
your  difficulty? Yes. 

4252.  Sir  George  Pepler:  I think 

Section  33  of  the  Town  and  Country 
Planning  Act,  1947,  makes  some  provi- 
sion for  securing  the  proper  maintenance 

of  open  land  which  is  derelict. If  a 

common,  which  was  left  neglected,  could 
be  designated  derelict  land  under  the 
Act,  it  could  be  restored.  The  local 
planning  authority  may  serve  directions 
on  the  owner  or  occupier. 

4253.  Dr.  Hoskins:  At  the  end  of 

paragraph  8 you  say  that  in  the  event 
of  a common  deteriorating  the  local 
authority  should  be  able  to  lay  a com- 
plaint before  a tribunal,  which  should 
have  power  to  direct  what  measures 
should  be  taken.  Who  would  be 

directed? The  owner  of  the  common 

land,  the  lord  of  the  manor, 

4254.  What  if  he  cannot  be  found, 
which  may  be  the  reason  why  the  land 

is  deteriorating? Mr.  Haslam:  Then, 

there  would  be  the  alternative  of 
authorising  the  purchase  of  the  common 
by  the  complainant  authority. 

4255.  Would  you  agree  to  purcha-SC 

the  land,  if  that  situation  arose? Mr, 

Mays:  Yes. 

4256.  Professor  Stamp:  But  suppose 

the  local  authority  does  not  wish  to 
acquire  the  land,  and  all  the  respon- 
sibilities involved? Mr.  Haslam : 

They  must  face  up  to  them.  They  must 
not  complain  about  a situation  and 
then,  finding  that  it  is  incapable  of  being 
remedied  by  the  lord  of  the  manor,  run 
away  from  the  responsibility  of  having 
to  purchase  the  land.  They  cannot  have 
it  both  ways. 

4257.  Professor  Alim  Roberts:  Is 

there  a change  in  the  pattern  of  land 
use  within  recent  years?  What  is  the 
position  of  the  dairy  producer,  who  has 
rights  over  common  land  within  an 
urban  district?  The  town  dairies  of  the 
1870s  and  1880s  are  completely  gone 
from  the  big  cities.  But  still,  in  some 
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scattered  urban,  areas,  there  are  both  big 
producers  and  small  dairy  men  produc- 
ing milk  from  their  own  stock.  Are 
they  fast  disappearing,  or  are  they  hold- 
ing their  own? Mr.  Moore:  As  far 

as  common  land  is  concerned,  the 
modern  trend  is  that  all  milk-producing 
cattle  are  penned  up,  and  not  allowed 
to  roam  on  common  land. 

4258.  Is  that  because  the  farmers  con- 
cerned are  grading  their  stock  up  to 
attestation  within  such  areas,  and  have 
voluntarily  withdrawn  their  cattle  from 
the  commons,  because  they  cannot  afford 
to  allow  the  herd  which  is  being 
improved  for  attestation  to  mix  with 

scrub  cattle? cannot  say. — Mr. 

Smith : I would  say  that  it  is  modern 
trafllc  wh.ich  prevents  the  local  cattle 
being  grazed  on  common  land. 

4259.  Is  that  the  limiting  factor? 

I think  it  is ; years  ago  there  used  to  be 
a herd.sman  for  the  cattle,  but  now  there 
is  none  with  the  result  that  the  owner 
of  the  cattle  eventually  finds  himself  in 
the  police  court,  for  cattle  straying  on 
the  highway. 

4260.  Is  the  limiting  factor  then  the 

risk  of  loss  or  damage,  for  which  the 
owner  is  not  able  to  claim  compensa- 
tion?  It  could  be.  I think  there  are 

two  factors ; one  is  modern  traffic,  and 
the  other  probably  that  herdsmen  are 
not  so  cheap  to  hire  as  they  used  to  be. 

4261.  Would  you  agree  then  that  the 
urban  producer  of  milk  is  on  the  way 

out  due  to  circumstances?-' 1 would 

say  that  the  man  who  used  to  graze  his 
cattle  on  the  meads  and  commons  has 
now  been  supplanted  by  the  big  milk 
distributing  firms ; and,  I believe,  he 
himself  now  sends  his  milk  away. — Mr. 
Moore : In  addition,  the  regulations  of 
the  Ministry  of  Agriculture — I sit  as  a 
member  of  a Milk  Sub-Committee — are 
far  more  stringent  than  they  were,  and 
necessitate  an  entirely  different  method 
of  tending  cattle — a method  which 
requires  that  they  should  be  penned  in., 
and  not  allowed  to  roam. 

4262.  Professor  Stamp:  Turning  now 
to  paragraphs  9 and  10,  the  heading  of 
paragraph  10  is  ‘Commons  which  have 
b^ome  derelict,  are  not  used  and  not 
needed  Who  is  to  decide  whether  a 

common  is  needed  or  not? Mt\ 

Haslam : It  would  be  self-evident  that  it 
was  not  needed.  It  would  have  become 
just  so  much  waste  land  which  nobody 


bothered  with,  or  went  on,  and  which 
would  not  be  used  for  access  for  fresh 
air  and  exercise. 

4263.  Mr.  Arnold-Baker:  Is  that  not 

a very  extreme  case? -Yes. 

4264.  Mrs.  Paton : Can  you  instance  a 

common  of  that  kind? Yes,  one 

which  is  25  acres  in  extent,  in  the  urban 
district  of  BrownhiiUs  in  Staffordshire, 
which  itself  has  an  area  of  6,000  acres. 

I think  the  population  is  about  13,000, 
so  that  you  can  see  that  in  Brownhills 
there  is  no  shortage  of  land.  The  25 
acres  are  just  lying  waste.  That  is  the 
type  of  case  which  prompted  this 
paragraph. 

4265.  Professor  Stamp : You  have 

been  dealing  with  commons  which  lie 
within  urban  districts,  but  are  there  not 
many  instances  where  the  inhabitants  of 
urban  districts  go  out  and  enjoy  the 
advantages  of  rural  coimm.ons,  which 
may  be  some  distance  away? ^Yes. 

4266.  Such  commons  invaded  as  they 
are  by  townsmen,  may  be  a source  of 
great  anxiety  to  the  rural  districts  or  the 
parishes,  in  which  they  are  situated. 
There  are  no  finances,  with  which  to 
keep  them  up.  Does  your  Association 
feel  there  is  justification  for  financial 
contributions  from  urban  districts, 
towards  the  upkeep  of  commons  outside 

their  areas? Mr.  Mays:  I do  not 

know  that  that  point  has  ever  been  con- 
sidered by  the  Association  ; but  if  such  a 
practice  were  introduced  it  should  be 
reciprocal,  inasmuch  as  people  from 
the  London  County  Council  area  swarm 
Out  into  the  commons  in  the  neighbouring 
urban  and  rural  districts  within  the 
metropolitan  area,  should  likewise  have 
to  make  some  contribution  to  their 
upkeep.  But  the  principle  of  it  is  quite 
another  matter.  There  is  a great  tendency 
nowadays — I am  sure  everyone  here 
recognises  it — to  try  to  get  money  from 
somewhere  else  to  do  one’s  own  job.  This 
is  merely,  with  grea.t  respect,  an  extension 
of  that  idea.  The  people  of  a particular 
area  may  enjoy  the  privilege  of  an  open 
space  or  common,  which  is  also  available 
to  people  from  outside  the  area.  To 
obtain  contributions  from  these  outsiders 
in  order  to  keep  up  that  land  ignores 
any  possible  benefits  which  accrue  to 
the  inhabitants  of  the  area  out 

of  the  process  of  tourism. Mr. 

Moore:  I can  instance  the  well-known 
Clapham  Common,  on  the  border  of 
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Yorkshire  and  Lancashire,  and  not  far 
from  Morecambe.  That  common  is 
certainly  used  by  many  thousands  of 
people,  who  introduce  considerable 
revenue  into  the  parish  of  Clapham, 
where  nearly  every  farmhouse  and 
cottage  now  has  ‘ Lunches,  Teas  and 
Dinners  ’ painted  on  the  roof., 

4267.  Mr.  Arnold-Baker : Does  this 
trade  raise  the  rateable  value  of  the 

property? Mr.  Mays:  I do  not  know. 

That  is  the  Inland  Revenue’s  affair. 

4268.  Professor  Stamp : We  have  had 
evidence  very  much  to  the  contrary  that 
there  are  many  rural  districts  where  the 
inhabitants  would  greatly  like  to  improve 
the  grazing  on  common  land,  but  are 
prevented  from  doing  so  by  the  influx  of 
town  residents,  with  their  cars  and  picnics 
and  so  on  ; and  that  this  is  very  seriously 
.detrimental  to  the  rural  districts  and 
rural  parishes  and  their  commons,  and 
will  continue  to  be  sO’  unless  they 

can  obtain  some  compensation. Mr. 

Moore : Surely  any  compensation  should 
come  from  the  Road  Fund  or  from  the 
Exchequer,  if  people  flock  in  by  motor- 
car.— Mr.  Smith:  Some  urban  districts 
are  in  the  same  position  as  the  rural 
districts,  and  it  would  work  very  hardly 
if  the  rural  districts  could  obtain  financial 
assistance  from  them.  Take  my  own  case, 
for  example.  There  is  a very  heavy  influx 
of  people  into  Runnymede,  Englefield 
Green,  Windsor  Park,  and  so  on,  and 
we  are  called  upon  to  do  all  kinds  of 
things,  such  as  to  put  up  public  con- 
veniences ; in  effect  we  lose  the  local  use 
of  our  commons,  because  the  local  people 
just  will  not  go  on  them  at  weekends. 
Bringing  it  down  to  an  individual  local 
'authority,  I should  think  my  council 
would  feel  it  added  insult  to  injury  to 
ask  them  to  help  to  pay  for  somebody 
else’s  common. 

4269.  Mr.  Arnold-Baker:  I do  not  think 
there  is  any  question  of  that.  One  could 
put  the  issue  more  generally.  Would  your 
Association  think  that  where  there  was 
a substantial  influx  of  visitors  from  a 
distance  to  a particular  common  the 
authority  in  whose  area  that  common  lay 
should  receive  some  contribution  from 
outside,  towards  the  maintenance  if  the 
authority  was  responsible  for  maintaining 
it?  It  wouild  apply  equally,  whether  the 
authority  is  an  urban  or  rural  district 

council? Mr.  Moore:  In  my  district, 

there  are  670  acres  of  common  land, 
which  I do  not  think  our  own  people 
use ; but  we  have  thousands  upon 


thousands  of  people  who  come  from 
Bradford,  Leeds,  Shipley  and  the 
industrial  towns,  and  the  cost  of  cleaning 
it,  particularly  after  weekends,  is 
tremendous.  But  we  are  quite  prepared 
to  bear  that  cost. 

4270.  Professor  Stamp:  Do  you  not 
think  you  ought  to  have  a contribution 

from  Bradford? No.  I do  not  think 

we  should  get  one,  in  any  case. — Mi\ 
Mays : Of  course,  this  question  of 

making  financial  contributions  impinges 
upon  another  subject.  Financial  con- 
tributions are  very  often  the  prelude  to 
stronger  and  closer  control.  That  might 
well  be  remembered  in  relation  to  com- 
mons in  rural  areas.  Of  course,  if  the 
suggestion  is  that  an  urban  district 
which  contributes  to  a rural  district  for 
the  maintenance  of  its  common,  and 
therefore  has  some  prescriptive  right  to 
extend  its  area  into  that  common  land,, 
we  will  be  prepared  to  consider  that! 

4271.  Mr.  Arnold-Baker:  This  issue 
has  arisen  perhaps  most  spectacularly  in 
the  case  of  an  urban  district,  Malvern 
U.D.C.  There  the  commons  are  run  by 
conservators,  and  they  levy  a rale  of  up 
to  6d.  on  the  Malvern  U.D.C.  But  it  is 
the  inhabitants  of  the  large  neighbour- 
ing cities,  who  come  to  the  Malvern 
Hills.  Would  a contribution  be  desirable 
from  those  cities  or  would,  in  fact,  the 
trade  brought  by  the  visitors  increase 
the  rateable  values  in  Malvern,  so  that, 
in  effect,  the  contribution  was  being 
made  indirectly.  Is  it  possible  to  attri- 
bute a rise  in  rateable  values  to  this  sort 

of  tourist  trade? Mr.  Moore:  Our 

local  common,  Baildon  Common,  does 
not  bring  us  in  any  extra  trade  like  that 
at  all.  TTie  visitors  probably  reduce  our 
rateable  values  but  we  do  not  mind  so 
long  as  we  can  provide  them  with  the 
amenity  of  fresh  air. 

4272.  Professor  Stamp:  Are  there  any 

other  points? Mr,  Smith:  May  I say 

a little  about  paragraph  9.  Most  of 
Runnymede  is  owned  by  the  National 
Trust,  but  there  are  just  five  acres  which 
are  not.  At  weekends,  those  five  acres 
are  used  in  a disgraceful  way,  not  only 
by  cars  parking  all  over  the  place  in  a 
quite  unorganised  fashion  but  also  for 
commercial  punposes.  The  council  tried  to 
acquire  the  land  compulsorily  in  1946,  but 
the  Minister  did  not  confirm  the  Order. 
We  think  that  the  bias  ought  to  be  in 
favour  of  the  local  authority  being 
allowed  to  purchase  the  land,  so  that 
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the  local  authority  can  make  a scheme, 
in  conjunction  with  the  National  Trust, 
to  control  it,  and  to  ensure  that  cars  are 
parked  in  a proper  and  orderly  way. 
Much  of  the  grass  has  been  worn  away 
and  at  weekends  the  state  of  affairs  is 
disgraceful. 


Professor  Stamp:  K there  are 

no  further  questions  it  remains  for 
me  to  thank  you  very  much  for  your 
memorandum,  and  for  the  interesting 
discussion  we  have  had  this  afternoon. 

Mr.  Mays:  Thank  you  for  your 

kind  reception  of  our  memorandum. 


(The  witnesses  withdrew) 


Appendix  I 


Ref.  C.C.L./143. 


HOLYWELL  RURAL  DISTRICT  COUNCIL 

Council  Offices, 

Halkyn  Road, 

Holywell. 

Wth  March,  1957. 


Dear  Sir, 

I am  in  receipt  of  and  thank  you  for  your  letter  of  the  26th  ultimo  herein, 
concerning  certain  evidence  which  was  given  to  the  Royal  Commission  on  Common 
Land  on  the  24th  January  last  by  Mr.  Horace  Waterhouse,  one  of  the  witnesses 
on  behalf  of  the  Urban  District  Councils  Association. 

According  to  the  Press  report,  Councillor  Waterhouse  testified  to  the  Commission 
that  twenty-four  houses  had  been  built  by  my  Council  on  Brynford  Common.  This 
statement  is  inaccurate.  My  Council  acquired  the  land  whereon  the  houses  have 
been  built  by  purchase.  The  first  purchase  was  made  in  March,  1948,  and  was  a 
purchase  of  freehold  land  containing  by  admeasurement  2*597  acres  or  thcr^bouts. 
This  land  was  purchased  at  the  price  of  £400  from  Mr.  Arnold  Leonard  Oare  of 
Bryn  Goleu,  Brynford.  The  second  purchase  was  made  iu  July^  1950,  when  my 
Council  acquired  a cottage  (formerly  two  cottages)  with  out-buildings  and  ^rdens 
known  as  Rhyd  Cottage,  Brynford,  from  Mrs.  Elizabeth  Ann  Hooley,  Mr.  Robert 
Edward  Hooley  and  Mr.  Richard  Cecil  Hooley  at  the  price  of  £150.  This  property 
was  again  freehold  land. 

Both  lands  which  were  purchased  by  my  Council  w^e  originally  of  copy-hold 
tenure  and  held  as  such  of  the  Lord  O'f  the  Manor,  namely  the  Duke  of  W^tminger. 
The  properties  were  of  course  enfranchised  under  the  Law  of  Property  Act,  W2-, 
subiect  to  the  rights  reserved  to  the  Duke  of  Westminster  by  the  ^id  Act,  and 
to  the  manorial  incidents  which  were  saved  by  the  same  statute.  &mpensatiM 
Agreements  had  been  concluded  with  the  Duke  by  the  new  freeholders  for  the 
extiiiBuishment  of  the  manorial  incidents.  Consequently  at  fee  time  of  acqmsiton 
by  my  Council  the  land  was  freehold  and  free  from  incumbrances.  It  is  true  feat 
the  land  adjoins  common  land,  and  it  may  be  that  on  this  account  Counemor 
Horace  Waterhouse  erroneously  assumed  that  it  must  have  been  common  land. 

Again  according  to  Press  reports,  Councillor  Waterhouse  has  made  a subsequent 
statement  to  the  effect  that  my  Council’s  Housing  Estate  m Brynford  has  been 
build  on  land  that  originally  formed  part  of  manorial  waste  or  common  belong^ 
to  the  Westminster  Estate,  and  subject  to  rights  of  corarnon  similar  to  those  now 
enjoyed  over  the  Brynford  Common.  Here  again  it  would  appear  to  my 
that  Councillor  Waterhouse  is  trying  to  justify  the  erroneous  statement  rnade  by 
him  to  your  Commission  by  making  a further  assumption  TOthout  adduemg  a^ 
evidence^  in  support  of  such  ,assum,ption.  In  so  far  as  my  Council  is  concern^ 
there  is  no  evidence  to  indicate  that  this  land  at  any  tune  formed  part  of  common 
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land  prior  to  the  enclosure  movement,  hut  I anticipate  that  your  Commission  is 
not  really  concerned  with  enquiring  into  matters  of  freehold  land  which  may  to*d.ay 
be  held  on  perfectly  good  and  marketable  titles  on  the  grounds  merely  that  at 
some  date  well  past  in  history  such  lands  might  have  been  the  suibject  of  rights 
of  commoners. 

I shall  therefore  be  glad  if  the  Royal  Commission  will  consider  this  statement, 
and  I am  confident  that  in  so  far  as  this  particular  estate  of  my  Council  is 
concerned,  the  Commission  will  come  to  the  conclusion  that  the  statement  made 
by  Councillor  Waterhouse  in  this  connection  was  completely  inaccurate  and  obviously 
made  by  a witness  who  was  not  in  possession  of  the  facts  of  the  situation. 


Yours  faithfully, 

(Signed)  Richard  Jones. 

G.  L.  Wilde,  Esq., 

Secretary, 

Royal  Commission  of  Common  Land, 

26,  Sussex  Place, 

London,  NW.l. 


Appendix  II 


Dear  Sir, 


Pendre, 

Ho'lywell, 

Flintshire. 


ROYAL  COMMISSION  ON  COMMON  LAND 

I have  read  with  considerable  interest  the  report  of  the  discussion  on  this  matter 
at  a recent  meeting  of  the  Holywell  Rural  District  Council. 

Some  resentment  was  expressed  with  respect  to  my  reference  at  the  enquiry  to 
Common  Land  in  the  Parish  of  Brynford. 

The  Terms  of  Reference  to  the  Royal  Commission  were  as  follows:  — 

‘To  recommend  what  changes,  if  any,  are  desirable  in  the  law  relating  Lo 
common  land  in  order  to  promote  the  benefit  of  those  holding  manorial  and 
common  rights,  the  enjoyment  of  the  ipublic,  or  where  at  present  little  or  no 
use  is  made  of  such  land,  its  use  for  some  other  desirable  purpose.’ 

This  surely  means  that  those  who  were  invited  to  give  oral  evidence  before  the 
Commission  were  entitled  to  refer  to  any  common  without  regard  to  its  particular 
location  and  to  suggest  anything  otherwise  is  somewhat  parochial.  When  I mentioned 
the  Brynford  Common  there  was  no  question  of  a member  of  one  Local  Autliority 
criticising  a neighbouring  Authority.  If  no  particular  reference  was  to  be  made 
to  any  particular  common  or  commons  it  would  have  reduced  the  enquiry  by  the 
Royal  Commission  to  an  absurdity,  a waste  of  time  and  of  public  money. 

The  Holywell  Rural  District  Council  appear  to  be  specifically  concerned  about 
the  remarks  I made  with  reference  to  their  Housing  Estate  at  Brynford. 

The  position  regarding  this  Estate  is  simply  this ; it  originally  formed  part  of 
manorial  waste  or  common  belonging  to  the  Westminster  Estate  and  subject  to 
rights  of  common  similar  to  those  now  enjoyed  over  the  Brynford  Common. 
Along  with  other  similar  tracts  of  land  it  was  in  later  years  made  the  subject  of 
copyhold  tenure,  that  is,  it  was  granted  to  an  individual  for  his  own  occupation 
and  commonable  rights  excluded  ; but  it  was  not  until  after  1925  that  the  individual 
copyholder  was  enabled  to  convert  his  copyhold  interest  into  a freehold  interest, 
capable  of  acquisition  by  a Local  Authority,  and  commonable  rights  completely 
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extinguisiied.  It  is,  therefore,  right  to  say  that  this  Estate  is  built  on  what  was 
originally  land  subject  to  rights  of  Common  ; it  is  also  right  to  say  that  the  Estate 
Sewage  Disposal  Works,  albeit  with  the  consent  of,  or  purchase  from,  the  West- 
minster Estate  as  freehold  owners,  is  built  on  common  land ; and  the  commoners 
should,  in  strictness  have  been  paid  compensation  by  the  acquiring  Local  Authority 
which  they  were  not. 

The  Clerk  to  the  Holywell  Rural  District  Council  talks  of  seeking  permission 
from  the  Westminster  Estate  to  take  a pipeline  across  Brynford  Common ; but 
does  he  realise  that  his  Authority  would  also  need  to  compensate  the  Commoners ; 
the  Wales  Gas  Board  recently  obtained  consent  from  the  Westminster  Estate 
to  lay  their  main  through  Brynford  Common,  but  thanks  to  the  vigilance,  not 
of  his  Authority,  but  of  the  Parish  Council,  they  also  had  to  pay  compensation 
for  disturbance  of  rights  of  common. 

And  after  all,  the  Ministry  of  Agriculture  acquired  land  in  the  whole  area  in 
1950  and  extinguished  common  rights  but,  to  the  best  of  my  information,  no 
compensation  money,  as  yet,  has  been  paid  for  the  benefit  of  the  commoners 
for  the  loss  of  some  160  acres. 

When  the  Clerk  talks  of  the  possibility  of  acquiring  common  land  for  housing 
by  application  to  Parliament,  when  one  considers  the  existing  encroachments  of 
quarriers  and  the  possible  . intrusion  of  the  Ministiy  of  Transport  and  others,  it 
becomes  even  more  important  that  the  rights  of  common  in  the  Brynford  area 
should  be  zealously  safe-guarded. 

In  the  light  of  the  foregoing  and  the  interest  aroused,  I consider  that  my 
comments  in  general  before  the  Royal  Commission  were  fully  justified,  and  have 
nothing  further  to  add  except  perhaps  to  quote  the  old  adage — 


‘ The  Law  will  take  the  man  or  woman 
Who  steals  the  goose  from  off  the  Common, 

But  lets  the  greater  villain  loose 
Who  takes  the  Common  off  the  goose.’ 

Yours  sincerely, 

(Signed) : Horace  Waterhouse. 


(30112)  Wt.  4555—1  K4  7/57  D.L. 
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TAKEN  BEFORE  THE 

Royal  Commission  on  Common  Land 

at  26,  Sussex  Place,  London,  N.W.l 

Wednesday,  6th  February,  1957 

present: 

Sir  Ivor  Jennings,  K.B.E.,  Q.C. 

Chairman 

Mr.  C,  Arnold-Baker  Professor  Alun  Roberts,  Ph.D. 

Mr.  T.  G.  C.  Evans,  O.B.E.,  T.D.,  J.P.,  Sir  Donald  Scott 
F.L.A.S.  Professor  L.  Dudley  Stamp,  C.B.E., 

Dr.  W.  G.  Hoskins,  Ph.D.  D.Sc.,  D.Lit. 

Mrs.  F.  B,  Paton,  J.P. 

Mr.  G.  L.  Wilde,  Secretary 

Mr.  W.  T.  Barker,  Assistant  Secretary 


Memorandum  of  Evidence  submitted  by  the  National 
Association  of  Parish  Councils 


1.  The  National  Association  of  Parish  Councils  is  a voluntary  association  of  over 
5,000  parish  councils  organised  into  56  County  Associations  operating  in  every 
county  where  parish  councils  exist. 

This  Memorandum  is  based  upon  questionnaires  (issued  by  the  National  Associa- 
tion in  the  first  place  to  the  County  Associations)  which  were  designed  to  provide 
a widely  spread  sample  survey.  It  has  been  approved  by  the  General  Meeting  or 
the  National  Association. 

A.  General  Issues 

Organisation 

2.  The  manorial  organisation  where  it  existed  has.  with  exceptions,  broken  down 
and  in  some  cases  even  vanished  altogether.  In  many  places  the  idptity  of  the 
lord  the  number  and  identity  of  the  commoners  and  the  respective  rights  of  each 
are  unknown  and  areas  have  been  found  where  either 

where  its  existence  has  been  entirely  forgotten.  The  Associatwn  hM  been  mtoiroed 
of  only  four  Courts  Leet  still  in  regular  operation  (Lenthay,  Dorset , Cemais, 
Pembroke ; Bucklebury,  Berkshire ; Laxtoii,  Nottinghamshire). 

3.  Most  authorities  agree  that  ecclesiastical  parish^es  originated  in  manors  and 
though  it  does  not  as  a matter  of  logic  follow  that  where  there  wa.s  no  parish  there 
was  no  manor,  the  Association  believes  that  in  practice  the  majority  of  the  598 
extra  parochial  places  existing  in  1851  were  also  extra  manorial. 

4 In  some  counties  (notably  Brecon,  Cornwall,  Glamorpn  and  Monmouth) 
'commoners  associations  and  committees  exist  and  mamtam  the  ^ 

lands,  under  co-operative  schemes  which  have  no  legal 

are  vulnerable  to  any  person  who  chooses  to  break  the  gentlemen  s agreements 
under  which  they  operate. 

In  a few  cases  commons  are  managed  by  specif  nn'd^^the 

with  statutory  powers,  and  in  some  others  there  is  a scheme  in  force  under  the 

Commons  Act,  1899. 
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5.  Apart  from  the  exceptions  mentioned  there  is  no  organisation  for  managing 
a common.  Any  change  in  the  law  should  include  provision  for  creating  such 
organisations. 

Juridical  Nature  of  Common  Rights 

6.  Common  land  has  been  largely  sterilised  because  anyone  who  had  rights  in 
a common  could  prevent  any  other  and  any  stranger  from  doing  anything  which 
infringed  his  right.  This  power  of  veto  is  an  integral  part  of  the  nature  of  the  right, 
which  is  a piece  of  property  capable,  like  any  other  property,  of  ‘ enjoyment,  abuse 
and  destruction.’  To  abolish  a right  owner’s  veto  is  therefore  to_  deprive  him  of 
property  and  therefore  to  raise  issues  of  compensation  or  conversion. 

Public  Access 

7.  The  public  has  for  many  years  had  access  to  the  great  majority  of  commons. 
In  some  cases  this  is  exercised  by  right ; in  most  the  members  of  the  public  are 
trespassers  who  escape  punishment  either  because  they  are  insignificant  or  because 
the  right  -owners  do  not  know  their  rights. 

8.  It  is  important  not  to  exaggerate  either  the  value  of  this  public  access  to  the 
public  at  large  o-r  the  damage  alleged  to  be  done  by  casual  visitors.  Theoretically 
modern  transport  enables  anyone  to  reach  any  common  anywhere,  but  in  practice 
the  hordes  of  holiday-makers  flash  past  and  those  who  stay  remain  only  for  one 
meal  which  is  seldom  taken  at  any  place  not  within  50  yards  of  a metalled  road. 
It  is  undeniable  that  casual  visitors  do  damage,  leave  litter  and  sometimes  cause  fires 
but  these  nefarious  activities  tend  to  be  restricted  in  a geographical  and  exaggerated 
in  a journalistic  sense.  The  use  made  by  the  public  of  commons  is  no  more  justifi- 
cation for  sterilising  them  than  their  abuse  is  for  excluding  the  public. 

9.  Legally  or  otherwise  many  commons  serve  as  places  of  recreation  for  the 
inhabitants  of  one  or  more  parishes  in  the  neighbourhood.  These  inhabitants  clearly 
have  a special  interest  and  where  such  a common  is  of  the  character  of  a village 
green,  that  interest  can  properly  be  called  exclusive, 

10.  Public  access  has  come  to  stay  and  ought,  therefore,  to  be  controlled  rather 
than  ignored.  This  in  practice  involves  the  enactment  of  penal  laws  or  byelaws  and 
their  enforcement. 

Economic  Development 

11.  Speaking  generally,  commons  cannot  be  planted  with  trees  or  sown  with 
crops  or  even  reseeded  with  grass  and  of  the  principal  existing  rights,  minerals  are 
only  locally  valuable  whilst  T.T.  farming  and  the  motor  car  are  rapidly  reducing 
the  usefulness  of  unfenced  grazing.  If  the  nation  is  to  obtain  full  value  from  its 
commons,  the  law  must  be  purged  of  its  economic  rigidity. 

12.  Security  and  returns  must  suffice  to  attract  capital  and  special  provision  may 
have  to  be  made  for  obtaining  the  necessary  funds  in  cases  of  difficulty.  A general 
loosening  of  'the  law  would  be  ineffective  if  no  means  are  found  to  finance  the 
necessary  and  expensive  fencing,  draining  and  other  improvements  which  may  be 
required. 

13.  Occasionally  suggestions  are  made  that  derelict  commons  instead  of  agricul- 
tural land  should  be  taken  for  building.  The  main  objection  (with  which  the 
Association  is  in  general  sympathy)  is  that  for  practical  purposes  building  inhibits 
other  uses  (including  public  enjoyment)  irrevocably.  On  the  other  hand,  the  Associa- 
tion’s attention  has  been  drawn  to  cases  where  the  building,  with  the  support  of  local 
opinion,  of  a village  hall  or  school  upon  a portion  of  a common  would  have 
conferred  benefits  upon,  a parish  which  would  have  far  -outweighed  any  possible 
detriment  to  the  local  economy  or  amenities. 

It  appears  desirable,  therefore,  to  provide  for  an  alteration  of  the  law  so  that 
the  erection  of  buildings  may,  subject  to  proper  safeguards,  become  permissible. 
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B — ^Present  Position  of  Parish  Councils  and  Parish  Meetings 
Common  Pasture 

14.  A parish  council  or  parish  meeting  may  acquire  land  and  acquire  or  create 
stints  and  other  alienable  common  rights  for  letting  to  tenants  of  allotments  (Small 
Holdings  and  Allotments  Act,  1908,  section  42). 

Regulation  Schemes 

15.  Rural  district  councils  may  delegate  any  power  of  management  under  a 
regulaticm  scheme  to  a parish  oouncdl  which  may  contribute  to  the  eKpense  of 
preparing  and  executing  the  scheme  (Commons  Act,  1899.  sections  4 and  5).  Such 
delegation  sometimes  takes  place. 

Metropolitan  Commons 

16.  Where  no  part  of  a metropolitan  common  is  within  the  County  of  London 
or  a municipal  borough  a parish  council  (inter  alia)  is  empowered  to  present  a 
memorial  to  the  Minister  of  Agriculture  for  the  making  of  a scheme  (Metropolitan 
Commons  Act,  1866,  section  2 and  Local  Government  Act,  1894,  section  6).  The 
procedure  under  this  act  is  complicated  and  leads  ultimately  to  the  promotion  of  a 
bfll  in  'Parliament ; the  expenses  are  paid  by  the  memorialists.  So  far  as  is  known 
to  the  Association  this  pewer  is  not  used  and  can  be  regarded  as  obsolete. 

National  Trust  Property 

17.  With  the  Minister’s  consent  a parish  council  may  contribute  to  the  expenses 
of  the  National  Trust  in  acquiring,  maintaining  or  preserving  any  land  wholly  or 
partly  in  'Or  in  the  neighbourhood  of  the  parish  (National  Trust  Act,  1937,  seoliiion 
7 (2)).  This  power  is  seldom  used  mainly  because  its  existence  is  unknown  to  parirfi 
councils.  The  Association  is  taking  steps  to  give  publicity  to  it. 

Applications  under  the  Inclosure  Acts 

18.  A parish  council  may  apply  to  the  Minister  of  Agriculture  for  information 
and  directions  as  to  the  mode  in  which  applications  for  regulation  or  inclosure  of 
commons  under  the  Inclosure  Acts  are  to  be  made  (Local  Government  Act.  1894. 
section  8 (c)  and  Commons  Act,  1876,  section  9). 

This  procedural  power  is  seldom,  if  ever,  used  because  the  occasions  upon  which 
it  may  be  needed  are  uncommon. 

Yillage  Glrecns  and  Recreational  Allotment 

19.  There  are  many  thousands  of  village  greens  and  they  are,  speaking  generally, 
of  three  distinct  types,  viz. : — 

(а)  Village  Greens  by  Custom.  These  are  lands  (usually  but  not  necessarily 
common  or  waste  of  the  manor)  where  the  inhabitants  have  by  enforceable  custom 
a right  to  indulge  in  lawful  sports  and  pastimes.  They  seldom  belong  to  the  parish 
council  or  representative  body  but  in  the  case  of  village  greens  for  the  time  being 
under  its  control  or  to  the  expense  of  which  it  has  contributed,  a parish  council 
may  improve  and  maintain  them  and  may  make  byelaws  in  relation  to,  and 
exercise  certain  other  minor  powers  of  management  (relating  to  temporary  closure 
and  boating)  concerning  them.  (Local  Government  Act,  1894,  section  8 (1)  (d) 
and  (0,  Public  Health  Act,  1875,  section  164  and  Public  Health  Act  (Amend- 
ment) Act,  1890,  section  44). 

The  legal  position  of  a customary  green  is  unsatisfactory  for  in  practice  the 
parish  council  cannot  and  no  one  else  is  willing  to  protect  it  (where  necessary) 
by  civil  remedy  and  in  most  villages  the  history  and  ownership  of  such  a green 
is  often  so  obscure  that  it  is  hard  to  discover  whether  the  parish  council  is 
entitled  to  exercise  its  other  functions.  Cases  are  known  where  the  condition  of  a 
green  has  deteriorated  so  seriously  that  the  parish  council  has  ‘ usurped  ’ the  land 
in  order  to  give  itself  the  necessary  powers. 

(б)  Recreational  Allotments.  Probably  half  the  village  greens  are  recreational 
allotments  provided  under  a private  inclosure  act  or  an  award  made  under  <a 
public  inclosure  act.  In  most  (but  not  quite  all)  cases  they  are  the  property  of  the 
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parish  council  but  diificulties  frequently  arise  because  of  the  obscurity  of  some 
of  the  documents  or  because  of  their  temporary  or  total  loss. 

(c)  Village  Greens  in  the  Highway.  Some  parishes  enjoy  the  theoretically  tem- 
TDorary  benefit  of  land  which  is  in  fact  a village  green  but  m law  part  of  the 
highway.  Action  to  clean,  use  or  administer  such  greens  is  complicated  and  some- 
times  prevented  by  uncertainty  of  the  general  law  or  of  its  local  application  or  by 
administrative  disputes. 


20.  Enough  has  been  said  to  indicate  that  a change  in  the  ownership  and  admini- 
stration of  village  greens  is  overdue  and  such  a change  should  be  so  contrived  as  to 
introduce  a reasonable  degree  of  certainty  into  the  law  as  it  applies  to  each  green. 


C — ^Proposals 

Village  Greens 

21  In  order  to  simplify  the  administration  of  village  greens,  the  Association 
proposes  that  they  should  by  statute  be  declared  to  be  the  property  of  the  council 
or  representative  body  of  the  parish  in  which  they  lie.  The  purpose  and  effect  of  such 
a declarafim  would  be  to  transfer  to  these  bodies  the  greens  which  had  not  previ- 
ously belonged  to  them  and  to  create  a new  ‘root  of  title’  in  the  other  cases. 
The  declaration  should  include  the  highway  greens  and  there  should  be  provision 
for  the  cheap  and  speedy  settlement  of  disputes. 

It  is  probable  that  in  order  to  achieve  the  improvements  which  the  Association 
has  in  mind  it  would  be  necessary  to  supplement  the  statutory  definitions  of  village 
greens  and  the  Association  accordingly  offers  the  following  draft  as  a basis  for 
discussion : — 

‘ A village  green  includes  any  place  which  has  beein  lallotted  for  the  exexcise 
or  recreation  of  the  inhabitants  of  a Parish  or  defined  locality  under  the  terms  of 
any  local  Act  or  Inclosure  Award,  any  place  in  which  such  inhabitants  have 
a customary  right  to  indulge  in  lawful  sports  and  pastimes  and  any  uninclosed 
open  space  which  is  wholly  or  mainly  surrounded  by  houses  or  which  has  been 
continuously  and  openly  used  by  the  inhabitants  for  all  or  any  such  purposes 
during  a period  of  at  least  20  years  without  protest  or  permission  from  the  owner 
■ -of  the  fee  simple  or  the  Lord  of  the  Manor 

22.  Manorial  or  common  rights  (other  than  grazing)  in  village  greens  are  value- 
less and  ought  to  be  extinguished  in  terms.  Grazing  rights  which  have  not  been 
exercised  for  six  years  should  be  deemed  to  have  lapsed  and  the  parish  council 
should  be  entitled  to  buy  out  the  remainder  at  a .pnice  fixed  in  default  of  agreement 
by  a valuer  appointed  by  the  County  Court. 

Forgotten  Commons 

23.  In  framing  proposals  it  is  necessary  to  bear  in  mind  the  distinction  between 
‘forgotten  ’ and  ‘remembered’  commons.  A forgotten  common  is  one  which  has  no 
or  no  ascertainable  right  owners  and  which  therefore  serves  merely  as  a recreation 
or  dumping  ground.  Most  of  these  are  likely  to  be  small. 

24.  The  Association  proposes  -that  forgotten  commons  should  be  transferred  after 
due  notice  to  the  ownership  of  local  authorities,  the  nature  of  the  authority  depending 
upon  the  size  and  position  of  the  land.  In  general,  where  a forgotten  common  is 
wholly  situated  within  one  parish  with  a parish  council,  the  latter  should  be  the 
proper  authority  and  where  it  was  situated  in  two  or  three  such  parishes,  the  com- 
mon might  reasonably  be  owned  by  the  parish  councils  jointly.  It  would  be  necessary 
to  make  special  provision  for  the  parishes  without  a parish  council  but  the  Associa- 
tion hopes  that  these  will  disappear  in  time. 

25.  The  local  authority  should  be  entitled  with  the  consent  of  the  Minister  of 
Agriculture  to  let  the  land  for  any  period  for  grazing,  the  growing  of  crops  or  for 
forestry,  and  should  in  appropriate  cases  be  allowed  to  carry  on  these  operations 
itself. 
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Remembered  Commons 

26.  In  relation  to  remembered  commons,  the  Association  considers  that  there  is 
no  case  Xor  abolishing  those  arrangements  which  still  work  well.  Alterations  in  the 
law  should  be  designed  to  foster  the  success  of  existing  methods  and  institutions, 
to  provide  a means  of  replacing  them  if  they  have  failed  and  to  provide  sanctions 
against  inefficient  agricultural  use.  There  is  no  reason  why  an  ancient  body  such  as 
the  Laxton  Court  Leet  or  a modern  one  such  as  the  Cornwall  Commoners  Associa- 
tion should  not  have  the  support  of  modern  law. 

27.  In  cases  where  there  is  no  effective  governing  body,  a substantial  number  (not 
necessarily  a majority)  of  the  right  owners  or  a local  authority  should  be  able  to 
apply  for  a scheme  of  management.  In  the  case  of  commons  within  one  county,  the 
county  council  should  be  empowered  to  make  the  scheme  subject  to  the  approval 
of  the  Minister  of  Agriculture  ; in  other  cases  the  scheme  making  authority  should 
be  the  Minister  of  Agriculture,  and  in  either  case  the  scheme  should  not  be  settled 
until  a local  inquiry  has  been  held.  It  should  be  possible  to  make  such  an  applica- 
tion in  respect  of  part  only  of  a common.  Schemes  of  this  kind  should,  where  neces- 
sary, lay  diOwn  the  oonstiitution  of  a new  governing  body. 

28.  The  Association  believes  that  in  relation  to  commons  generally  the  law  needs 
to  be  altered  in  certain  particulars  of  which  the  following  appear  to  be  the  most 
important : — 

(a)  The  principle  of  public  access  to  commons  should  receive  legislative 
recognition. 

(/f)  All  governing  bodies  of  commons  should  include  representatives  of  local 
authorities  chosen  upon  principles  similar  to  those  set  out  in  paragraph  24 
and  in  the  case  of  some  of  the  more  famous  commons,  of  other  bodies  as 
well, 

(cO  The  governing  bodies  should,  subject  to  proper  safeguards  for  public  access, 
be  entitled  to  put  the  lands  into  production  and  to  effect  the  necessary 
improvements  with  -that  object  in  view.  This  involves  the  abolition  of  the 
veto  and  provision  for  the  purchase  or  conversion  of  minority  rights,  and 
for  the  trusteeship  of  the  rights  of  absentees  and  persons  under  a disability. 

Finance 

29.  The  governing  bodies  should  be  empowered  to  levy  contributions  (such  as 
an  annual  cess  per  beast  or  a mining  royalty)  upon  right  owners  in  relation  to 
improved  common  land ; they  should  be  treated  in  the  same  way  as  other  farmers 
in  relation  to  the  making  of  government  grants ; they  should  be  empowered  to 
borrow  money  for  the  improvement  of  the  land  ; and  all  local  authorities  should  be 
empowered  to  make  grants  or  loans  (with  or  without  interest)  and  to  carry  out  works 
with  a view  to  the  development  of  facilities  for  public  access. 

Penal  Laws  and  Byelaws 

30.  The  governing  body  of  a common  should  be  able  to  make  byelaws,  but  the 
Association  would  welcome  the  enactment  as  general  law  of  those  byelaws  which 
experience  shows  are  likely  to  be  made  by  most  governing  bodies. 

Parish  Forests 

31.  The  Association  welcomes  the  proposal  made  by  the  Forestry  Commission 
that  parish  forests  should  be  created  and  committed,  under  a scheme  of  manage- 
ment, to  the  care  of  the  parish  council.  It  believes  that  this  proposal  is  not  incon- 
sistent with  the  general  scheme  of  the  proposals  outlined  above  (paragraphs  21-30). 

Building  and  Compulsory  Purchase  Orders 

32.  The  law  on  acquisition  of  common  land  for  use  or  development  by  public 
authorities  should  be  altered  so  that  common  land  may  be  purchased  compulsorily 
in  the  manner  which  applies  to  other  sorts  of  land  ; but  it  is  suggested  that  the 
consent  of  both  the  Minister  of  Housing  and  Local  Government  and  the  Minister 
of  Agriculture  should  be  required. 
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33.  The  law  should  also  be  altered  so  that,  independently  of  any  question  of 
compulsory  purchase,  it  should  be  lawful,  with  the  consent  of  the  Parish  and  RurM 
District  Councils  to  erect  upon  comihon  land  buildings  of  a public  character  (such 
as  a village  hall,  a pavilion,  a school  or  a place  of  worship)  likely  to  confer  benehts 
upon  the  inhabitants  in  general. 

In  this  and  in  the  preceding  paragraph,  it  is  not  suggested  that  normal  planning 
consent  need  be  dispensed  with. 

Examination  of  Witnesses. 

Admiral  R.  W.  Oldham,  O.B.E.,  Alderman  A.  N.  Hillier,  Mr.  Michael  Pease, 
M.A.,  and  Mr.  Havard  Rees  on  behalf  of  the  National  Association  of  Parish 
Councils. 

Called  and  Examined. 


4273.  Chairman-.  May  I thank  the 
National  Association  of  Parish  Councils 
for  having  submitted  its  memorandum 
to  us  and  for  agreeing  to  come  this  after- 
noon to  give  evidence. 

For  the  sake  of  the  record,  how  many 

parish  councils  are  there? Admiral 

Oldham : There  are  7,500  altogether.  We 
have  a membership  of  about  5,500. 

4274.  You  sent  round  a questionnaire. 
Was  your  sample  a fair  one?—; — Mr. 
Pease:  Yes,  we  think  so,  otherwise  we 
should  not  have  put  the  evidence  in  front 
of  you. 

4275.  Were  the  four  Courts  Leet  men- 

tioned in  paragraph  2 the  only  ones  re- 
ferred to  in  the  replies  to  your  question- 
naire?  ^Yes.  We  were  not  specially 

looking  for  these  courts.  They  just 
emerged  from  the  returns  we  received. 
If  we  had  been  looking  for  such  survivals 
We  would  have  taken  special  efforts  to 
find  them. 

4276.  In  paragraph  3 you  say  ‘ the 

Association  believes  that  in  practice  the 
majority  of  the  598  extra  parochial  places 
existing  in  1851  were  also  extra 
memorial  ’.  Do  you  mean  that  the  lord 
of  the  manor  did  not  exercise  any  func- 
tion?  ^Yes. 

4277.  On  paragraph  4,  have  you  any 
views  why  there  are  relatively  few  com- 
mons for  which  schemes  have  been  made 
under  the  Commons  Act,  1899?  Why 
has.  so  little  use  been  made  of  those 

powers? It  is  very  difficult  to  get  the 

commoners  or  any  body  of  the  public 
to  make  any  positive  move  in  the  matter. 
Our  experience,  on  the  whole,  is  that 
people  in  rural  areas  are  not  interested. 
Of  course,  in  the  urban  areas  it  is  dif- 
ferent. 

4278.  Why  do  the  rural  district  coun- 
cils not  take  the  initiative? In  my 


experience,  because  they  lake  the  view 
that  this  is  a matter  which  should  origi- 
nate in  the  parishes.  Rural  district  coun- 
cils, on  the  whole,  think  very  much  in 
terms  of  individual  parishes.  They  think 
and  act,  in  fact,  much  more  as -aggregates 
of  parishes  than  as  integrated  bodies  with 
a single  loyalty. 

4279.  Is  the  real  explanation  that  the 

parishes  have  not  induced  the  rural  dis- 
trict councils  to  take  action? Yes. 

4280.  Professor  Stamp:  In  this  para- 
graph, you  talk  of  ‘ co-operative  schemes 
which  have  no  legal  sanction  but  if  they 
are  bodies  of  commoners  who  are  acting 
together  are  they  not  properly  constituted 

legal  bodies? ^They  may  or  may  not 

be.  On  the  whole,  our  evidence  is  that 
usually  they  are  not  because  they  do 
not  necessarily  include  the  lord  of  the 
manor  and  they  may  include  people  who 
legally  are  not  commoners. 

4281.  Do  you  mean  by  ‘gentlemen’s 

agreements  ’ that  they  are  just  groups  of 
people  who  have  agreed  to  come  to- 
gether?  ^Yes. 

4282.  Mrs.  Paton:  Do  you  know  of 
any  specific  instances  where  anyone  has 

broken  such  an  agreement? No,  I 

know  of  no  cases  where  that  has  actually 
happened.  But  it  is  one  of  the  arguments 
always,  urged  against  such  associations, 
that  there  is  no  guarantee  that  any  deci- 
sions of  theirs  will  be  accepted — they 
certainly  could  not  be  enforced  and 
might  be  broken. 

4283.  Is  there  a fear  of  that?' Yes, 

and  that  discourages  commoners  from 
attempting  such  a scheme. 

4284.  Chairman:  In  paragraph  6 you 
refer  to  ‘ This  power  of  veto  Do  ydu 
mean  the  power  of  veto  of  the  lord  of  the 

manor? ^Yes,  or  indeed  that  of  any 

commoner  or  body  of  commoners. 
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4285.  The  sentence  before  that  one  is, 

I am  sure,  broadly  correct,  but  is  a power 
of  veto  necessarily  involved?  Provided 
that  the  commoners’  rights  are  not  inter- 
fered with,  is  not  any  action  which  is 

taken  on  the  land  perfectly  valid? 

Yes ; but  quarrying,  for  example,  would 
interfere  with  the  grazing  rights  of  com- 
moners or  even  one  particular  commoner. 

4286.  But  surely  only  if  the  amount  of 

land  left  is  insufficient  for  grazing  pur- 
poses?  Yes. 

4287.  A power  of  veto  does  not  mean 

therefore  that  any  one  can  stop  the  lord 
of  the  manor  from  doing  something 
which  does  not  interfere  with  the  com- 
moners’ rights? Yes.  1 think  that  is 

a more  precise  way  of  putting  it  than 
the  words  we  have  used  here.  That  cer- 
tainly is  the  idea  behind  the  paragraph. 

4288.  I was  thinking  more  of  the  next 

sentence : ‘ To  abolish  a right  owner’s 

veto  is  therefore  to  deprive  him  of  pro- 
perty. . . By  taking  away  his  veto,  do 
you  deprive  him  oif  property  ; or  do  you 
do  so  only  if  you  take  away  his  common 

rights? ^That  is  so  provided  you  do 

not  take  away  his  right  of  saying  to 
the  Icn'd  of  the  manor  or  to  anybody 
else:  ‘ Look,  you  must  not  quarry  here, 
you  will  be  interfering  with  my  right  of 
grazing 

4289.  Your  answer  assurnes  it  is  a 

case  where  the  right  of  grazing  is  inter- 
fesred  with. Yes. 

4290.  But  if  the  common  is  stinted 
and  the  commoner  can  still  pasture  his 
ten  beasts  or  so  on  the  common,  has  he 

then  any  power  of  veto? ^Not  in  that 

sense,  or  in  that  particular  case ; of 
course  we  are  discussing  a hypothetical 
case.  In  fact,  circumstances  vary 

enormously  from  place  to  piace. 

Admiral  Oldham : We  merely  wanted  to 
show  that  the  right  of  common  was 
material  and  real. — Mr.  Pease : And 

might  have  some  cash  value,  too. 

4291.  Whether  it  is  used  or  not? 

Admiral  Oldham:  Yes,  in  as  much  as 
it  is  a right  of  property.— Mr.  Pease: 
In  our  opinion,  it  would  usually  be  a 
very  trilling  value. 

4292.  Professor  Stamp:  Paragraph  8 
states  rather  bluntly : ‘ It  is  impoirtant 
not  to  exaggerate  either  the  value  of  this 
public  access  . . . ’ Other  witnesses  be- 
fore this  Commission  have  claimed  that 
all  commons  all  over  the  country  are 


very  valuable  because  of  public  access  to 

them.  Do  you  agree  with  that? 

We  do  not  wish  to  minimise  for  a 
moment  the  importance  of  public  access 
and  the  amenity  value  of  commons  in 
urban  areas  or  areas  which  are  close  to 
thickly  populated  areas ; but  in  the  very 
remote  parts  of  Wales  public  access  is 
far  less  important  than,  let  us  say,  on 
the  Surrey  commons  which  are  close  to 
London.  It  is  a matter  of  degree. 

4293.  Chairman:  Do  you  not  put  it 

both  ways,  one  must  exaggerate 
neither  the  value  of  public  access  nor 
the  damage  which  it  does? ^Yes. 

4294.  Professor  Stamp:  One  of  your 
recommendations  says,  howeveir,  that  the 
principle  of  public  access  to  commons 
should  receive  legMative  recognition. 
Whether  it  is  important  or  not,  would  it 
then  give  the  public  a legal  right  of 

access? Yes,  This  is  a matter  on 

which  a good  deal  of  emotion  is  aroused 
and  we  wish  to  guard  against  it.  We  do 
not  wish  to  associate  ourselves  with  the 
rather  emotional  view  that  is  often  put 
forward. — Admiral  Oldham : I think  our 
view  on  the  right  of  access  is  really  that 
at  the  present  time  the  public  is  very 
often  trespassing  in  using  and  gaining 
access  to  commons,  and  therefore  this 
access  should  be  legalised. 

4295.  Chairman:  Do  you  want  the 
right  to  be  extended  to  all  commons? 
^Yes,  I think  so. 

4296.  At  the  present  time  it  applies 

to  urban  commons  and  to  commons  for 
which  a declaration  has  been  made  under 
Section  193  of  the  Law  of  Property 
Act.  Do  you  want  that  provision  of  the 
Law  of  Property  Act  extended  to  all 
commons? Yes,  1 think  that  is  cor- 

rect. Of  course,  many  commons,  although 
theoretically  valuable,  are  not  used  in 
practice  because  they  are  too'  remote : 
very  few  people  really  make  use  of  them 
at  all. 

4297.  Witnesses  like  the  Ramblers’ 
Association  have  told  us  that  the  mere 
fact  that  the  motorist  did  not  make  use 
of  some  commons  made  them  much  more 
attractive  to  the  rambler.  He  could  roam 

and  enjoy  himself  there. ^Yes,  that  is 

true. 

4298.  On  paragaph  9,  why  is  the 
interest  of  the  inhabitants  exclusive  in 

the  case  of  a village  green? Mr. 

Pease : Because  very  often  they  are  very 
small.  The  sort  that  we  have  in  mind  as 
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being  distinct  from  commons  are  the 
very  small  ones  which  would  hardly  be 
used  by  outsiders  making  an  excursion  to 
them, 

4299.  But  it  is  most  attractive  to 

townspeople  like  myself  to  go  through  a 
village  and  see  an  attractively  kept  vil- 
lage green. ^Yes,  that  is  true;  but  it 

is  not  the  sort  of  place  at  which  you 
would  ordinarily  stop  your  car  and  have 
a picnic.  As  far  as  looks  are  concerned, 
I agree  that  the  interest  is  general,  but 
we  were  thinking  of  access  to  them  and 
that  sort  of  thing. — Admiral  Oldham: 
To  summarise  it,  we  think  that  the  in- 
habitants have  the  right  to  prevent  or 
regulate  access  to,  and  use  of,  the  green 
by  anyone  who  is  not  an  inhabitant — 
essentially  the  right  to  regulate  the  use 
of  the  green. 

4300.  Are  some  of  them  still  used  for 

fairs? Mr.  Pease:  Yes. 

4301.  Is  that  a source  of  profit  to  who- 
ever owns  the  green? ^Yes,  certainly  ; 

I can  think  of  cases  of  that  sort. 

4302.  Paragraph  10  contains  a state- 
ment in  absolute  terms.  The  second  sen- 
tence states : ‘ This  in  practice  involves 
the  enactment  of  penal  laws  or  bye- 
laws and  their  enforcement  ’ ; if 
every  common  is  to  be  open  to  the 
public  ought  there  not  to  be  some  autho- 
rity with  power  to  enact  byelaws  for 

them? ^Yes.  That  point  is  picked  up 

in  our  proposals. 

4303.  In  paragraph  11  do  the  first  two 

words  ‘ Speaking  geneirally  ’ qualify  the 
statement?  Is  it  strictly  correct  that  com- 
mons cannot  be  planted  with  trees?  Is  it 
not  rather  that  trees  cannot  be  fenced 
and  therefore,  in  practice,  are  not 
planted? Yes. 

4304.  Mr.  Evans:  What  does  your 
reference  to  minerals  being  only  locally 

valuable  mean? For  the  most  part, 

the  minerals  which  are  found  under  com- 
mons are  roadstone  or  gravel,  and  it  is 
unusual  for  those  to  have  much  value 
outside  their  own  locality. 

4305.  Professor  Stamp : Is  that  true  of 
gravel?  Gravel  is  one  of  the  materials  in 
greatdemand  in  thecountry  and  more  and 
more  searches  are  being  made  for  new 

sources. Yes,  I think  probably  what 

you  are  saying  is  true.  It  does  not  arise 
in  the  neighbourhood  which  I know  per- 
sonally because  the  actual  gravel  which 
is  found  under  common  land — certainly 


in  Cambridgeshire — ^is  not  worth  carrying 
any  great  distance.  Gravel  varies  a good 
deal  in  quality. 

4306.  Does  your  statement  not  need 
qualifying?  There  are  gravel  pits  on 
Ranmore  Common  and  Headley  Heath 
from  which  enormous  quantities  have 
been  extracted  in  the  past.  1 should  have 
thought  that  the  gravel  underlying  many 
commons  was  likely  to  become  a very 

important  mineral  source. Alderman 

Hillier : There  are  several  instances  of  that 
in  Cannock  Chase  where  certain  people, 
because  of  their  residence  in  a specified 
area,  have  rights  to  win  gravel  from  cer^ 
tain  sites  in  the  Chase,  and  there  arc  other 
places  where  the  gravel  is  sold  on  a 
royalty  basis  by  the  lord  of  the  manor 
to  gravel-working  companies.  There  are 
three  quite  large  sites  on  Cannock  Chase. 
But  the  question  as  to  whether  the  whole 
of  Cannock  Chase  is  common  land 
proper  is  in  dispute,  and  I would  not 
like  to  express  an  opinion  on  that. 

4307.  Mr.  Evans:  Would  you  agree 
that  your  statement  that  ‘ minorals  are 
only  locally  valuable’ — ireally  requires 

some  qualification? Mr.  Pease:  Yes, 

I bow  to  your  superior  knowledge  there. 

4308.  Professor  Alun  Roberts:  In 
paragraph  1 1 you  also  refer  to  T.T.  farm- 
ing, and  say  that  it  is  rapidly  reducing 
the  usefulness  of  unfonced  grazing.  It  is 
undoubtedly  true  that  some  grazing  is 
not  now  being  usefully  taken  up,  but 
does  that  not  apply  only  to  the  present 
transition  period  while  herds  are  being 
graded  up  to  attestation?  Can  we  say  that 
no  use  will  be  made  in  future  by  cattle 
grazing  on  commons?  I can  conceive  of 
a good  grazing  common  coming  back 
into  full  production  when  complete  attes- 
tation is  attained,  and  that  will  not  be 
very  long  according  to  ministerial  hopes. 

’It  remains  to  be  seen  whether  the 

hopes  are  fulfilled, 

4309.  Will  the  commons  not  come  into 
their  own  when  all  the  cattle  in  the 
region  are  attested  and  there  is  no  fear 
of  contamination  by  reactors?  I can 
envisage  good  grazing  that  will  attract  a 
trebled  use  by  the  commoners  again  when 

the  whole  area  is  attested. Alderman 

Hillier:  I think  we  envisage  that 

possibility. 

4310.  Does  this  sentence  as  it  stands 
.not  suggest  however  that  you  are  rather 
writing  common  grazing  ofl;  altogether? 
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1 think  we  might  have  put  some- 
thing in  to  the  effect  that  this  is  a passing 
phase.  We  would  accept  that. — Mr. 
Peoic:  1 do  not  think  your  interpreta- 
tion was  our  intention  at  all.  We  were 
stating  what  the  position  is  now.  Of 
course,  I agree  with  you  that  one  ought 
to  look  ahead. — Admiral  Oldham'.  We 
say  that  the  law  should  be  purged  of  its 
economic  rigidity,  so  that  if  this  sort  of 
thing  'is  likely  to  continue,  safeguards  can 
be  taiken  to  prevent  it.  We  have  discussed 
this  point  and  agree  that  it  is  only  a 
toniiporary  phase. 

4311.  Professor  Stamp:  What  is  meant 
by  the  law  being  ‘ purged  of  its  economic 

rigidity'? Mr.  Pease:  That  is 

rather  a grandiloquent  way  of  saying 
that  the  law,  as  it  is,  prevents  fencing, 
and  we  would  like  to  see  it  made  more 
flexible  so  that  the  best  use  can  be  made 
of  the  land  either  by  fencing  it  or  in 
other  ways. 

4312.  Chairman:  Would  fencing  be 
combined  with  a right  of  public  access? 
^Yes. 

4313.  Professor  Stamp:  Would  ‘other 

ways’  include  plant, iing  trees? Yes, 

certainly. 

4314.  Sir  Donald  Scott:  And  plough- 
ing and  reseeding? Yes. 

4315.  Professor  Stamp:  What  is  meant 

by  the  word  ‘ security  ’ in  paragraph  12 
—security  of  tenure? If  it  is  neces- 

sary to  raise  money  by  borrowing,  there 
must  be  somebody  or  some  authority 
who  can  offer  some  sort  of  security,  not 
in  the  sense  of  stocks  and  shares  but  in 
the  form  o<f  a permanent  properly  con- 
stituted authority  that  cannot  run  away 
or  disappear  into  thin  air. — Admiral 
Oldham : I think  we  also  had  in  mind 
that  if  anyone  took  over  a piece  of  land 
for  some  purpose  or  other,  he  should 
have  the  right  to  hold  on  to  it  and  see 
the  project  through. 

4316.  Chairman:  On  paragraph  13, 
have  you  any  examples  where  an  applica- 
tion lias  been  made  to  the  Minister  for 
permission  to  put  up  a village  hall  or 
school  or  something  of  that  kind,  and 

the  application  has  been  refused? 

Mr.  Rees:  Yes,  there  was  a case  on 
Cwmllina  Common  where  an  application 
was  made,  following  a public  enquiry, 
for  the  local  authority  to  build  a village 
hall.  There  was  a meeting  of  the  Village 
Hall  Committee — such  committees  are 


responsible  for  the  erection  of  village 
hails  ; when  it  had  all  agreed  and  made 
enquiries  about  the  land  on  which  to 
erect  the  hall  it  met  opposition  from  all 
sources,  and  it  took  it  four  years  in 
which  to  obtain  half  an  acre  of  land 
under  an  Act  of,  I think,  the  seventeenth 
century,  whereby  half  an  acre  and  no 
more  could  be  taken  for  such  a purpose. 

4317.  Was  that  done  under  a Local 

Government  Act? No.  It  was  done 

by  means  of  a kind  of  deed  of  gift — I am 
not  quite  certain  exactly  how  to  describe 
it.  Learned  counsel  were  involved  in  it 
and  we  assume  now  that  the  Committee 
acted  quite  correctly.  At  all  events  the 
hall  has  been  built. 

4318.  Was  it  built  under  a charitable 

trust? ^Yes. 

4319.  Cannot  the  Minister  of  Agricul- 
ture in  the  normal  case,  give  permission 
for  such  a building  under  the  Commons 
Act,  1899?  Do  you  know  of  any  cases 

where  permission  has  been  refused? 

That  is  the  only  instance  where  the  Com- 
mittee has  applied  to  the  Minister  of 
Agriculture : permission  was  refused 

until  all  the  considerations  had  been 
satiisfied,  and  even  then  it  was  not  quite 
certain  whether  the  commoners’  rights 
had  been  safeguarded.  It  was  when  the 
lawyers  found  the  old  Act  whereby  a gift 
could  be  made  by  the  lord  of  the  manor 
that  the  Committee  was  able  to  proceed, 
and  not  until  then. — Mr.  Pease : Of 

course,  the  1899  Act  would  not  neces- 
sarily apply  to  a gift  to  a body  like  a 
village  hall  committee. 

4320.  Mr.  Arnold-Baker:  There  are  a 

number  of  cases  of  this  sort.  Many  vil- 
lage halls  are,  in  fact,  managed  by  volun- 
tary committees  upon  which  parish  coun- 
cils are  represented ; but  they  are 
voluntary  committees  in  nine  cases  out 
of  ten  and  not  commiittees  of  the  parish 
council. Mr.  Rees:  Yes.  The  com- 

mittee was  set  Uip  by  the  parish  council, 
which  is  represented  on  it  by  one  or  two 
nominees. 

4321.  Chairman:  The  condition  laid 
down  by  the  1899  Act  as  I understand  it, 
is  that  the  inclosure  must  be  for  the 
benefit  of  the  neighbourhood.  Would  not 
a village  hall  normally  be  for  the  benefit 
of  the  neighbourhood?  Do  you  know  of 
any  oases  of  applications  being  made  to 
the  Minister  under  that  particular  provi- 
sionl- — Mr.  Pease:  I cannot  think  of 
any. — Admiral  Oldham : There  was  one 
such  case  at  Milton-under-Wychwood. 
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That  was  a case  of  a very  large  village 
green  which  was  held  upon  charitable 
trusts. 

4322.  Were  war  memorials  put  up 

under  special  Acts? Mr.  Pease:  Yes 

— and  I think  that  the  fact  tha/t  a special 
Act  was  required  is  evidence  that  the 
ordinary  machinery  is  rather  difficult  to 
work. 

4323,  The  two  oases  cited  seem  to  have 
concerned  charitaible  trusts  where  there 
were  special  rules  applying;  do  you 
know  of  any  cases  where  there  was  no 
charitable  trust  and  the  land  was  just 
an  ordinary  common,  and  where  it  was 
not  possible  to  put  up  a village  hall 
unless  the  Minister  of  Agriculture  gave 

his  consent  under  the  1899  Act? 1 

know  of  no  such  case. 

4324-  Mr.  Arnold-Baker : Section  22 
of  the  1899  Act  refers  to  a whole  series 
of  particular  Acts.  1$  not  the  problem 
that  the  great  majority  of  village  halls 
are  put  up  by  voluntary  committees  on 
which  local  authorities  are  represented, 
but  which,  since  they  are  voluntary  com- 
mittees, are  not  covered  by  the  Acts  to 

which  Section  22  applies? ^Yes. — Mr. 

Rees:  May  I enlarge  upon  the  case  I 
have  just  mentioned,  Cwmllina  Com- 
mon? The  county  planning  officer  had  in 
mind  the  erection  of  12  houses  and  a 
primary  school  on  the  common,  the 
houses  surrounding  it  are  very  poor  and 
could  be  condemned  at  any  time.  There 
are  also  30  children  who  have  each  day 
to  go  from  the  village  to  a primary 
school  two  miles  away.  Once  it  was 
known  that  it  was  going  to  be  so  trouble- 
some to  secure  part  of  the  common  for 
■dies©  purposes  the  matter  was  dropped — 
I hope  temporarily. — Alderman  Hillier:  I 
would  like  to  make  one  point  in  regard 
to  the  village  hall  committee.  It  is  a 
condition  of  any  grant  from  the  Ministry 
of  Education,  and  in  some  cases  of  a 
grant  from  local  education  authorities 
and  rural  district  councils,  that  the 
management  of  a hall  must  be  in  the 
hands  of  a representative  committee, 
with  provision  for  representation  by 
every  social  and  voluntary  'body  in  the 
parish.  Consequently  the  parish  council 
as  such  or  the  rural  district  council 
would  not  qualify  for  a grant  in  the 
ordinary  way.  As  the  grants  are  very 
handsome— 50  per  cent,  or  33^  per  cent., 
perhaps-^the  local  people  are  anxious  to 
do  everything  that  they  can  to  qualify 
for  them. 


4325.  Chairman : Next  on  paragraph 
14:  is  the  provision  in  the  Act  of  1908 

ever  used? Mr.  Pease:  I am  not 

aware  of  any  case.  Fairly  recently  in 
Lincolnshire  a parish  tried  to  buy  out 
the  lord  when  a manor  was  put  ujp  for 
auction,  but,  of  course,  that  sort  of  thing, 
is  very  troublesome  for  a local  authority- 
to  attempt ; a certain  sum  of  money  was 
subscribe  voluntarily  for  the  purpose, 
but  it  was  not  enough,  when  it  came  to 
the  auction,  to  purchase  the  manor.  That 
is  the  nearest  example  that  I am  aware 
of  personally, 

4326.  Was  the  intention  in  that  case 

to  use  the  land  for  allotments  and  small- 
holdings?  Yes,  so  I am  informed. 

4327.  Can  land  be  acquired  in  this  way 
except  by  agreement?  Or  is  there  a 

power  of  compulsory  purchase? 

there  is  no  compulsory  power. 

4328.  to  the  next  paragraph,  you  refer 
to  the  delegation  of  powers  of  manage- 
ment to  the  parish  council  and  also  to, 
contributions  beirng  made  by  it.  Does  any 
parish  council  actually  contribute 
financially  to  the  management  of  a com- 
mon in  this  way?— — ^None  that  I am 
aware  of, 

4329.  Is  there  delegation  by  rural  dis- 
trict councils? Not,  I think,  very 

often.  I have  not  been  able  to  discover 
a case.  On  the  other  hand,  the  Rural 
District  Councils’  Association,  in  their 
memorandum  of  evidence,  r^erred  to 
delegation  as  though  it  were  a frequent 
thing. — 'Alderman  Hillier:  In  practice, 
delegation  is  not  very  popular  with  rural 
district  councils. 

4330.  Do  you  think  it  would  be  more 
popular  if  the  parish  councils  were  will- 
ing to  contribute? — -Yes,  in  the  case  of 
commons.  I was  thinking  ^ the  principle 
delegation  generally.  The  provisions  ar© 
there,  but  very  few  rural  district  councils 
do  in  fact  use  them. 

4331.  Professor  Stamp:  Is  it  desirable 
that  management  should  ibe  in  the  hands 
of  the  rural  district  council  rather  than 
the  parish  council?  Paragraph  15  leaves 

the  question  open. Mr.  Pease:  We 

enlarge  upon  that  later  in  our  memoran- 
dum. It  is  really  a matter  of  size  and 
convenience.  Where  a common  is  wholly 
within  one  parish  our  view  is,  as  stated 
here,  that  it  should  obviously  be 
managed  by  the  parish  council.  Where  a 
common  overlaps  into  two  or  three 
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parishes,  then  it  could  quite  well  Ibe 
managed  by  a joint  committee  of  parish 
CouncilB.  But  a very  large  common, 
stretching  over  a very  wide  area,  where 
there  is  a very  poor  and  scattered  popula- 
tion, would  probably  be  most  appro- 
priately managed  by  the  rural  district 
council.  I think  the  important  thing  is 
that  to  keep  an  open  mind  as  to  the 
details  of  any  scheme  and  to  be  pre- 
pared to  suit  each  scheme  to  local 
circumstances  as  they  arise. 

4332.  Could  you  envisage  a rather 
different  classification  of  commons ; into 
one  category  would  fall  those  which  are 
essentially  village  greens  and  would  seem 
to  be  primarily  of  interest  to  the 
parishioners  as. a whole— their  manage- 
ment might  well  remain  with  the  parish 
council ; into  a second  category  would 
gome  those  rural  commons  which  are 
largely  agricultural  in  importance  and  are 
not  so  much  the  direct  concern  of  the 
parish  council  as  such?  Could  there  be 

a twofold  division  that  way? No,  I 

would  not  favour  a division  by  function. 

1 can  think  of  agricultural  commons  in 
my  own  county  of  which  the  parish 
council  lets  the  grazing  to  some  farmer, 
usually  by  auction.  I think  that  size  is  a 
better  criterion,  t see  no  reason  why  a 
parish  council,  consisting,  as  it  usually 
does,  of  farmers  and  country  people, 
could  not  manage  a piece  of  agricultural 
land  as  well  as  the  rural  district  council. 

4333.  Let  us  take  the  other  extreme, 
■say,  Cannock  Chase— that  is  not  a village 
green!  Is  it  large  enough  to  be  of 
pational  significance?— Yes. 

4334.  Should  it  not  therefore  be  man- 
aged on  a rather  dilferent  basis  from  that 
of  the  local  parish? — —Yes.  We  have 
that  in  mind  in  our  memorandum.  We 
were  thinking  not  so  much  of  Cannock 
Chase  but  of  the  vast  parishes  in  North- 
umberland, for  example. — Admiral 
Oldham ; We  have  no  particular  wish  to 
stake  a claim  with  regard  to  the  manage- 
ment of  commons.  We  really  wish  to  see 
them  managed  by  some  public  authority 
to  their  best  advantage,  rather  than  to 
grab  power  for  ourselves. — Alderman 
Sillier  ■■  I would  agree  that  the  small 
village  green  type  of  common  should 
always  be  in  the  hands  of  the  parish 
council,  but  the  larger  ones  should  each 
be  dealt  with  on  their  merits.  I would 
not  like  to  suggest  any  hard  and  fast 
rules.  If  a common  is  of  the  nature  of 
a village  green  and  is  used  as  such,  then 


obviously  it  is  a village  affair  more  than 
anything  else.  Cannock  Chase,  of  course, 
contains  something  like  60  square  miles, 
with  five  or  six  parishes  to  my  knowledge 
— probably  ten  in  all — and  at  least  two 
urban  districts,  the  Cannock  and 
the  Rugeley  Urban  Districts.  It  would 
certainly  be  necessary  to  have  a large 
joint  committee  to  manage  it ; I would 
favour  that,  provided  it  was  appointed  in 
a democratic  way  by  the  local  authorities 
and  other  people  interested  in  the  area, 
and  not  superimposed  from  the  top.  One 
of  our  fundamental  objections  is  to 
superimposition  by  a Minister. 

4335.  Chairman:  In  paragraph  24  you 
do  not  mention  the  rural  districts  at  all. 
The  conclusion  which  one  might  draw  is 
that  management  is  always  to  be  in  1he 
hands  of  the  parish  council  or  a joint 

committee  of  parish  oounoils. Mr. 

Pease : I am  afraid  that  what  you  say  is 
quite  true  ; we  have  not  made  it  clear 
that  we  were  also  considering  the  larger 
commons.  There  is  a very  good  example 
in  Durham  where  there  is  an  enormous 
area  of  common  land  which  we  were 
quite  certain  in  our  minds  was  too  big 
for  any  one  parish  council  to  cope  with. 
—Admiral  Oldham : Paragraph  27  makes 
that  clear,  I think. 

4336.  Mr.  Arnold-Baker : Is  paragraph 
24  only  concerned  with  forgotten 
commons  which  you  assume  would  be 

small  in  most  eases? ^Yes.  The  big 

ones  are  remembered  or  only  partially 
forgotten. 

4337.  Chairman : On  paragraph  16,  are 
there  many  parishes  within  the  Metro- 
politan Police  District  to  which  this 
power  applies,  or  is  it  quite  exceptional? 

Mr.  Pease : I do  not  think  there  are 

many. 

4338.  On  paragraph  17 ; is  it  likely  that 
parish  councils  will  be  willing  to  con- 
tribute to  the  expenses  of  the  National 

Trust? It  has  not  very  long  been 

■brought  to  their  notice.  This  useful  pro- 
vision has  been  curiously  overlooked  by 
all  parties.  This  is  clearly  a case  where 
some  publicity  should  be  given  or  some 
action  taken  by  the  National  Trust,  and 
possibly  by  this  Association  too,  to  draw 
attention  to  it, 

4339.  Are  you  proposing  to  circularise 

your  members  about  it? Admiral 

Oldham : That  has  already  been  done  in 
the  ‘Parish  Councils  Review’. 
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4340.  Mrs.  Paton:  Are  there  many 
parish  councils  in  a financial  position  to 
contribute  towards  the  cost  of  such  a 

scheme? Mr.  Pease : That  would 

really  depend  upon  finding  some  ‘ live 
wire  ’ on  a parish  council  who  was 
interested  in  the  scheme  and  who  would 
galvanize  the  others  into  action. 

4341.  Are  not  all  parish  councils  poor? 

^No. — Alderman  HilUer:  There  are 

some  whose  penny  rate  product  is  in  the 
region  of  £120  or  £130.  If  they  levied 
their  maximum  rate  of  fourpence  a year 
they  would  have  something  like  £500. 

4342.  So  that  they  could  make  a con- 
tribution?  Yes,  some  of  them  could. 

But  the  wealthy  ones  are  the  exception, 
not  the  rule. 

4343.  Chairman:  Can  we  now  take 

paragraph  19?  First  you  refer  in  sub- 
paragraph  (a)  to  village  greens  being 
‘ usually  but  not  necessarily  common  or 
waste  of  the  manor  ’.  Does  that  mean 
that  sometimes  a green  is  freehold  land 
which,  by  custom,  is  used  for  the  recrea- 
tion of  the  inhabitants? Admiral 

Oldham:  Yes,  I think  so. — Mr.  Pease: 
It  is  difficult  to  say  to  whom,  sucih  land 
belongs,  but,  by  custom,  it  has  always 
been  used  by  the  inhabitants. 

4344.  Would  there  be  any  common 

rights  in  it? ‘No. 

4345.  Is  it  technically  outside  our 

reference? That  is  a point  which  I 

must  leave  to  you. — Alderman  Hillier: 
I think  it  turns  on  the  question  of  fact. 
One  ought  to  take  the  wide  view  and  say 
that  land  may  be  counted  common  by 
reason  of  actual  usage  as  a village  green 
even  if  there  is  no  actual  proof  of  its 
status. 

4346.  Chairman:  Is  the  right  to  in- 
dulge in  lawful  sports  and  pastimes  en- 
forceable by  the  inhabitants,  but  not  by 
the  parish  council?  Does  the  parish 
council  have  any  locus  standi  at  all? 

Mr.  Pease:  Not  unless  it  has  taken 

steps  to  make  byelaws  for  the  particular 
green. 

4347.  Under  what  power  would  bye- 
laws be  made? Under  the  Local 

Government  Act,  1894,  upon  application 
to  the  Home  Secretary. 

4348.  Does  not  that  solve  the  whole 

problem? Yes,  except  that  it  is  not 

quite  clear  whether  the  power  in  the 
Local  Government  Act,  1894,  applies 
universally  to  all  greens.  My  recollection 


of  the  wording  is  that  it  dearly  applies 
to  greens  on  which  a parish  council  has 
spent  money.  The  usual  procedure  is  to 
spend  the  money  and  then  claim  the 
right  to  regulate  the  green  on  the  score 
that  the  money  has  been  spent  on  it! 

4349.  Mr.  Arnold-Baker:  Is  this  the 
provis,ion  in  subsection  8 (i)  (d)  of  the 
1894  Act,  ‘ ...  to  exeroi.se  [certain 
powers]  with  respect  to  any  recreation 
ground,  village  green,  open  space  or  pub- 
lic walk,  which  is  for  the  time  being 
under  their  control,  or  to  the  expense  of 

which  they  have  contributed  . . . ’ ? 

Yes,  that  is  the  key  that  opens  the  door. 

4350.  Chairman:  What  does  that 

mean?  If  a parish  council  has  cleared 
the  litter  on  one  occasion,  has  it  contri- 
buted to  the  expense? 1 can  think 

of  no  case  in  which  this  matter  has  ever 
been  challenged  in  the  courts,  but  it 
is  a point  on  which  I very  frequently 
have  to  advise  parish  councils ; the  ad- 
vice that  I give  is  that  if  at  any  time 
they  have  spent  money  on  the  green 
without  it  being  questioned  by  the  district 
auditor,  that  entitles  them  to  say  that 
the  common  is  one  to  which  the  power 
to  make  byelaws  applies.  It  is  the  Home 
Secretary  who  makes,  the  byelaws  and  in 
my  experience  no  difliculty  has  been 
raised.  But,  in  any  case,  I think  the  Com- 
mission should  make  this  matter  clear 
in  the  future  in  the  sense  we  suggest. — 
Alderman  Hillier:  One  of  the  great  dan- 
gers in  modern  times  i.s  the  haphazard 
parking  of  motor  vehicles  on  village 
greens.  We  had  a case  in  Staffordshire 
where  a local  haulier  started  to  park  a 
heavy  goods  lorry  on  the  village  green 
regularly  and  continued  to  do  so  for  a 
long  period.  The  parish  council  wrote  to 
the  Association  for  advice,  but  the  legal 
position  proved  to  be  so  obscure  that 
they  were  not  able  to  do  very  much 
except  by  putting  pressure  on  the  haulier 
to  take  his  vehicle  away.  1 am  not  quite 
sure  what  the  ultimate  end  of  it  was. 

4351.  What  is  the  legal  remedy  in  a 
case  like  that— indictment,  or  something 
of  that  sort?— — Mr.  Pease : In  my  own 
parish  we  were  troubled  with  a caravan 
which  was  parked  on  what  we  deemed 
to  be  a village  green  ; we  had  byeluw.s 
made  for  the  green  and  then  threatened 
to  use  them. 

4352.  But  what  of  the  case  where  no 

byelaws  have  been  made?  Is  tliere  no 
legal  remedy? There  is  not  very 
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much  that  can  be  done,  unless  there  is  a 
nuisance.  Of  course,  if  the  oifence  is  a 
nuisance  within  the  meaning  of  the 
Pablic  Health  Acts  the  local  sanitary 
authority  can  take  action.  It  is  possible, 
too,  that  the  planning  authority  would 
have  powers  under  the  Town  and  Coun- 
try Planning  Act,  1947,  but  that,  of 
course,  is  pretty  recent. 

43  53.  But  what  is  the  common  law 
remedy?  Is  it  an  indictment,  an  action 

for  damages,  or  what?- 1 am  not  a 

lawyer— 1 do  not  know. 

43  54.  I think  there  must  be  a common 
law  remedy  and  I imagine  it  is  something 
like  an  indictment  for  comimon  law  mis- 
demeanour. At  any  rate,  is  that  another 

I>oinl  that  needs  to  be  cleared  up? 

Yes.  In  any  case,  if  the  proposals  which 
this  Association  is  urging  were  put  into 
effect  all  that  would  be  simplified  of 
course. 

4355.  Mr.  Arnold-Baker:  Is  not  the 
legal  position  that  an  indictment  could  be 
obtained  if  the  green  were  a highway 
green,  but  not  if  it  were  an  ordinary 

village  green? Alderman  HilUer'.  The 

accent  of  the  second  sub-paragraph  under 
(fl)  is  on  the  law’s  obscurity.  The  whole 
position  is  so  obscure  that  the  parish 
council  normally  cannot  lake  action,  and 
no  private  person  .is  willing  to  do  so. 

4356.  Chairman:  1 am  not  quite  clear 
what  the  rest  of  that  sentence  means— 

' whether  the  parish  council  is  entitled 
to  exercise  its  other  functions  ’.  What 
other  functions  are  referred  to  there? 

Mr.  Pease : That  refers  to  the 

powers  of  management  under  the  Local 
Govern.ment  Act,  1894. 

4357.  Are  those  the  powers  you  refer 

to  in  the  last  sentence  of  the  paragraph 
where  you  talk  of  the  parish  council 
usurping  the  land? ^Yes.  That  is  put- 

ting in  other  language  the  case  I was  just 
citing  to  you. 

4358.  Professor  Stamp:  Cases  have 

been  brought  to  our  notice  where  it  is 
said  an  inconsiderate  and  powerful  parish 
council  has  usurped  the  rights  of  a small 
•handful  of  down-trodden  cewnmoners, 
who  claim  that  they  are  the  only  people 
who  have  any  legal  right  in  the  land. 

Does  that  often  happen? 1 know  of 

no  such  case. — Admired  Oldham:  What 
rights  were  they? 

4359.  Exclusive  rights  of  grazing,  with- 
out any  public  right  of  access  ; the  parish 
council  decreed,  so  it  is  alleged,  that 


there  were  public  rights  of  access,  and 
playing  games,  and  that  the  remaining 
commoners  were  deprived  of  their  graz- 
ing rights.  Have  you  heard  of  any  con- 
flicts of  that  sort  between  commoners 

and  parish  councils? Mr.  Pease:  No 

such  case  has  been  brought  to  our  notice. 

— Admiral  Oldham : Was  the  playing  of 
games  an  innovation  or  had  they  been 
played  there  for  some  time? 

4360.  I do  not  know.  The  point  is  that 
certain  cases  have  been  brought  forward 
where  the  commoners,  few  perhaps  in 
number,  say  that  their  legal  rights  of 
grazing  have  been  infringed  by  the  parish 
council  taking  over  the  common  and 

allowing  public  games  and  access. 

Mr.  Pease:  I believe  that  about  a year 
ago  there  was  a High  Court  case  about 
a common  of  that  sort  in  Surrey,  at 
Bletchingley.  That,  however,  was  an 
attempt  to  build  on  common  land  which 
had  been  used  for  cricket  in  the  past. — 
Alderman  Hlllier:  Of  course,  these  cases 
would  not  normally  come  to  us,  because 
the  commoners  would  not  approach  our 
As.sooiation  for  advice, 

4361.  The  point  is  brought  out  where 
you  say;  ‘Cases  are  known  where  the 
condition  of  a green  has  deterio- 
rated. . . . ’ Who  decides  that  it  has  done 
so?  The  commoners  may  want  it  for 

grazing  their  animals  as  it  is. Mr. 

Pease : We  bad  in  mind  the  sort  of  case 
where  the  condition  of  a green  was 
deteriorating  through  cars,  lorries  or 
caravans  being  driven  or  parked  on  it. 
It  would  be  quite  proper  for  a parish 
council  to  draw  attention  to  that  sort  of 
deterioration. 

4362.  But  if  you  regard  it  as  a proper 
duty  of  the  parish  council,  why  do  you 
put  the  word  ‘ usurped  ’ in  inverted 
commas  as  if  implying  that  there  is  no 

legal  ground  for  that  view? ^You  have 

rightly  noticed  .the  inverted  commas.  The 
implied  qualification  is  very  important. 
—Admiral  Oldham:  1 think  it  de- 

pends to  some  extent  whether  the  villagje 
green  is  a common  or  not.  If  the  green 
is  really  a village  green,  then  I think  our 
suggestion  is  sound,  but  if  it  could  be 
argued  that  the  land  in  question  is  a 
genuine  common  I do  not  think  it  is 
quite  so  clear.  In  the  case  you  are  citing 
the  parish  council  might  have  usurped  a 
common  rather  than  a green. 

4363.  Mr.  Arnold-Baker:  Does  your 
use  of  the  word  ‘ usurped  ’ really  arise 
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out  of  the  peculiar  wording  of  the  Local 

Qovernment  Act,  1894? Mr.  Pea.^e: 

Yes:  we  had  that  Act  in  mind.  It  was 
perhaps  not  a very  happy  choice  o-f  word. 

4364.  Chairman:  Go-ing  on  to 

paragraph  19  (6),  I am  not  quite 
clear  how  the  village  greens  set 
out  under  inclosure  acts  became  the 
property  of  parish  councils.  Was  the  land 
simply  set  aside  for  the  recreation  of  the 
inhabitant  by  the  act  or  award,  the  title 

remaining  in  the  lord  of  the  manor? 

Yes. 

4365.  How  would  the  title  be  trans- 
ferred to  a parish  council? Of  the 

various  cases,  one,  Barrington  Green,  is 
in  my  own  county,  Cambridgeshire, 
where  the  parish  council  have  been  made 
the  trustees  for  the  village  green  by  a 
scheme  under  the  Charitable  Trusts  Act. 

4366.  But  in  an  ordinary  award  the 
green  would  not  be  vested  in  the  parish 
council.  Is  there  some  provision  in  one 
of  the  Local  Government  Acts  which 
would  transfer  the  title  to  the  council? 

1 think  not.  Many  of  these  village 

greens  were,  in  fact,  vested  in  such  bodies 
as  the  overseers  of  the  parish,  and 
descended  from  them  by  virtue  of  sub- 
sequent statutes. 

4367.  Next  on  sub-paragraph  (c)  ‘ Vil- 
lage Greens  in  the  Highway,  were 
greens  of  this  sort,  which  are  highways 
at  common  law.  created  because  the  high- 
way was  originally  rather  wide  and 
usually  full  of  mud,  so  that  the  metalled 
road  built  later,  which  is  what  we 
usually  mean  now  by  the  highway,  took 

only  a small  portion  of  them? Yes, 

I think  so.  With  some  inclosure  awards 
the  map  shows  that  a wide  portion  was 
left  by  the  highway  which  is  not  xised 
no-w  but  which  used  to  be  previously 
whenever  the  way  became  founderous 
and  had  to  be  moved. 

4368.  If  the  parish  council  has  no  juris- 
diction over  that  sort  of  green  at  all,  is 

it  vested  in  the  highway  authority? 

Yes.  Of  course,  there  are  a lot  of  mar- 
ginal cases  whose  status  is  in  dispute  : 
that  is  to  say,  when  we  want  the  highway 
authority  to  tidy  them  up  and  keep  them 
looking  decejit,  they  say  that  they  are  no 
part  of  the  highway ; but  when  they 
want  to  widen  the  road  they  claim  that 
the  greens  are  part  of  the  highway. 

4369.  Is  that  what  you  mean  by  ‘ ad- 
ministrative disputes  ’ at  the  end  of  the 


paragraph ? es. — Alderman  Hillier : 

The  present-day  litter  problem  has  made 
this  point  of  rather  special  importance 
because  county  councils  generally  refuse 
to  accept  liability  for  removing  litter 
from  anywhere  except  the  metalled  part 
of  the  road  or  its  immediate  verge. 
They  say  that  the  rest  of  the  ground  is 
the  sanitary  authority\s  responsibility, 
who,  in  turn,  say  that  it  is  not. 

4370.  In  your  proposals,  in  paragraph 
21,  you  do  not  say  what  you  mean  by 
‘ provision  for  the  cheap  and  speedy 
settlement  of  disputes'.  Have  you  any 

specific  idea  on  this? Mr.  Pease:  No* 

We  regard  that  as  really  a matter  for  the 
lawyers.  It  is  important  that  disputes 
should  get  settled  cheaply  and  fairly,  hut 
it  is  very  difficult  to  strike  a balance. 

437L  What  is  the  present  procedure— 
to  indict  the  county  council  for  failing  to 

maintain  the  highway? Yes;  cases 

like  that  have  arisen.  There  was  one  in 
Wiltshire  the  other  day.  It  is  a frightfully 
cumbersome  method  of  settling  a not 
very  large  administrative  problem. 

4372.  Professor  Stamp:  In  the  first 
sub-paragraph  of  paragraph  21  there  is  a 
very  positive  recommendation : ‘ they 
should  by  statute  be  declared  to  be  the 
property  of  the  council  or  representative 
body  of  the  pari.sh  in  which  they  lie’. 
You  have  admitted  that  a good,  many 
parishes  have  no  pari.sh  council  or  other 
representative  body ; how  then  can  that 

be  a satisfactory  basis? Alderman 

Hillier : Where  there  is  no  pari.sh  council 
the  parish  meeting  has  all  the  right.>i  of  a 
pari.sh  council. 

4373.  But  in  many  parishes  is  it  not  a 
very  mcKribund  gathering,  if  it  ever  meets 

at  all? By  law  it  should  meet  twice  a 

year. — Mr.  PecA'sc : The  chairman  of 
the  meeting  and  the  rural  district  council 
representative  together  arc,  in  law,  a 
representative  body,  and  in  a ca.se  such 
as  this  would  be  entitled  to  act. 

4374.  But  would  it  not  be  more  satis- 
factory if  villaige  greens  were  declared  to 
be  the  properly  of,  for  example,  the 
county  councils  or  the  rural  district  coun- 
cils, powers  of  management,  where  ap- 
propriate, being  delegated  to  the  parish 

council?! That  is  a more  roundabout 

way  of  doing  the  same  thing. 

4375.  Is  there  not  a danger  in  declaring 
that  tracts  of  common  land  should  be  the 
property  of  bodies  sometimes  admittedly 
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v^ry  active  but  sometimes  not,  and  some- 
times in  fact  inoiribund? No,  I do  not 

Ihink  so.  I would  not  agree  with  you. 
— Admiral  Oldham ; We  mentioned  the 
question  of  t»arish  meetings  in  paragraph 
24.  i do  not  think  that  we  would  claim 
•ttiat  all  parish  meetings,  where  there  is 
no  parish  council,  are  really  satisfactory 
bodies  to  deal  with.  But  we  point  out 
that  it  is  the  policy  of  the  Association — ■ 
and,  indeed,  it  is  staled  in  the  White 
Paper  on  the  Area  and  Status  of  Local 
Authorities* — that  all  parishes  should, 
in  future,  have  parish  councils,  so  we 
hope  that  the  weakness  of  the  parish 
meeting  will  be  only  temporary.  I would 
not  for  a moment  claim  that  the  parish 
meeting,  as  it  stands  at  present  and  as 
Professor  Stamp  has  said,  is  an  altogether 
satisfactory  body  for  this  purpose. 

4376.  Chairman:  In  your  draft  defi- 
nition of  a village  green  you  cover  three 
different  kinds,  first,  greens  established 
under  an  inclosure  ajward  ; secondly,  land 
over  which  there  are  customary  rights  ; 
and,  thirdly — under  a very  wide  defini- 
tion indeed — ‘ . . . any  uninclosed  open 
space  which  is  wholly  or  mainly  sur- 
rounded by  houses  or  which  has  been 
continuously  and  openly  used  by  the 
inhabitants  for  all  or  any  such  purposes 
during  a period  of  at  least  20  years  . . .’ 

‘ Any  uninclosed  open  space  which  is 
wholly  or  mainly  surrounded  by 
houses.  . . .’  may  be  private  land.  Surely 
the  mere  fact  that  it  is  not  inclosed  does 
not  mean  that  the  inhabitants  have  any 

right  in  it? Mr.  Pcaae:  It  is  difficult, 

of  course,  to  draw  up  a definition  of  a 
village  green  which  is  watertight. — Ad- 
mirdl  Oldham:  For  all  practical  pur- 
pose.s.  the  word  ‘ uninclosed  ’ would  rule 
out  all  private  property,  T think.  T cannot 
think — though  others  may — of  any  un- 
inclosed land  in  a village  which  is  likely 
to  be  private  property. 

4377.  Then  why  put  it  in? It  has 

to  be  in.  This  is  just  to  define  what  is  a 
village  green.  It  does  define  it  in  a way 
which  differentiates  it  from  private 
property. 

4378.  But  would  not  all  those  cases  be 

ones  where  the  inhabitants  have  cus- 
tomary rights? am  not  sure  of  that. 

There  are  certain  greens  which  are  per- 
haps not  quite  big  enough  for  there  to 
be  customary  rights  for  playing  on,  or 
anything  of  that  kind,  which  might 
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otherwise  not  be  covered. — Mr.  Pease: 
They  indlude  particularly  the  greens  on 
which  the  parking  nuisance  is  at  its 
worst;  they  are  small  in  area  and  the 
persistent  parking,  let  us  say,  of  a single 
lorry  on  them  very  quickly  spoils  them 
as  nice  pieces  of  open  grass  within  a 
village. 

4379.  Professor  Stamp:  In  paragraph 
22  you  make  the  bold  statement : 

‘ Manorial  or  common  rights  (other  than 
grazing)  in  village  greens  are  valueless 
. . . ’ Is  that  true,  for  example,  of  gtavel 
rights  or  piscary  rights  in  the  village 

pond? ^It  is  true  in  the  case  of  greens, 

which  are  small  in  extent. 

4380.  Mr.  Arnold-Baker:  Could  any 

underlying  gravel  deposit  be  taken  with- 
out interfering  with  the  rights  of  recrea- 
tion?  Alderman  Hillier:  No,  not 

without  interfering  with  the  rights  of 
gazing. — Mr.  Pease:  I do  hot  think 
mat,  in  practice,  a gravel  deposit  would 
be  very  valuable  on  a green,  if  there 
Were  other  rights  over  the  land. 

4381.  Chairman  : Yes.  You  then  say  in 

the  same  paragraph : ‘ Grazing  rights 
which  have  not  been  exercised  for  six 
years  should  be  deemed  to  have  lapsed 
. . . Do  you  mean  that  there  should  be 
no  compensation? Yes. 

4382.  On  some  greens  is  there  a right 

to  turn  out  geese  and  other  non-common- 
able  beasts? Yes. 

4383.  Is  that  sort  of  right  included  In 

grazing? Alderman  Hillier:  I think 

so,  because  a goose  does  graze. 

4384.  Professor  Stamp : Might  not  the 
‘ valueless  manorial  rights  as  you  now 
call  them,  in  the  event  of  a change  in 
the  law  suddenly  become  extremely  valu- 
able in  the  opinion  of  the  lord  of  the 
manor  for  purposes  of  compensation? 

Mr.  Pease:  Only  if  he  could  prove 

that  he  could  get  his  gravel  without  in- 
terfering with  other  people’s  rights  over 
the  green. 

4385.  Are  there  not  many  commons 
where  the  owner  could  claim  that  he 
would  be  robbed  entirely  Of  the  very 
high  value  of  the  gravel  and  that  it 
could  be  skimmed  off  and  the  land  re- 
stored in  a better  condition  than  before 

for  purposes  of  recreation? ^But  the 

point  is  that  cricket  could  not  be  played 
on  the  green  while  the  gravel  was  being 
extracted. 

4386.  But  it  could  if  part  were  left. 
The  Advisory  Committee  on  Sand  and 
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Gravel  has  demonstrated  the  increasing 
significance  of  gravel  throughout  the 
country.  As  I said  at  an  earlier  stage  in 
this  discussion  must  we  not  look  at  the 
gravel  rights  afresh  and  regard  them 
as  potentially  much  more  valuable 
than  they  have  been  in  the  past? 
That  is  why  I am  pressing  this 
point  Is  there  any  reason  why  gravel 
should  not  be  taken  from  under  village 

greens? Alderman  HilUer\  I should 

say  that  the  quantity  involved  in  the 
ordinary  small  village  green  would  be  so 
small  that  it  would  not  justify  the 
setting-down  of  the  mechanised  appara- 
tus necessary  to  extract  it.  Unless  one  is 
prepared  to  take  it  as  it  comes,  sand  and 
al,  the  gravel  would  not  be  of  any  great 
value.  It  can  only  become  so  by  using 
machinery  to  clean  it  and  remove  the 
sand. 

4387.  Mrs.  Paton:  Is  it  all  a matter 
of  size?  Are  you  thinking  in  paragraph 

22  only  of  very  small  pieces  of  land? 

Mr.  Pease:  Yes.  The  paragraph  applies 
to  greens,  of  course,  as  distinct  from 
larger  commons. 

4388.  Professor  Stamp:  Turning  to 
paragraph  23,  is  the  classification  into 
‘forgotten’  and  ‘remembered’  com- 
mons one  introduced  by  the  Association 
for  the  purpose  of  your  memorandum,  or 

has  it  already  been  used  elsewhere? 

I am  not  aware  that  it  has  been  used  by 
anyone  else. 

4389.  Chairman:  You  say  ‘no  ascer- 
tainable right  owners  ’ ; but  has  it  not 
to  be  ascertained  that  there  are  none? 
^Yes,  quite  so. 

4390.  Professor  Stamp:  On  paragraph 

25,  does  the  Association  regard  the 
Minister  of  Agriculture  as  the  appro- 
priate Minister  where  the  use  of  com- 
mons is  concerned? ^Yes,  with  the  one 

exception  that  we  have  already  touched 
upon. 

4391.  Chairman:  How  do  you  reconcile 

this  paragraph  with  your  proposal  that  all 
commons  should  be  open  to  public 
access? Public  access  is  not  neces- 

sarily incompatible  with  grazing. 

4392.  Do  you  mean  by  animals  like 

cattle,  for  instance? ^Yes ; nor  is  it 

incompatible  with  forestry.  It  is,  of 
course,  incompatible  with  crops,  but  both 
grazing  and  forestry  are  compatible  with 
public  access. 

4393.  Forestry,  though  only  after 

twenty  years  or  so? Less  than  that. 


4394.  Would  one  not  have  to  fence  the 
common  while  the  trees  were  growing? 

Yes,  but  the  whole  common  would 

not  necessarily  be  planted. — Mr.  Rees: 
The  Forestry  Commission  do  not  fence 
all  their  forests.  I have  in  mind  quite  a 
number  in  Montgomeryshire  where  they 
are  still  nnfenced. 

4395.  Are  they  young  forests? ^Yes, 

they  have  been  planted  since  the  war. 
Whether  it  is  intended  to  fence  them  later 
on,  I do  not  know,  but  they  are  unfenced 
at  the  present. 

4396.  We  come  now  to  paragraph  26 
and  ‘ remembered  ’ commons.  How  is 
one  to  provide  sanctions  against  ineffi- 
cient agricultural  use  of  a common? 
Against  whom  are  they  to  be  taken? 
Would  ‘ inefficient  agricultural  use  ’ 

usually  mean  insufficient  grazing? 

Mr.  Pease:  Yes.  Of  course,  there  is  a 
statutory  body  whose  business  it  is  under 
the  Agriculture  Act,  1947,  to  deal  with 
inefficient  agriculture.  If  there  is  a court 
or  some  association  which  Is  managing 
the  commons  under  satisfactory  arrange- 
ments, that  would  be  the  body  against 
whom  sanctions  would  no  doubt  be 
taken. 

4397.  But  insufficient  grazing  may  be 
due  to  public  access.  There  may  be  dogs, 
people  driving  cars  and  litter  left  all 
about  the  place.  Against  whom  woukl 

sanctions  be  taken  then? ^The  body 

managing  the  common,  whether  a court 
or  some  association  of  commoners  and 
others,  such  as  are  found  in  operation 
in  Cornwall  and  Devonshire. 

4398.  You  mentioned  the  Agriculture 
Act,  1947.  Do  you  mean  that  the  com- 
mon would  be  transferred  to  the  control 
of  the  County  Agricultural  Executive 
Committee  and  that  they  would  then 

regulate  it  themselves? ^The  first  step 

is  for  the  County  Agricultural  Commit- 
tee to  say  to  a farmer : ‘ We  do  not  think 
that  this  land  of  yours  has  been  farmed 
properly,  and  our  advice  to  you  is  so 
and  so  ’ ; if  need  be,  they  would  treat 
the  court  or  the  committee  of  commoner.^ 
in  the  same  way. 

4399.  Take  some  of  the  commons  in 
Surrey,  which  have  simply  become  over- 
grown because  there  is  insufficient 
grazing  and  no  rabbits,  now  to  keep  the. 
growth  down.  What  would  you  do  with 

.those? ^Paragraph  26  applies  only 

where  the  arrangements  are  still  working 
well. — Admiral  Oldham : The  ultimate 
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sanction  would  be  much  the  same  sort 
of  thing  as  happens  if  a parish  council 
fail  to  make  proper  use  of  their  allot- 
ments and  the  county  council  step  in  and 
manage  them  for  them.  The  ultimate 
sanction  would  be  dispossession  and  the 
setting  up  of  a body  to  manage  the 
common  properly.  That  is  really  what  it 
amounts  to.  I have  no  doubt  that  one 
would  try  to  get  the  people  who  were 
managing  the  common  to  do  so  properly, 
but,  by  and  large,  it  comes  down  to  dis- 
possession and  putting  in  somebody  else. 

4400.  Professor  Alun  Roberts'.  But  is 
there  not  the  difficulty  that  on  common 
land  there  is  no  generally — or  even 
regionally  or  locally — accepted  standard 
of  good  husbandry,  which  is  the  ultimate 
criterion  of  the  efficient  use  of  inclosed 
farming  land?  I think  it  would  be  very 
difficult  to  apply  sanctions  without  some 
criterion  and  traditionally  accepted  stan- 
dard of  good  husbandry. Mr.  Pease: 

It  is  a very  difficult  matter,  even  in  the 
best  of  cases.,  as  the  Minister  of  Agricul- 
ture has  found.  Even  those  cases  that  do 
not  reach  the  newspaper  headlines  can 
create  difficulty  locally,  and  I think  that 
if  it  were  to  be  a matter  of  dispossessing 
an  authority,  a court  or  a committee  of 
commoners  managing  a common,  it 
would  be  difficult— certainly  very  difficult 
in  the  abstract.  It  might  not  be  so  difficult 
with  a particular  case  which  could  be 
decided  on  the  facts  and  merits. — 
Admiral  Oldham:  This,  surely,  is  the 
basis  of  the  whole  problem,  that  common 
land  is  being  wasted,  so  tO'  speak,  at  the 
present  time,  and  that  some  means  must 
be  found  of  making  better  use  of  it. 

4401.  -My  point  is  that  theje  must  be 
a basis  for  discussion.  In  the  absence  of 
a generally  accepted  criterion  of  good 
husbandry,  as  there  is  for  inclosed  land, 
it  would  be  necessary  to  find  one.  We 
cannot  proceed  by  analogy  with  inclosed 
land  unless  we  have  a criterion  for  the 
efficient  management  of  common  land: 
but  that  has  never  emerged  in  the  past. 

Do  you  mean  that  we  should  not 

have  assumed  in  our  memorandum  that 
there  was  a standard  already,  but  we 
should  have  laid  down  what  it  should 
be? 

4402.  I am  not  saying  that  was  a 
specific  duty  for  you.  But  there  is  no 
such  standard  at  present  and  one  would 
have  to  be  evolved  somehow  or  other 
before  anyone  could  apply  the  ordinary 


procedures  governing  land  use  to  com- 
mon land  as  you  suggest. Mr.  Pease : 

That,  of  course,  is  a matter  for  agricul- 
tural experts  rather  than  parish  councils. 

4403.  Chairman:  This  seems,  to  con- 
nect up  with  your  paragraph  27.  The 
scheme  of  management  comes  first ; if 
the  scheme  of  -management  is  inefficient 
it  is  then  that  the  question  of  sanctions 

would  be  raised?- Admiral  Oldham: 

Yes. — Mr.  Pease'.  We  had  assumed  in 
paragraph  27  that  if  an  effective  go-vern- 
ing  body  were  set  up  where  there  now  is 
none,  they  would  set  about  their  job 
properly.  In  the  last  resort,  no  doubt, 
proceedings  under  the  Agriculture  Act 
could  be  taken  against  them,  but  I think 
it  would  be  very  unlikely  that  action 
would  have  to  be  taken  against  a public 
authority,  which  is  very  sensitive  to  that 
sort  of  thing. 

4404.  Would  the  scheme  of  manage- 

ment be  primarily  for  agricultural  pur- 
poses?  ^No,  I do  not  think  so.  It 

would  depend  entirely  on  the  nature  of 
the  commons.  You  r^erred  just  now  to 
the  Surrey  commons — most  of  those  are 
quite  unsuitable  for  agriculture  and  their 
primary  use  would  be  for  amenity  and 
recreation. 

4405.  I am  still  not  clear  then  what 
exactly  is  the  intention  of  the  words  in 
paragraph  26  ‘ ...  to  provide  sanctions 
against  inefficient  agricultural  use  \ How 
can  that  be  done  if  there  is  no  scheme  of 
management,  and  no  conservators,  com- 
mittee or  local  authority  in  control,  who 
can  be  said  to  be  inefficient  from  an 

agricultural  point  of  view? 1 think 

our  idea  was — certainly  in  paragraph  27 
— that  if  we  set  up  an  effective  govern- 
ing body,  that  would  deal  with  inefficient 
agricultural  use. — Admiral  Oldham: 

And  lit  would  also  mean  that  if  there 
was  an  allegedly  inefficient  body  in 
charge  of  a common — unlike  the  situa- 
tion where  no  change  was  required  in 
the  existing  arrangements — there  would 
be  some  other  body  that  could  step  in 
and  try  to  put  matters  right.  But  if  you 
think  that  we  are  shirking  a definition  of 
what  the  standard  of  efficiency  should  be, 
we  will  endeavour  to  supply  one. 

4406.  We  would  be  very  glad  for  you 
to  try,  but  I think  you  will  find  it  very, 

very  difficult. ^Yes,  I was  going  to 

say  that! 

4407.  Professor  Alun  Roberts:  Is  not 
the  root  of  the  problem  that  the  man 
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who  farms  common  land  is  not  a free 
agent?  His  farming  practices  have  to 
contend  with  freedom  of  access  to  people 
and  dogs.  He  cannot  resort  to  the 
seasonal  concentration  of  stock  on  sec- 
tions of  his  land  as  happens  on  land  in 
private  occupation.  Anyone  who  has  to 
produce  a criterion  of  efRciency  on  com- 
mon land  certainly  will  have  a fearsome 

task. Surely,  if  land  which  is  suitable 

is  to  grow  crops  it  must  be  fenced.  If  it 
is  suitable  only  for  grazing,  then  it  has 
to  be  looked  after  for  that  purpose. 
Grazing  would  be  compatible  with  public 
access  over  most,  if  not  all,  of  it.  What 
is  really  wanted  is  to  know  what  the  land 
is  good  for : I think  the  County  Agricul- 
tural Executive  Committee  are  the 
authority  to  advise  on  that  and  to  guide 
management  committees. 

440S.  Professor  Stamp'.  I would  not 
disagree  with  Professor  Roberts  but,  in 
the  quite  recent  past,  the  Ministry  of 
Agriculture  graded  farmers  as  A,  B and 
C,  and  all  that  is  now  required  is  a re- 
definiition  of  a C farmer  where  common 
land  is  concerned.  If  the  management  of 
a common  were  graded  ‘ C would  it 
be  taken  out  of  the  hands  of  the  exist- 
ing authority  and  given  to  someibody 

else? Mr.  Pease:  I do  not  think  the 

decision  would  be  so  frightfully  difficult 
on  the  facts  of  any  particular  case.  One 
would  have  to  recognise  that  the  farming 
practice  that  the  management  committee 
could  adopt  was  limited  by  public  access, 
and  so-  cm,  depending  on  the  particular 
scheme  made ; but  the  County  Agricul- 
tural Executive  Committee  would  surely 
have  some  idea  as  to  whether  the 
management  committee  was  making  the 
best  use  of  the  land  which  was  possible 
under  those  limitations. 

4409.  IWy  difficulty  over  paragraphs  26 
and  27  is  quite  different.  In  paragraph  26 
you  urge  the  examples  of  the  Laxton 
Court  Leet  and  the  Cornwall  Com- 
moners Association.  The  one  is  a parish 
concern,  the  other  a body  which  tran- 
scends, or  even  at  times,  may  conflict  with 
parish  interests.  Then,  in  paragraph  27, 
you  come  down  in  favour  of  empower- 
ing the  county  council  to  maike  schemes. 
Are  you  not  really  advocating  manage- 
ment at  three  different  levels? IWe  do 

not  mean  that  the  county  council  should 
make  a scheme  and  put  itself  in  charge 
of  the  common.  We  suggest  that  the 
county  council  should  be  the  scheme- 
making authority,  the  actual  manage- 


ment, being— as  We  have  indicated  else- 
where— by  the  parish  council,  if  the 
common  was  of  manageable  size  for  one 
parish  common.  After  all,  a county 
council  can  make  a scheme  for,  let  us 
say,  the  revision  of  the  boundaries  of 
administrative  parishes ; but  that  does 
not  mean  that  the  county  council  takes 
over  the  administration  of  the  parishes 
for  which  the  scheme  with  all  its  con- 
sequential provisions  is  made. 

4410.  Mr.  Arnold-Bakcr:  Do  yon 

intend  the  county  council  should  consult 
the  County  Agricultural  Executive  Com- 
mittee in  making  a scheme? Yes. 

Perhaps  I could  add  hero  that  in  con- 
nection with  paragraph  27  we  did  discuss 
whether  members  of  the  public 
other  than  commoners  should  be 
entitled  to  apply  for  a scheme  of 
management  to  be  made,  or  whether 
the  'Minister  himself,  if  nobody  had 
made  any  application  to  him,  should 
be  empowered  to  make  a scheme.  We 
thought  it  might  perhaps  be  a good  plan 
to  give  members  of  the  public  other  than 
commoners  the  right  to  apply  subject  to 
the  same  conditions  and  safeguards,  of 
course — in  order  to  deal  with  the  situ- 
ation in  which  neither  the  right  owners, 
the  parish  council,  the  parish  meeting  nor 
the  district  council,  for  one  reason  or 
another,  would  take  any  action.- — - 
Alderman  HHlicr:  I would  like  to 

emphasise  the  point  in  the  penultimate 
sentence  of  paragraph  27,  An  application 
for  a scheme  could  refer  to  part  only  of 
a common  where  one  is  used  for  two 
entirely  different  purposes.  For  example, 
on  some  commons  in  Cornwall  china 
clay  is  quarried  in  one  part  and  the  rest 
used  for  grazing  and  other  purposes. 

At  this  point  Sir  Ivor  Jennings  left 
and  the  Chair  was  taken  by  Professor 
Stamp. 

4411.  Professor  Stamp:  Are  there  any 
more  points  on  paragraphs  26  and  27? 

— Mr.  Rees:  There  is  one  point  in 
regard  to  some  of  the  commons  requisi- 
tioned by  the  County  War  Agricultural 
Executive  Committees.  They  have  since 
been  reseeded  to  very  good  grass  and 
released  again  to  the  commoners  for 
grazing.  We  would  urge  that  it  is  the 
responsibility  of  those  who  have  grazing 
rights  to  maintain  these  commons  after 
so  much  money  has  been  expended  on 
them.  It  is  not  pleasant  to  see  the  hills 
in  quite  a number  of  our  counties  going 
back  to  a worse  condition. 
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4412.  Is  that  what  you  have  in  mind, 

referring  in  paragraph  28  (c),  to  the 
abolition  of  the  veto?  Does  that  state 
of  affairs  often  come  about  because  one 
or  two  of  the  commoners  stand  out  and 
will  not  co-operate? ^Yes. 

4413.  Mr.  Evans-.  While  the  land  was 
under  requisition,  the  County  War  Agri- 
cultural Executive  Committee  no  doubt 
had  it  fenced  where  necessary,  but  now 
that  it  has  been  returned  to  the  com- 
moners they  cannot  under  the  existing 
law  keep  up  the  fences.  Is  that  not  a 

difficulty? Yes,  it  may  be;  but  we 

find  that  the  commoners  make  no  effort 
to  keep  down  the  bracken,  especially 
where  it  is  getting  really  rough.  I see 
commons  only  a few  miles  from  my  own 
home  which  will  in  a very  few  years  be 
worse  than  they  were  before  requisition. 
Enormous  expense  was  incurred  on  them 
by  the  County  War  Agricultural  Execu- 
tive Committee.  The  people,  who  use 
them  for  next  to  nothing,  should  keep 
them  in  proper  order. 

4414.  Professor  Stamp-.  Paragraph  28 
(ff)  makes  a very  definite  recommenda- 
tion, Do  you  consider  that  it  should  apply 

to  all  commons? Mr.  Pease:  In 

general,  certainly.  It  is  very  difficult  to 
think  of  every  conceivable  case  that 
might  arise  without  visiting  every 
common.  There  might  be  exceptions,  but 
I do  not  myself  know  of  any.  I can 
think  of  such  cases  where  commons  were 
requisitioned  during  the  war,  but  those 
were  very  special  circumstances.  I am 
inclined  to  say  that  I can  think  of  no 
case  where  the  principle  of  public  access 
to  commons  should  not  apply. 

4415.  Would  that  preclude  fencing,  if 
there  were  access  over  or  through  the 

fencing  where  required? Admiral 

Oldham  : No,— Mr.  Pease : It  might  be 
necessary  to  fence  certain  parts  of  a 
common  temporarily,  but  that  is  very 
different  from  excluding  the  public  from 
it  altogether. 

4416.  Following  on  that,  would  your 

Association  see  any  objection  to  the 
temporary  exclusion  of  the  public  from 
areas  which  were  reseeded,  afforested, 
and  so  on?  That  seems  to  be  consisterit 
with  what  you  say  in  paragraph  28  (c). 
Yes.  I think  each  case  must  be  con- 
sidered on  its  merits.  It  is  very  difficult 
to  make  full  generalisations. — Admiral 
Oldham:  Really  the  point  is  that  in 

many  cases  public  access  now  amounts  to 
trespass;  public  access  is  in  a sense  a 


new  principle  which  we  would  like  to  see 
legally  admitted.  In  my  view,  there  must 
be  certain  exceptions,  as  you  say,  where 
fencing  is  allowed  for  planting  trees  and 
so  on,  and  where  part  of  a recreation 
ground  is  closed  for  some  particular 
purpose. 

4417.  Mr.  Evans:  Is  that  the  real 
meaning  of  paragraph  10?  Would  the 
byelaws  suggested  there  be  so  framed  as 

to  cover  all  these  eventualities? Mr. 

Pease : Yes.  That  is  really  what  we  have 
in  mind. — Alderman  Hillier:  We  feel 
that  Where  a common  is  to  be  afforested, 
quite  Obviously  there  should  be  a defi- 
nite restriction  of  access.  In  many  large 
areas  of  Ca-nnook  Chase  trees  have  been 
planted  and  the  public  are  not  admitted 
— ‘I  think  quite  rightly  so,  because  so 
many  dangers  arise  from  public  access ; 
the  public  have  caused  very  many  big 
fires  on  the  Chase. 

4418.  Professor  Stamp:  Are  there  parts 
of  Cannock  Chase  where  common  land 

has  been  afforested? TThe  .public  had 

access  to  them  before  they  were 
afforested. 

4419.  But  is  that  proof  that  it  was 

common  land? No.  I would  not  like 

to  pass  an  opinion  on  it. 

4420.  Is  the  land  at  any  rate  similar  in 

character  to  common  land? Yes-  The 

public  have  access  right  up  to  the  forest 
boundaries. — Mr.  Rees:  There  has  been 
a great  deal  of  afforestation  in  my 
county,  and  I do  not  think  that  any 
restrictions  have  been  placed  on  public 
access  except  to  protect  the  forests 
against  fire.  I have  never  heard  of  pro- 
ceedings being  taken  against  anybMy, 
although  small  fires  have  been  started 
from  time  to  time. 

4421.  Mr.  Evans:  Paragraph  29  speaks 
of  powers  to  make  grants  or  loans. 
Would  those  be  a charge  on  the  local 
rates?  Or  is  there  a national  interest  in 
those  commons  which  are  used  by  the 
public  generally  from  all  parts  of  the 

country? Mr.  Pease : The  scheme 

would,  no  doubt,  make  provision  for 
finance.  What  commons  have  you  in 
mind? 

4422.  Professor  Stamp:  We  have  in 
mind — (to  take  an  example — those  com- 
mons at  a distance  of  between  twenty 
and  fifty  miles  from  Birmingham,  which 
are  very  largely  visited  by  the  people  of 
Birmingham  in  cars  on  Saturdays  and 
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Sundays.  In  such  cases  do  you  think  that 
a contribution  towards  their  maintenance 

should  come  from  Birmingham? ^Yes. 

I should  have  thought  that  that  would 
be  a point  to  be  raised  by  the  scheme- 
makers  at  any  public  inquiry  when  a 
scheme  was  in  .process  of  being  made. 
There  is  a general  principle  that  all  the 
authorities  who  profit  from  any  particu- 
lar provision  should  contribute  towards 
the  cost. 

4423.  You  say,  however : ‘ The  govern- 
ing bodies  should  be  empowered  to  levy 
contributions.  . . .’  Could  the  governing 
body  of  a ooimmon  in  Herefordshire  levy 
a contribution  from,  say,  Birmingham? 

^Drainage  and  river  boards  have  the 

right  to  levy  on  neighbouring  authorities. 
It  is  not  altogether  a novel  point,  but  it 
would  be  one  for  lawyers  to  consider. 

4424.  Which  bye-laws  in  paragraph  30 
would  you  like  enacted  as  general  law? 

^The  Home  Office  has  a very  good 

set  of  model  bye-laws  which  do  not  seem 
to  be  very  complicated  and  cover  the 
ordinary  cases  that  arise.  They  could  well 
form  the  basis  of  any  code  to  be  enacted. 

4425.  Paragraph  31;  Parish  Forests; 

do  you  approve  of  the  recommendations 
by  the  Forestry  Commission? Yes. 

4426.  Why,  in  paragraph  32,  do  you 
suggest  that  the  consent  of  two  Ministers 

should  be  obtained?^ We  thought  that 

one  ought  to  tread  warily  .where  compul- 
sory purchase  orders  are  concerned  and 
that  the  consent  of  the  two  Ministers 
should  therefore,  be  necessary. 

4427.  Is  the  present  state  of  the  law, 

which  makes  it  very  difficult  to  purchase 
common  land  compulsorily,  unsatisfac- 
tory?  Yes.  Our  attention  has  been 

drawn  to  one  or  two  cases  of  difficulty. 

4428.  Some  of  our  witnesses  have  sug- 
gested that  it  is  very  fortunate  that  the 
law  does  make  it  extremely  difficult  in 
that  common  land  as  a result,  remains 
the  only  reserve  of  open  land  which  is 
more  or  less  safe  from  development.  Do 

you  agree  with  that? 'No,  but  we  do 

not  envisage  other  than  quite  exceptional 
cases  of  compulsory  purchase. 

4429.  Professor  Alun  Roberts'.  Is  your 
objection  to  the  present  law  primarily 
concerned  with  the  provision  that  an 
equivalent  amount  of  freehold  land  must 
be  found  to  substitute  for  what  is  taken 

from  a common? Yes.  That  is  very 

often  difficult  to  arrange. 


4430.  Mr.  Evans'.  Does  the  first  part 
of  paragraph  32  not  open  the  door 
pretty  wide?  One  of  the  most  frequent 
reasons  for  which  local  authorities  re- 
quire land  is  for  building  houses.  Is  your 

suggestion  too  drastic? ^No,  I do  not 

think  so.  I think  there  is  an  implication 
in  our  words— and  perhaps  it  was  wrong 
of  us  not  to  make  it  explicit — that  we 
contemplated  such  uses  as  house  build- 
ing, if  it  was  not  possible  or  reasonable 
to  find  land  otherwise.  That  last  condi- 
tion nearly  always  applies  to  any  case  of 
compulsory  purchase  and,  a fortiori,  it 
would  apply  to  one  involving  common 
land. 

4431.  So  that  housing  would  be  in- 
cluded in  the  uses  for  which  common 
land  might  be  acquired  compulsorily? 

It  might  be  argued  that  council 

houses  just  as  much  as  the  buildings 
listed  in  paragraph  33,  would  be  ‘likely 
to  confer  benefits  upon  the  inhabitants  in 
general.’  If  that  were  argued,  then  I think 
one  could  properly  ask  if  no  other  sites 
were  available  which  were  not  on  com- 
mon land.  Common  land  could  be  used 
for  housing,  but  only  in  very  exceptional 
circumstances. 

4432.  Professor  Stamp ; If  the  law  were 
altered  so  as  to  make  building  of  the 
type  which  you  have  listed  easier  than 
it  is  at  present,  would  there  not  be  a 
great  danger  that  the  rateable  value 
would  be  lowered  of  all  other  property 
erected  in  the  neighbourhood  of  an 
attractive  common  in  the  belief  that  the 

latter  would  be  absolutely  safe? 1 

think  that  if  it  were  an  attractive  com- 
mon, there  would  be  no  ibuildmg.— 
Admiral  Oldham'.  Our  views  are  based 
to  a certain  extent  on  the  considerations 
that  local  authorities  will  exercise  their 
authority  in  this  matter  with  wisdom, 
and  not  graspingly,  and  also  that  no 
association  of  local  authorities  can  be  un- 
mindful of  the  fact  that  land  .in  Britaia 
is  in  general  a sort  of  wasting  asset  of 
which  we  would  like  to  see  the  best  pos- 
sible use  made.  For  that  reason  one 
really  cannot  clatUjp  down  entirely  on  the 
use  of  commons  for  development.  But, 
on  the  other  hand,  we  would  like  as  far 
as  possible  to  play  safe,  with  the  really 
valuable  and  beautiful  tracts  of  common 
land. 

4433.  Would  the  necessary  safeguard 
implicit  in  paragraphs  32  and  33  be  the 
consent  of  the  parish,  and  rural  district 
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council,  plus  the  consent  of  two 

Ministers? Yes, — Alderman  Hillier: 

Moreover,  any  loss  of  rateable  value  of 
properties  round  a common  would  hit  the 
council  concerned  so  that  to  some  extent 
they  would  be  cutting  off  their  nose  to 
spite  their  face. 

4434.  Can  local  authorities  be  trusted 
to  display  the  necessary  degree  of 

acumen  and  foresight? No.  I am 

afraid  that  very  often  they  are  very  de- 
ficient. But  I would  like  to  reinforce  the 
point  Admiral  Oldham  made,  that  wc  are 
concerned  with  the  many  instances  up 
and  down  the  country  of  common  land, 
extending  sometimes  to  hundreds  or  even 
thousands  of  acres,  which  is  completely 
useless  from  the  point  of  view  of 
amenity,  grazing,  or  any  other  purpose  ; 
and  this  while  roads  are  being  built  on 
good  agricultural  land — wide  arterial 
roads  and  motorways,  such  as  we  arc 
going  to  have  in  Staffordshire.  First  class 
agricultural  land  is  being  taken  for  this 
purpose  and  for  housing  in  the  Tamworth 
district,  and  elsewhere.  It  common  land 
which  is  otherwise  practically  valueless  is 
available,  I think  that  the  local  authority 
in  whose  area  it  lies  should  be  allowed 
to  acquire  and  build  on  it.  I would  give 
that  power  only  to  the  local  authority — 
no-one  else  in  whose  area  the  land  is,  so 
that  there  would  be  no  danger  of  a 
county  borough  acquiring  an  adjoining 
piece  of  common  land  and  spreading 
their  tentacles  out ; that  is  one  of  the 
things  that  the  Ministry  of  Housing  and 
Local  Government  is  anxious  to  avoid. 
There  are  many  quite  largo  areas  of  dere- 
lict common  land  which  could  be  used 
for  development.  I think  it  is  very  much 
in  the  national  interest  that  they  should 
be  so  used,  and  that  there  should  be 
provision  for  their  acquisition  by  the 
appropriate  local  authority.  Private  en- 
terprise should  be  excluded  in  all 
circumstances.  In  this  way  some  loss  of 
food  produotion  would  be  avoided, 
which  is  one  of  planning’s  greatest  clifll- 
culties. — Mr.  Rees'.  In  my  own  county 
of  Montgomeryshire  I have  discovered 
from  records  that  I have  been  probing 
into,  that  in  1874  there  was  a total  acre- 
age of  common  land  capable  of  cultiva- 
tion of  22,862  and  an  acreage  of  com- 
mon land  apparently  mountain  or 
otherwise  unsuitable  for  cultivation  of 
84,874,  making  a total  of  107,736  acres. 
Yet  I know  that  the  return  given  you 
recently  by  the  County  Agricultural 


Executive  Committee  refers  only  to 
approximately  13,000  acres.  Some  of  us 
luiow  quite  well  what  has  been  happen- 
ing, but  the  trouble  has  been  lai  of 
control  by  the  four  rural  district  coun- 
cils. Only  one  has  taken  any  measure  of 
control,  with  some  bye-laws  made  at  my 
instigation  in  1951.  In  the  records  I 
found  that  on  one  hill  of  166  acres — 
Tregynon  HiU — seven  farmers  have  rights 
of  grazing.  In  quite  recent  years,  to  my 
knowledge,  quite  a large  portion — 
would  estimate  somewhere  between  8 
and  10  acres' — ^has  been  fenced  in  by 
one  farmer,  thereby  excluding  the  others 
from  grazing  that  portion  of  the  land. 
That  is  only  one  illustration  of  what  is 
happening,  and  which  we  say  should  not 
happen.  1 am  certain  that  if  an  investiga- 
tion was  made  many  other  irregularities 
of  that  nature  would  be  found. 

4435.  Are  there  any  other  points  you 

would  like  to  make? Mr.  Pease: 

There  are  two  further  small  points  which 
we  should  like  to  mention.  The  first  is 
that  in  making  a scheme  it  would  be 
necessary  to  compile  a register  of  the 
holders  of  rights  in  the  particular  com- 
mon so  far  as  they  could  be  ascertained. 
We  think  that  should  be  a public  charge 
in  the  first  instance,  and  that  the  right 
holders,  in  the  first  instance,  should  not 
be  obliged  to  register  their  rights  at  their 
own  expense.  The  other  point  concerns 
the  general  survey  of  commons  through- 
out the  land  on  which  I gather,  in  some 
of  the  evidence  submitted  to  you,  stress 
has  been  laid.  This  would,  in  our 
opinion,  be  important,  but  we  tliink  that 
it  is  more  important  that  there  should 
be  no  postponement  of  scheme-making 
until  the  survey  is  complete,  and  that  it 
would  be  a mistake  to  lay  down  that 
there  should  be  a complete  survey  before 
a stanl  was  made  on  any  particular  com- 
mon. The  two  could  be  done  concur- 
rently. To  do  a complete  survey  first 
would  mean  putting  any  positive  action 
off  for  a generation! — Mr.  Rees:  I 
would  like  to  supijort  that.  I have 
another  case  in  point.  In  going  through 
the  records,  I found  that  certain  people 
in  large  manors  had  been  granted  the 
use  of  what  was  previously  common 
land.  Welshpool  Borough  Council  tried 
to  acquire  part  of  Powis  Castle  Park  for 
housing  without  success,  and  are  very 
indignant  about  it.  The  use  of  that  piece 
O't  common  land  for  the  purpose  has 
been  debarred  to  the  present  day.  The 
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result  is  that  even  a primary  school, 
which  should  be  sited  on  the  level,  had 
to  be  built  on  the  side  of  a hill,  and 
the  parents  are  very  indignant  at  that. — 
Alderman  Uillier-,  I have  one  more 
point  on  the  question  of  new  towns.  It 
is  really  in  amplification  of  what  I said 
before.  Many  people  know  that  Birming- 
ham has  suggested  that  a new  town 
should  be  built  to  take  their  overspill 
population.  Under  normal  circumstances, 
that  would  mean  building  on  good  agri- 
cultural land  somewhere  in  Staffordshire, 
or  Warwickshire  or  Worcestershire.  I 
would  like  to  suggest  that  there  are  parts 
of  areas  like  Cannock  Chase  where  a 
new  town  could  be  put  without  encroach- 
ing on  any  amenity  at  all.  It  is  good 
building  land.  Its  only  snag  is  that  part 


of  it  is  liable  to  mining  subsidence,  but 
modern  engineering  could  get  over  that 
difficulty.  A final  point— -where  there  is 
a dispute  that  has  to  go  to  law,  I think 
the  county  court  should  be  used  so  as  to 
make  the  procedure  as  simple  as  pos- 
sible without  undue  expense? 

4436.  It  just  remains  for  me,  gentle- 
men, to  thank  you  very  much  for  a most 
instructive  and  useful  afternoon.  We 
appreciate  the  time  you  have  given  us  in 
preparing  the  memorandum  and  in  com- 
ing here  to  speak  in  person. Mr. 

Pease : Thank  you  very  much  for  receiv- 
ing us  with  such  courtesy  and  patience. 
If  there  is  any  further  information  that 
we  can  lay  before  you  we  shall  be  very 
glad  to  do  so,  or  to  help  in  any  other 
way. 


(The  witnesses  withdrew.) 
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Memorandum  of  Evidence  submitted  by  the  Church 
Commissioners  for  England 

1.  The  Church  Commissioners  for  England,  as  Lords  of  numerous  Manors,  are 
the  owners  of  the  soil  of  about  eighty  commons  in  England.  A schedule  is  attached 
to  this  memorandum,  based  on  the  Commissioners’  records.  This  memorandum 
expresses  the  Commissioners’  views  with  regard  to  their  commons  in  response  to 
your  request  of  13th  December,  1955,  and  in  the  hope  that  they  will  be  of  assistance 
to  your  Commission. 

Control  of  Commons 

2.  Your  Commission  will  be  aware  that  as  a result  of  social  and  economic  changes 
of  recent  centuries  and  the  enfranchisement  legislation,  culminating  in  the  Law  of 
Property  Acts,  the  importance  of  the  Manor  has  dwindled ; the  Manorial  Court 
has  become  defunct,  and  the  Steward  a dodo.  This  has  meant,  so  far  as  the  Com- 
missioners’ Manors  are  concerned,  that  there  is  no  longer  any  regular  supervision 
of  commons  by  a local  representative.  The  Commissioners  are  aware  of  the  undesir- 
ability of  this  state  of  aftairs  but  for  economic  reasons  do  not  see  their  way  to 
rectifying  it.  Tliey  consider  that  in  many  cases  it  would  be  preferable  for  the 
commons  to  be  under  the  control  of  local  authorities.  They  have,  as  a matter  of 
general  policy,  been  prepared  to  sell  many  of  their  commons  for  a small  or  nominal 
consideration  to  the  appropriate  local  authority.  Local  authorities,  however,  have 
always  shown  themselves  extremely  reluctant  to  take  on  the  responsibilities  and 
possible  financial  commitments  involved  in  such  ownership. 

3.  The  Commissioners’  policy  is  varied  to  meet  individual  cases.  In  most  cases, 
but  not  all,  the  ownership  of  commons  is  a liability.  This  is  especially  likely  to  be 
the  case  where  the  Commissioners  no  longer  own  property  in  the  neighbourhood. 
The  burden  of  the  liability  depends,  however,  on  the  category  of  the  common  land. 
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Categories  of  Common  Land 

4.  (a)  Road-side  verges. 

(b)  Village  greens. 


(c)  Unproductive  commons. 

(d)  Commons  of  value  to  the  Lord  of  the  Manor. 

(e)  Commons  of  value  to  the  former  Copyholders  of  the  Manor. 


These  classifications  are,  of  course, 
be  potentially  productive  and  many 
and  to  the  Copyholders. 


for  convenience  only.  Class  (c)  commons  may 
commons  may  be  of  value  both  to  the  Lord 


Road-Side  Verges  and  Village  Greens 

5 It  would  appear  clearly  desirable  that  these  types  of  common  land  should  be 
controlled  locally,  preferably  by  the  Parish  Council  The  Commissioners  sold 
a certain  number  of  village  greens  and  leased  others  to  Parish  Councils,  but  a 
number  remain  in  their  ownership. 


6 The  Commissioners  would  welcome  recommendations  which  would  oblige  or, 
at  any  rate,  encourage  financially,  the  taking  over  of  this  type  of  common  land  by 
local  authorities. 


Unproductive  Commons 

7.  There  are  a number  of  commons,  especially  in  the  Home  Counties  and  near 
large  towns,  where  grazing  or  other  rights  of  common  are  not  exercised.  Tmcse 
commons  may  be  used  by  the  public  (often  without  any  lepl  right)  as  ^aces 
suitable  for  taking  air  or  exercise  and  for  depositing  litter.  In  these  cases  the  Com- 
missioners would  welcome  machinery  which  would  encourage  local  authorities  to 
take  over  the  ownership  and  management  of  such  commons,  subject  to  the  consent 
of  the  Lord  of  the  Manor  and  a majority  of  the  Commoners  and  the  payment  of 
compensation  where  appropriate. 


8.  There  may  be  borderline  cases  where  the  land,  though  poor,  might  be  profit- 
ably used.  In  cases  of  this  sort  the  Lord  is  prevented  from  niaking  any  use  of  the 
land.  He  cannot  enclose  it  by  virtue  of  the  provisions  of  the  Law  of  Property  Act, 
1925,  and  any  cultivation  which  would  interfere  with  common  rights  can  be  prevents 
by  the  objection  of  any  one  commoner.  It  is  hoped  that  your  Commission  will 
consider  the  possibility  of  establishing  a procedure  enabling  Lords  and  Comrnoners 
to  govern  the  affairs  of  their  common  by  majority  vote,  instead  of  by  unanimous 
vote,  and  in  certain  cases  to  farm  or  even  enclose  common  land  subject  to  the 
payment  of  compensation,  but  not  so  as  to  abolish  all  the  commoners  interest  in 
the  land.  The  commoners  should  govern  themselves  by  majority  solely  for  the 
purpose  of  fulfilling  their  rights  and  duties  as  commoners. 


Commons  which  are  of  value  to  the  Lord  of  the  Manor 
9.  Mineral  royalties,  profits  from  timber  and  the  lease  of  sporting  rights  (particu- 
larly on  moorlands  in  the  North)  form  part  of  the  income  received  by  the  Com- 
missioners from  the  commons  forming  pari  of  their  estates.  These  estates  are  held 
by  them  on  behalf  of  the  Church  and  they  would  therefore  feel  obliged  to  oppose 
any  measure  which  would  prejudice  these  assets.  Although  in  many  cases  there  are 
no  Commoners’  Committees  upon  whom  notice  to  work  minerals  may  be  served, 
the  Commissioners  would  welcome  any  procedure  which  would  remove  the  legal 
power  vested  in  any  one  commoner  to  check  such  workings.  It  is  appreciated  that 
the.  commoners’  interests  should  be  protected  by  requiring  the  consent  of  the 
majority  to  any  surface  workings  and  the  payment  of  compensation,  although  it 
seems  logical  that  in  these  circumstances  (and  in  the  circumstances  envisaged  under 
4 above)  ‘ majority  ’ should  be  arrived  at  by  votes  in  proportion  to  the  commoners’ 
interests  ; in  other  words  the  landlord  should  not  have  only  one  vote  against  several 
commoners.  To  a large  extent  the  Planning  Acts  would  safeguard  commoners’ 
interests. 
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Commons  whidi  arc  of  value  to  the  former  copyholders 

10.  In  some  parts  of  England,  especially  in  the  west  and  north,  grazing  rights  over 
common  land  are  still  of  considerable  importance  to  the  farmer.  These  rights  may 
or  may  not  be  stinted.  The  Commissioners  are  in  some  cases  owners  of  farms 
abutting  on  their  own  commons  and  the  common  rights  form  a valuable  adjunct  to 
the  farms. 

11.  Wlien  such  farms  are  sold  or  let,  it  has  frequently  happened  that  there  is 
great  difficulty  in  estimating  the  quantity  of  the  rights  attached  to  any  particular  farm 
and  to  a.scertain  what  other  land  owners  in  the  area  are  entitled  to  exercise  rights 
over  the  same  common.  The  Commissioners  therefore  think  it  of  vital  importance 
that  some  machinery  should  be  set  up  for  the  registration  of  common  rights  to 
replace  the  now  extinct  machinery  of  the  Manorial  Court.  They  feel  that  this  should 
again  be  followed  up  by  providing  a system  of  government  by  majority  for  the 
fulfilment  of  the  registered  rights. 

Registration  of  common  rights 

12.  Before  1925  it  was  usually  possible  to  ascertain  from  the  Court  Rolls  of  the 
Manor  the  Copyholders  who  were  entitled  to  exercise  common  rights.  Now  there 
is  no  system  of  keeping  any  check  on  who  are  the  successors  in  title  of  these 
Copyholders.  All  sales  or  sub-sales  of  former  copyhold  land  go  unregistered  in  the 
Court  Books.  Similarly,  an  active  Steward  of  the  Manor  used  to  control  disputes  as 
to  the  extent  of  the  rights  to  be  exercised.  In  his  absence,  there  is  no  means  of 
keeping  a check  of  the  extent  of  rights  unless  the  commoners  themselves  (as  is 
.sometimes  the  case)  hold  a so-called  ‘court’  to  control  the  exercise  and  the  extent 
of  the  rights. 

13.  It  seems  that  matters  now  verge  on  the  chaotic,  and  that  it  will  be  necessary 
for  there  to  be  some  sort  of  survey,  regarding  the  extent  of  commons  and  the 
adjoining  lands  to  which  are  attached  common  rights  and  the  extent  and  nature  of 
the  common  rights  on  an  acreage  basis,  in  other  words  a new  ‘ Domesday  Book  . 
Again,  it  is  fett  that  there  is  a strong  case  for  setting  up  committees  representing 
Lords  and  Commoners  with  powers  to  act  on  a majority  basis  in  internal  disputes 
and  negotations  with  Local  Authorities,  Ministries,  etc. 

14.  If  your  Commission  agrees  on  the  desirability  of  committees  exercising  certain 
rights  over  the  commons  in  this  way,  and  as  suggested  in  paragraphs  4 and  5 above, 
it  would  clearly  be  essential  for  there  to  be  a survey,  such  as  has  been  recommended, 
since  otherwise  in  many  cases  It  would  not  be  possible  to  find  out  who  the 
commoners  were  and  what  amounted  to  a majority. 

Examination  of  Witnesses 

Mr.  D.  A.  COLLENETTE,  O.B.E.,  Mr.  R.  H.  Rogers,  M.A.(Oxon),  and 
Mr.  H.  A.  Foat,  F.R.I.C.S.,  on  behalf  of  the  Church  Commissioners. 

Called  and  Examined. 


4437.  Chairman-.  May  I thank  you 
gentlemen  for  having  sent  us  a very 
useful  memorandum,  and  for  the  detail 
given  in  the  schedule,  which  must  have 
taken  a very  long  time  to  prepare.  Thank 
you  also  for  agreeing  to_  come  along  to 
answer  our  questions  this  morning.  On 
Paragraph  2,  what  in  fact  did  manorial 
supervision  mean  in  the  days  before  the 

Steward  became  a ‘dodo’? Mr. 

Rogers'.  ,l  am  afraid  I cannot  give  very 
much  information  about  that.  Broadly, 
under  the  old  procedure  there  was  a 
Steward  stationed  at  the  Commissioners’ 
main  office  in  London  who  was  respon- 
30183 


siblc  for  the  management  of  the  greater 
number  of  their  manors — particularly 
those  in  the  south  of  England.  Else- 
where, the  Steward  of  the  manors  in  a 
particular  area  was  a local  solicitor.  In 
most  cases,  he  was  the  former  solicitor 
to  the  Bishop  or  the  Dean  and  Chapter 
who  owned  the  manors  before  they 
became  the  property  of  the  Church  Com- 
missioners in  the  last  century.  Certainly, 
the  Steward  at  the  Commissioners’  office 
used  to  make  regular  perambu^tions- 
and  assist  in  holding  courts,  though  I 
believe  that  by  the  end  of  the  last 
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century  there  were  comparatively  few 
courts  which  were  regularly  held. 

4438.  Were  they  only  held  where  the 

land  in  the  manor  was  copyhold? 

Yes,  though  in  the  north  of  England, 
particularly  in  Durham,  there  were 
other  forms  of  customary  tenure.  They 
were  very  often  called  freehold  and  one 
was  never  sure  whether  land  was 
customary  freehold  or  ancient  freehold. 
But  copyhold,  by  and  large,  was  the 
form  of  tenure  by  which  land  in  a 
manor  was  held. 

4439.  Did  any  manorial  courts  func- 
tion where  the  land  was  freehold? 

Where  it  was  customary  freehold  free 
rents  had  to  be  collected  of  course,  and 
I believe  that  in  ancient  freehold  also 
certain  dues  were  payable  but  of  course 
it  was  not  necessary  to  enter  admit- 
tances, and  so  on,  into  the  court  rolls. 

4440.  Professor  Stamp'.  In  the  very 

first  sentence  of  the  memorandum  you 
refer  to  the  Commissioners  as : ‘ , 
Lords  of  numerous  manors  . . . What 

constitutes  lordship  of  a manor? 1 

do  not  think  1 can  give  you  a precise 
answer  to  that.  The  Commissioners’ 
manors  are  those  of  which  the  various 
Bishops  or  Deans  and  Chapters  had 
formerly  held  the  lordship ; but  I have 
no  knowledge  of  the  particular  history  of 
them  or  whether  the  lordship  in  one  case 
differed  in  character  from  that  of 
another.  I am  sure  it  did  but  I do  not 
know  in  what  way. 

4441.  If  the  Commissioners  lake  over 
the  lordship  of  a manor,  do  they,  apart 
from  the  ownership  of  the  soil,  take  over 
the  historic  responsibilities  of  the  lord? 

The  Commissioners  could  be  said,  I 

should  think,  to  have  assumed  them  to 
a diminishing  extent,  until  now  I should 
say,  they  do  not  do  so  at  all.  The  reason 
is  that  they  are  not  on  the  spot,  and 
probably  do  not  hold  any  freehold  land 
in  the  manor.  They  are  not  in  the  posi- 
tion of  the  local  squire  who  knows 
everybody  in  the  area.  It  is  for  that 
reason,  as  is  mentioned  in  this  memo- 
randum, that  the  Commissioners  con- 
sider it  inappropriate  that  they  should 
own  commons  and  village  greens  in 
which  they  have  no  personal  interest, 
and  on  which  they  feel  they  cannot 
spend  any  money.  They  believe  that  it 
would  be  really  much  more  suitable  for 
a body  or  person  with  local  interests  to 
manage  those  commons. 


4442.  Have  there  been  any  instances 
where  the  Commissioners  have  taken 
over  nothing  apart  from  the  title  of  lord 
of  the  manor  and  any  deeds  relative  to 

it? As  far  as  I know  in  all  cases 

they  took  over  everything,  lock,  stock 
and  barrel,  from  the  Bishops  or  Deans. 

4443.  Does  the  title  of  lord  of  the 
manor  become  extinct  or  is  it  assumed 

by  the  Commissioners? As  far  as  I 

know  they  have  assumed  it  in  every  case. 

4444.  Chairman:  When  the  Commis- 

sioners try  to  hand  over  a common,  par- 
ticularly a village  green,  to  a local 
authority,  as  you  say  at  the  end  of  para- 
graph 2,  do  they  normally  approach  the 
parish  council?. Yes, 

4445.  Have  they  gone  any  higher  than 

that? Mr.  Foot:  There  have  been 

occasional  cases  where  sales  have  been 
effected  to  district  councils  who  had 
power  to  acquire  the  commons. 

4446.  Mrs.  Paton:  And  did  they 

refuse  too? No.  In  those  cases  the 

Commissioners  sold  the  commons  lo 
them  and  they  in  turn,  I think,  arranged 
for  the  parish  council  to  have  control. 
—Mr.  Collerrette:  There  was  a recent 
case  indeed  where  the  Commissioners 
sold  to  a county  council. 

4447.  Chairman:  Was  that  for  road 

works? Mr.  Foat:  Yes.  They  wanted 

to  widen  a footway  on  part  of  the 
common. 

4448.  Profes.sor  Stamp:  In  the  middle 
of  paragraph  2 you  say:  ‘ it  would 
be  preferable  for  the  commons  to  be 
under  the  control  of  local  authorities 
Do  you  mean  the  parish,  rural  district  or 

county  council? Mr.  Rogers:  I think 

.the  panish  council  is  always  preferred 
because  it  is  the  most  immediate 
auith'ority.  It  is  the  best  qualiJied-;-iin  as 
much  as  any  local  body  is  qualified — 
to  step  into  the  shoes  .of  the  local  squire, 
but  the  Commissioners  do>  not  confine 
themselves  to  the  ipairish  council  because 
of  the  usual  difficulty  that  they  lack 
finiancial  means  to  undertake  the 
responsibility.  So  if  any  other  council 
will  take  a common,  well  and  good. 

4449.  Chairman:  Could  the  Oonimis- 
aioners  not  give  their  commons  back  to 
the  Bishop  or  Dean  and  Chapter  and  lot 

them  be  the  squires? 1 should  have 

thought  the  Bishop  was  rather  remote, 
since  his  diocese  is  big. — Mr.  Colleneite: 
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T think  there  would  'be  very  few  oases 
where  that  was  suitable. 

4450.  Mr.  Evans:  Ts  the  Commis- 

sioners’ aim  then  to  give  the  co-mmon 
back,  to  someone  who  can  exercise  local 
control? Mr.  Rogers:  Yes. 

4451.  Chairman:  In  paragraph  3 you 

say  that  the  (ownership  of  commons  is 
in  most  cases  a liability.  If  a common 
yields  some  profit,  what  are  the  sources 
o,f  it? Mr.  Foat:  Normally,  nowa- 

days, the  only  source  is  the  granting  of 
wayleaves.  There  may  be  licenses  for 
laying  waiter  pipes  across  a common,  or 
underground  cables,  an  overhead  elec- 
tricily  line  or  even  a lattice  tower.  They 
are  the  only  sources,  with  perhaps 
occasionally  the  grant  of  a right  of 
drainage,  or  of  permission  to  take  a 
roadway  across  the  common  or  along  its 
side,  or  to  put  up  a gateway.— Mr. 
Rogers : T think  I miight  add  that  whereas 
in  the  south  of  England  the  assets  are 
nominal  as  Mr.  Foat  has  just  said,  in 
the  north  there  are  miany  commons  with 
coal  seams  undernealh  which  have  been 
worked.  There  are  also  some  where  there 
are  sand  and  gravel  workings.  I think 
one  might  say  that  in  most  cases  the 
latter  have  been  started  by  encroachers, 
squ'atters  who  unlawfully  worked  the 
sand  and  gravel,  and  in  due  course  were 
discovered.  The  former  copyholders 
never  seem  to  have  objected.  Presumably 
tiiey  took  place  in  corners  of  waste  land  ; 
in  some  cases  a compromise  agreement 
has  been  reached  over  the  workings.  The 
greater  amounit  of  the  mineral  profits 
come  from  underground  workings.  In  a 
few  cases  there  are  profits  from  timber 
— ^^in  the  south  of  England  as  well  as  in 
the  north. 

4452.  Are  all  those  wayleaves  and 
workings  technically  encroaohments? 

Mr.  Foat : Yes,  they  are.  The  wayleaves 
only  attract  a nominal  rent — ^hadf-a- 
crown  or  five  shillings  a year  as  the  case 
may  be. 

4453.  Have  the  com'moners  ever 

objected  to  the  Commissioners  granting 
Ihom? Not  to  my  knowledge. 

4454.  Professor  Stamp : Does  ‘ liability  ’ 
imply  that  the  Commissioners  would  be 
wfilUng  to  give  a common  to  the  appro- 
jDTiate  authority  in  order  to  (be  rid  of  it? 

Mr.  Colleneite : Yes,  that  is  so,  and 

in  practice  we  do. 

4455.  Chairman : Do  the  Commis- 

sioners occasionally  get  a rent  from  a 
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fair? Mr.  Rogers:  They  used  to  but 

I know  of  none  now,  at  least  none 
amounting  to  more  than  the  odd 
shilling,  which  probably  has  not  been 
paid  for  yc(ars  anyway. 

4456.  Mr.  Evans:  Do  the  Commis- 
sioners grant  easements  in  perpetuiity  as 
a rule  'Or  in  return  for  an  annual  rent? 

Mr.  Foat : In  return  for  an  annual 

rent,  'in  the  form  of  a terminable  licence. 

4457.  Would  any  easements  granted 
in  the  past  be  handed  on  to  whoever 
took  over  the  ownership  of  the  freehold? 
Yes. 

4458.  Chainmm : On  paragraph  5, 

have  so  many  commons,  village  greens 
and  roadside  verges  renrained  in  the 
Commissioners’  ownership  simply  be- 
cause they  have  not  been  able  to  get  rid 
of  them? Mr.  Rogers:  Yes. 

4459.  Where  the  Cormnissioners  'have 
got  rid  of  them  do  you  find  the  pa'rish 
councils  in  fact  control  them  effectively? 

1 lose  sight  of  them  then,  I am 

afraid. — Mr.  Foat : I am  afraid  I do  too 
unless  it  happens  to  be  in  an  area  where 
the  Commissioners  retain  some  other 
property.  So  far  as  we  know  though,  the 
acquisition  of  commons  by  local  authori- 
ties has  been  satisfactory  and  they  have 
managed  them  effectively. 

4460.  In  paragr^h  6 you  use  the 
phrase : ‘ encourage  financially  ’.  Who  is 
to  provide  the  m'oney? — —Mr.  Rogers: 
This  is  obviously  a comiplioated  problem. 
The  parish  council  only  gets  a tiny  rate 
which  it  seems  reasonable  might  be  in- 
creased— (but  that  verges  on  other  terri- 
tory. It  is  appreciated  that  the  manage- 
ment of  one  common  may  be  of  purely 
local  interest  whereas  anyone  who 
manages  some  other  is  doing  a service 
to  the  inhabitants  of  say  Kensington  and 
Clapham  rather  than  the  immediate 
locality.  The  question  who  should  bear 
the  financial  responsibility  is  very  diffi- 
cult and  I am  afraid  it  is  beyond  me  to 
make  a constructive  suggestion.— Mr. 
Collenette:  It  was  not  intended  that 
local  authorities  such  as  parish  councils 
should  be  given  money  in  order  to  buy 
commons.  It  is  only  when  they  have 
taken  over  that  financial  encouragement 
is  intended  to  be  forthcoming. 

4461.  Because  they  are  a liability  to 
the  Commissioners,  do  you  assume  that 
they  will  also  be  a liabUity  to  the  local 
authorities? Yes.  We  are  not  suggest- 

ing that  the  Commissioners  should  ask 
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a higher  price  when  they  are  bought  from 
them. 

4462.  Professor  Stamp:  Assuming 

that  the  maintenance  of  commons  is  a 
service  to  the  community,  do  you  regard 
that  as  part  of  the  Commissioners’ 
function  or  is  their  business  to  make 

money  to  support  the  Church? ^The 

latter.  The  Commissioners  are,  of  course, 
trustees  wdth  beneficiaries  and  have  to 
be  financially  competitive.  They  do  not 
regard  themselves  in  this  particular  in- 
stance as  having  a greater  public  duty 
than  any  ordinary  landowner. — Mr. 
Rogers : It  might  be  added  that  in  many 
cases  the  Commissioners  have  absolutely 
no  relation  with  the  people  who  benefit 
from  their  commons ; certainly  not  with 
the  public,  and  probably  not  with  the 
local  farmers  because  now  they  are  not 
copyholders  they  no  longer  have  any 
relation  to  the  Commissioners  at  all.  The 
only  possible  nexus  might  be  that  some 
are  tenants  of  the  Commissioners  but 
that  would  be  so  only  in  comparatively 
few  oases. 

4463.  Mr.  Floyd:  What  proportion  of 

the  commons  in  which  the  Commissioners 
have  an  interest  are  attached  to  estates 
which  the  Commissioners  still  hold  in 
freehold,  and  what  propo.rtion  are  left- 
overs from  the  sales  of  estates  you  pre- 
viously owned? Mr.  CoUenette : We 

think  a little  less  than  half  are  still 
attached  to  some  other  property  owned 
by  the  Commissioners. 

4464.  Was  there  some  reason  for 
keeping  the  commons  in  the  other  halt 
when  the  surrounding  properties  were 
sold,  or  have  the  Commissioners  never 
owned  properties  connected  with  them? 

Mr.  Rogers:  The  commons  were 

there  when  they  were  taken  over  by  the 
Commissioners  who  had  no  choice  in  the 
matter.  When  it  was  decided  that  there 
should  be  legislation  foi'  transferring  the 
estates  and  preferments  to  the  Commis- 
sioners they  had  to  take  what  was  there, 
and  that  was  that,  1 imagine  if  lordships 
of  the  manors  remained  in  the  Commis- 
sioners’ hands  after  a sale,  that  was 
probably  because  they  were  not  of  suffi- 
cient value  to  attract  a purchaser — no 
one  wanted  them. 

4465.  In  the  past  would  a Bishop  sell 

an  estate  and  just  drop  the  title  of  lord 
of  the  manor? Yes,  or  the  Commis- 

sioners may  have  done  so  in  their  turn. 


4466.  ■ If  the  Commissioners  really  want 
to  get  rid  of  a lordship  along  with  an 
estate  they  are  selling,  can  they  do  so? 

^Yes.  But  it  may  well  be  that  in  some 

cases  the  lordship  was  overlooked.  Once 
a manor  becomes  a dead  letter  its  exis- 
tence tends  to  become  forgotten  except 
by  the  old  inhabitants  who  live  round 
the  village  green. 

4467.  Chairman : Is  the  lordship  of  the 
manor  itself  worth  selling  in  any  case? 

1 have  come  across  cases  where  it 

has  been  sold.  Obviously,  these  were 
cases  where  large  local  estates  were  sold 
and  the  purchasers  were  keen  to  have  the 
title  of  lord  of  the  manor  as  well.  Since 
no  objection  was  made,  it  was  duly  sold. 

4468.  In  the  third  sentence  of  para- 

graph 8 you  refer  to  the  inability  of  the 
lord  to  enclose.  By  ‘ enclosing  ’ do  you 
there  mean  simply  fencing  whereby  the 
land  remains  a common,  and  any  cultiva- 
tion can  be  prevented  by  the  objection 
of  any  one  commoner  because  it  is  an 
encroachment  on  common  land? Yes. 

4469.  You  refer  to  a majority  vote  in 

paragraph  9.  Why  do  you  think  the 
majority  of  commoners  should  be  deter- 
mined by  value  rather  than  number? 

It  is  a suggestion  which  has  not  been 
gone  into  and  obviously  would  not  be 
easy  to  work  out.  If,  for  example,  there 
was  a common  as  might  happen  tin  the 
north  of  England  in  which  there  were 
surface  minerals,  sand  and  gravel,  the 
lord  would  have  a considerable  interest ; 
in  fact  the  greater  part  of  the  value  of 
the  common  in  commercial  terms  might 
be  attributa.ble  to  the  minerals,  and 
therefore  it  would  seem  to  be  unfair  for 
the  lord  to  be  outvoted  by  the  majority 
who  were  only  interested  in  grazing 
rights,  say.  The  lord  might  not  be  able 
to  work  the  sand  and  gravel  because  he 
was  outvoted.  Of  course  it  is  realised 
that  such  a system  of  majority  control 
may  not  be  practical,  in  view  of  the 
problems  it  raises. 

4470.  Dr.  Hoskins:  Are  not  the 

grazing  rights  of  40  commoners  in  some 
instances  of  more  importance  than  the 
sand  and  gravel  rights  of  one  lord  of  the 
manor? ^I  agree.  But  it  is  a very  diffi- 

cult question  to  decide  because  the  people 
of  the  large  towns  may  consider  that 
their  concrete  buildings,  new  office  blocks 
and  cinemas,  are  more  important  than 
the  grazing  rights  of  a few  farmers.  Per- 
sonally, I favour  the  farmers! 
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4471.  Mr.  Evans:  Where  valuable 

mineral  deposits  exist,  have  the  Com- 
missioners experienced  any  ditficulty  in 
dbtaining  the  commoners’  consent  to 
working  them,  or  have  they  met  opposi- 
tion?  know  of  no  such  cases;  in 

fact  most  of  the  extensive  mineral  work- 
ings are  underground  and  do  not  affect 
the  grazing  at  all.  In  the  comparatively 
few  cases  where  the  workings  are  on  the 
surface — ‘the  occasional  sand  and  gravel 
pit — I know  of  no  objection.  One  might 
have  expected  them  but  there  have  not 
been  any. 

4472.  Chairman : At  the  end  of  the 
paragraph  you  say;  ‘To  a large  extent 
the  Planning  Acts  would  safeguard  com- 
moners’ interests  In  what  way  do  they 

(Jq  so? We  had  in  mind  that  it  was 

most  unlikely  that  development  would 
be  allowed  which  infringed  on  the  open 
space  of  a given  area.  No  county  plan- 
ning authority  would  willingly  allow  any 
substantial  reduction  of  its  open  space. 

4473.  Is  the  safeguard  then  not  that 
the  planning  authority  would  have  any 
concern  for  the  commoners,  but  only  that 
they  would  want  to  keep  the  common  as 

open  space? es. — Mr.  Collenette : 

Their  interest  in  common  land  is  not 
only  as  open  space  but  for  amenity 
generally — for  instance,  under  the  Plan- 
ning Acts  they  can  enforce  the  rehabili- 
tation of  land  after  gravel  working. 

4474.  Mr.  Arnold-Baker:  The  Urban 

District  Councils  Association  said  in 
evidence  that  they  felt  that  they  could 
not  possibly  rely  on  planning  powers  to 
protect  commons.  Have  you  any  com- 
ments on  that? ^No.  We  have  always 

felt  that  the  Planning  Acts,  sometimes 
gave  rather  inconveniently  effective 
powers ! 

4475.  Professor  Stamp:  In  paragraph 
11,  you  say  that  you  ‘think  it  of  vital 
importance  that  some  machinery  should 
be  set  up  for  the  registration  of  com- 
mon rights.  . . .’  What  machinery  have 

you  in  mind? Mr.  Rogers:  The  idea 

behind  this,  and  the  points  raised  in  the 
subsequent  paragraphs,  is  that  when  a 
common  is  sold  a number  of  problems 
immediately  arise.  The  first  is,  ‘ what  is  the 
area  of  the  common  ’.  The  court  rolls  do 
not  help  on  this.  In  the  old  days  it  was 
a matter  of  folk  memory  and  to  a great 
extent  still  is;  but  folk  memory  may 
become  less  and  less  reliable  in  certain 


places,  and  that  seems  to  us  to  be  a 
danger.  Another  problem  that  arises  is 
whether  common  rights  exist,  and  what 
they  are.  People  nowadays  forget  therm 
and  they  are  not  recorded  in  the  court 
rolls.  The  third  point  is  to  find  who  are 
the  people  entitled  to  exercise  rights. 
That  also  is  no  longer  to  be  found  in 
the  court  rolls.  Although  at  the  present 
juncture  it  is  usually  possible  to  find  out 
what  was  the  former  copyhold  land  of 
a manor  it  will,  I feel,  become  more  and 
more  difficult  since,  unfortunately,  the 
fact  is  often  overlooked  that  enfran- 
chised land  is  not  the  same  as  freehold. 
It  is  conveyed  as  freehold  land  and 
people  who  own  it  have  no  knowledge 
that  it  was  formerly  copyhold.  We  feel 
that  in  another  fifty  years  it  will  be 
almost  impossible  to  know  whether  a 
given  area  was  formerly  copyhold,  and 
whether  or  not  common  rights  are 
attached  to  it.  It  is  hard  enough  now 
but  in  another  fifty  years  it  will  be  much 
worse. 

4476.  Do  the  Commissioners  register 
their  title  to  land  at  the  Land  Registry? 

No,  except,  of  course,  in  compulsory 

areas,  and  even  there  most  of  it  is  not 
registered  because  it  came  to  them  before 
the  Land  Registration  Act,  1925,  came 
into  force ; it  would  only  be  registered 
when  it  was  sold  or  dealt  with  in  some 
way.  To  return  to  the  means,  of  effecting 
registration  of  common  rights,  it  seems 
to  me  that  there  would  have  to  be  a local 
inquiry  in  each  case  which  would  (a) 
define  the  area  of  the  common  and  (b) 
require  local  inhabitants  within  a given 
time  to  give  prima  facie  evidence  of  the 
extent  of  their  rights,  and,  if  possible,, 
the  'land  to  which  the  rights,  are  attached, 
and  so  on.  It  would  be  a very  difficult 
business. 

4477.  Mr.  Arnold-Baker:  Who  would 

pay  for  it? 'I  would  not  like  to  say. 

It  seems  reasonable,  however,  that  per- 
sons claiming  common  rights  should  pay 
some  small  court  fees,  so  to  speak,  since 
they  will  all  benefit  from  registration. 

4478.  Chairman : And  the  lord  of  the 

manor  also? In  m'ost  cases  he  will 

not  benefit  at  all. 

4478.  Mr.  Arnold-Baker:  Are  all  the 
commoners  going  tobenefit  from  registra- 
tion? If  their  rights  were  undoubted,  why 
should  they  he  fined  for  having  them? 
— —That  is  a very  good  point,  I admit. 
But  surely,  it  is  in  their  interest  to  have 
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their  rights  established  without  doubt  for 
the  future.  In  the  old  days  they  had  to 
pay  fines  regularly  to  the  lord  of  the 
manor.  They  attended  his  court  and  the 
steward  got  his  fees ; now  the  lord  gets 
nothing  and  the  commoners  have  all  the 
benefit.  I should  have  thought  it  was 
reasonable  that  they  should  pay  some- 
thing for  a system  which  would,  in  effect, 
be  a substitute  for  the  old  register  kept 
by  the  steward. 

4480.  A sort  of  substitute  for  a heriot? 
^Yes. 

4481.  Chairman:  You  also,  in  para- 
graph 12,  refer  to  a ‘ so-called  court  ’.  It 
is  the  first  time  we  have  had  it  put  to 
us  in  that  way.  Many  witnesses  have 
assumed  that  the  monarial  courts  which 
are  being  held  now  are  of  some  legal 

authority? 'I  had  in  mind  the  cases 

where  there  is  no  local  steward  and  the 
commoners  have — very  sensibly — formed 
some  sort  of  association  in  order  to  regu- 
!Iate  their  own  rights  and  to  settle  the 
disputes  which,  in  the  old  days,  the 
steward  would  have  settled.  The  reason  ] 
called  it  a ‘ so-called  court  ’ was  that 
as  it  is  not  presided  over  by  a representa- 
tive of  the  lord,  and  does  not  exercise 
any  remnant  of  feudal  jurisdiction,  I do 
not  think  it  could  properly  ibe  called  a 
court. 

4482.  Even  if  it  was  held  by  the  lord 
of  the  manor  or  his  steward,  would  such 

a court  have  any  jurisdiction  now? 

In  effect,  no,  unless  it  could  be  con- 
sidered that  the  lord  has  a customary 
right — or,  possibly,  duty — of  regulating 
disputes  about  the  exercise  of  common 
rights.  I am  not  sure  whether  that  con- 
stitutes jurisdiction. 

4483.  Professor  Stamp:  As  the  owners 
of  the  lordship  of  many  manors,  do  the 
Church  Commissioners  regard  themselves 
as  under  a duty  to  fulfil  the  old  functions 
of  the  lord,  to  collect  details  of  common 

rights  and  hold  courts,  and  so  on? It 

has  not  been  considered  a duty  and  I 
must  say  I do  not  see  why  it  should  be. 
Surely,  if  it  was  a duty  it  would  mean 
that  the  Church  Commissioners,  instead 
of  being  trustees  for  a limited  body  of 
'.persons — the  Clergy — would,  in  effect,  be 
philanthropists  to  a much  wider  body. 
No  body  of  trustees  can  be  expected  to 
do  that. 

4484.  Mr.  Floyd:  Are  the  Commis- 
sioners under  an  obligation  to  keep  pro- 
perty in  repair,  and  so  on,  as  owners  of 


il;7 Certainly.  I think  we  can  say  that 

the  Commissioners  take  their  responsi- 
biilities  as  landowners  very  seriously,  not 
only  in  fulfilling  their  duties  as  landlords 
under  tenancy  agreements  but  also  in 
keeping  in  touch  with  their  tenants.  Bui 
with  common  land  it  is  quite  different. 
There  is  no  nexus  of  landlord  and  tenant 
between  the  Commissioners  and  the 
former  copyholders.  In  some  cases  there 
is  no  relationship  at  all,  except  that  the 
fo-rmer  copyholders  derive  benefit  from 
land  of  which  the  Commissioners  happen 
to  be  owners  of  the  soil.  I do  not  think 
that  ,is  a sufficient  nexus  to  oblige  the 
Commissioners  to  incur  great  expen- 
diture. 

4485.  I was  not  reaty  suggesting  that 
it  was,  but  is  your  view  that  the  Real 
Property  Acts  of  1925  took  away  all  the 
Commissioners’  copyhold  dues  and, 
therefore,  although  it  was  not  said 
explicitly,  it  took  from  them  at  the  same 

time  their  duties  and  obligations? 

Yes,  I think  that  puts  it  fairly. 

4486.  Chairman : Do  the  Commis- 
sioners make  any  attempt  now  to  deal 
with  encroachments  on  common  land? 

'I  think  so,  in  some  cases. — Mr. 

Foat:  They  do  so  as  far  as  they  are 
able ; but  in  the  old  days,  as  well  as  the 
lord,  the  steward  and  deputy  steward 
there  was  also  a bailiff  of  the  manor 
whose  duty  it  was  to  perambulate  the 
manor  and  observe  and  report  encroach- 
ments. Unfortunately,  there  is  no  one  to 
fulfil  that  duty  today  and  unless  the 
Commissioners  have  an  estate  adjoining 
or  happen  to  notice  an  encroachment  by 
chance  I am  afraid  it  passes  undetected. 

4487.  What  do  you  do  when  you  dis- 
cover an  encroachment? We  ascertain 

who  the  encroacher  is  and  invite  him 
to  take  a licence  in  order  to  preserve 
the  Commissioners’  title. 

4488.  By  so  doing  are  you  not  taking 

away  the  commoners’  rights? Only  if 

it  affects  some  right  the  commoners 
possess.  As  I understand  it  they  have 
rights  over  the  surface  only  whereas  the 
Commissioners  as  lords  are  owners  of 
the  soil.  The  most  frequent  case,  such 
as  laying  a drain,  is  an  infringement  of 
the  Commissioners’  rights  only. 

4489.  I was  thinking  rather  of  an  en- 
croachment by  moving  a fence  forward. 

or  something  like  that, 1 think  the 

Commissioners  are  much  more  likely 
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to  discover  that  than  the  usual  absentee 
lord. 

4490.  If  you  do  discover  such  an  en- 
croachment do  the  Com'missioners  give 

a licence? .'No,  they  would  ask  for 

(he  fence  to  be  remov^. 

4491.  Professor  Stamp:  Other  lords 

may  be  permanent  absentees,  but 
are  the  Commissioners  free  from  that 
reproach? Unfortunately  they  can- 

not be  here,  there  and  everywhere.  They 
are  just  a central  body. — Mr.  Rogers: 
That  is  not  only  true  but  it  is  a fact  of 
which  they  are  very  conscious. 

4492.  JMr.  Evans:  Would  you  agree 

that  the  Church  Commissioners  are  not 
alone  in  that  ? 1 am  sure  they  are  not. 

4493.  Professor  Alun  Roberts:  You 
have  regretted  the  Commissioners’  lack 
of  awareness  of  the  needs  of  their  com- 
mon.s  due  to  their  remoteness.  Is  there 
say,  a similar  decline  amongst  the  com- 
moners on  the  spot  as  well  in  their  own 

interest  and  awareness? 1 wouttd 

imagine  there  was,  but  can  only  guess. 
The  commoners  may  have  had  some 
greater  interest  when  the  Bishop  was 
lord  and,  perhaps,  some  feeling  of  loyalty 
to  him,  but  I imagine  that  they  have 
always  regarded  the  Commissioners  as 
horrors  in  London  and  have  no  feelings 
for  them  at  aill.  I do  not  see  why  they 
should  have  any  unless  they  happen  also 
to  be  their  tenants. 

4494.  In  the  last  30  or  40  years  have 
the  commons  meant  less  agriculturally  to 
those  holding  common  rights  than  they 

used  to? 1 am  sure  that  is  so  in  every 

area  except  certain  mountain  and  moor- 
land areas  in  the  north  of  England.  In 
the  north,  especially  in  the  County  of 
Durham,  the  grazing  rights  are  still  very 
much  kept  up  ; so  much  so  that  where 
the  commons  are  stinted  the  number  of 
stints  is  stiill  known  because  they  are 
exercised  so  regularly  and  the  com- 
moners work  them  out  for  themselves 
with  the  help  of  the  Commissioners’ 
agents.  For  example,  the  Commissioners 
made  some  sales  in  the  Weardale  area 
some  years  ago  and  with  every  sale  of 
freehold  land  went  a certain  quantity 
of  stintage  rights  ; in  most  cases  these 
were  already  known,  but  if  they  were  not 
they  were  worked  out  by  the  agents  and 
the  local  solicitor,  who  knows  the  land 
like  the  back  of  his  hand.  They  and  the 
tenants  themselves  remembered  the  stints 


from  constant  use.  I believe  that  in  some 
cases  on  the  borders  of  Wales  the  stints- 
are  remembered  too  but  in  other  cases  I 
should  say  there  has  been  a sharp  de- 
cline-usage in  the  north,  I should  say 
has  been  fairly  steady  for  the  last  100 
years — 'but  in  the  counties  in  the  south 
of  England  I should  imagine  the  common 
rights  are  only  spasmodically  exercised 
if  at  all. 

4495.  Would  you  say  that  in  the 

absence  of  stints  there  is  some  scope  for 
chicanery,  if  I might  put  it  so? ^Yes. 

4496.  Mr.  Floyd : It  has  been  sug- 
gested that  the  Church  Commissioners 
may  take  over  glebe  land.  Do  any  clergy 
who  hold  glebe  land  have  the  right  to 
exercise  their  horses  on  it,  and  so  on? 

1 have  never  heard  of  any  such 

cases.  It  does  happen  that  the  incum- 
bent is  lord  of  a small  rectory  manor. 
One  form  of  endowment  was  to  give  the 
incumbent  a small  sub-manor  and  in 
that  case  he  would  probably  own  the 
ground  and  even  a small  common  and 
receive  a few  quit  rents,  and  so  forth, 
from  his  itenants.  These,  of  course,  have 
now  been  extinguished.  I have  heard  of 
no  cases  where  the  incumbent  himself 
had  the  right  of  grazing. 

4497.  Chairman : On  commons  which 
tne  Commissioners  have  retained  do  they 
raise  any  objection  to  public  access 

where  there  is  no  legal  right  to  it? 

know  of  no  case  where  they  have  done 
so. — Mr.  Foot:  Section  193  of  the  Law 
of  Property  Act,  1925,  has  been  applied 
to  some  of  their  commons,  but  not  all. 

4498.  Why  has  the  section  been 

applied? It  has  only  been  applied 

where  the  local  inhabitants,  the  parish 
council  or  the  comimonera  themselves 
have  made  an  approach. 

4499.  Did  they  want  some  control  by 

means  of  bye-laws? ^Yes. 

4500.  Some  witnesses  have  suggested 

that  Section  193  should  be  generalised, 
in  other  words,  that  all  commons  should 
be  legally  open  to  public  access.  What 
would  be  the  attitude  of  the  Commis- 
sioners to  that? Mr,  Collenette:  I 

do  not  think  they  would  have  any 
objection. 

4501.  Are  their  commons  in  effect  open 

to  access  already? Mr.  Rogers:  Yes. 

4502.  Mr.  Floyd : Returning  to  the 
sales  of  common  land  to  local  authori- 
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ties,  could  you  let  us  have  a few  details 
of  two  or  three  typical  cases  to  give  us 
some  idea  of  how  these  sales  were  dealt 
with? Mr.  Collenette:  We  will  cer- 

tainly let  you  know  anything  we  can  find 


about  any  particular  cases  you  care  to 
select. 

Chairman-.  Thank  you  very  much 
gentlemen,  we  are  m^ost  grateful  to  you 
for  having  come  along  this  morning. 


(The  witnesses  withdrew) 


Memorandum  of  Evidence  submitted  by  the 
Crown  Estate  Commissioners 


1.  As  will  be  seen  from  Appendices  ‘A’  and  ‘B’  to  this  Note,  the  main  concern 
of  the  Commissioners  of  Crown  Lands  with  common  land  and  common  rights  arises 
in  Wales  where  there  are  over  76,000  acres  of  land  in  which  the  <>own  owns  the 
freehold  subject  to  rights  of  pasturage  and  other  common  nghts.  This  area  is,  m 
the  main,  made  up  of  extensive  tracts  of  unenclosed  waste  land  in  remote  and 
mountainous  districts.  Only  a very  small  proportion  of  this  area  has  aiiy  agricultural 
value,  and,  where  the  land  has  such  a value,  the  instances  recorded  in  Appendix  D 
•show  how  difficult  it  is  to  firing  this  land  into  proper  cultivation.  A nmch  larger 
area  has  potential  forestry  value  and,  provided  means  can  be  found,  to  satisiy  me 
owners  of  any  existing  common  rights,  the  Commi^ioners  would  welcome  a 
situation  which  would  make  it  easier  for  the  Forestry  Commission  to  purchase  or 
lease  from  the  Commissioners  for  afforestation  suitable  areas  on  proper  terms. 

2.  In  England  the  Commissioners  have  some  3,600  acres  alfected  by  common 
rights.  The  largest  single  area  lies  in  North  Lancashire  in  the  Manor  of  To™ 
which  is  situated  on  the  west  side  of  Coniston  Water  (see  5 of  Appendix  A ).  The 
balance  of  the  total  area  is  scattered  among  the  other  estates 

the  Commissioners  in  England  and  is  made  up  of  parcels  of  widely  ddtermg  areM 
As  in  Wales,  the  nature  and  extent  of  the  common  rights,  and  who  Me  the 
commoners,  are  usually  matters  on  which  there  is  little,  if  any,  definite  mformation. 

3.  The  need  to  obtain  the  consent  of  the  Minister  of  Agriculture,  Fisheries  and 
Food  under  Section  194  of  the  Law  of  Property  Act,  1925, 

buildings  or  fences  or  the  construction  of  any  works  on  common  land  has,  in  the 
experience  of  the  Commissioners,  had  the  effect  of  ireduoing  very  considerably  the 
number  of  applications  for  such  purposes,  as  comipared  with  the^  situation  that 
existed  before  the  passage  of  that  Act;  and,  although  the  Comimssioners  have  no 
figures  available,  they  have  the  impression  .that,  in  the  cases  where  applications  under 
this  Act  have  been  made  to  the  .Minister  in  respect  of  Crown  commons,  consent 
is  not  given  except  in  the  case  of  statutory  works.  Where  common  rights  can  be 
proved  to  exist  and  where  they  are  capable  of  being  exercised,  the  Commi-ssionMS, 
as  landlords  with  their  own  interest  in  land,  would  not  wish  to  see  such  rights 
interfered  with.  Where,  however,  as  for  example,  in  Wales,  there  are  large  areas  ot 
barren  land,  it  has  sometimes  seemed  to  the  Commissioners  that  m the  .interest  ol 
food  production  a less  rigid  policy  might  be  adoipted  .towards  applications  to  fence 
off  those  few  areas  which  are  capable  .of  cultivation. 

4 The  Commons  in  Wales  and  at  Torver  in  Lancashire  are  more  in  the  nature  of 
open  moorland  or  hill  and  mountain  wastes.  Before  the  passing  of  the  Law  ot 
Property  Act  1925  a measure  of  control  over  and  licensing  of  encroachments  and 
enclosures  was  exercised  by  the  Commissio.ners  who  required  the  enoroMher  either 
to  take  a licence  acknowledging  the  Crown  title  or  to  abate  the  encroachment.  The 
Commissioners  collected  small  rents  under  these  .licences,  but  the  income  from  lhi.s 
ssource  was  trifling  and  did  not  pay  for  the  supervision  entailed.  However,  m the 
absence  of  statutory  control,  the  control  exercised  by  the  Commissioners  was  tho-ught 
to  be  worth  while.  The  control  of  the  Commissioners  has  been  superseded  by  the 
■stringent  control  exercised  by  the  .Ministry  of  Agriculture  under  the  Act.  It  was 
anticipated  at  the  time  .of  the  change  and  the  ending  .of  control  by  the  Commis- 
sioners that  the  practice  of  enclosure,  etc.,  in  remote  areas  would  not  cease  but 
would  ’be  likely  to  continue  and  might  even  he  accelerated.  The  Commissioners 
have  no  information  as  to  the  extent  to  which  .this  has  happened,  as  the  considerable 
expense  of  continual  or  even  periodic  surveys,  for  the  purpose  of  discovering 
enoroachments,  etc.,  could  not  be  justified  economically,  and  there  is,  of  course,  no 
responsibility  on  the  Commissioners  to  enforce  the  provisions  of  the  Act. 
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Yorks.  A^krigg  Askrigg  Askrigg  Common  The  Crown  has  no  proprietary  interest  in  the  soil  of 

(N.R.)  Common  this  moor.  Its  only  interests  are  the  sporting 

rights,  which  are  leased,  and  the  mineral  rights  in 
which  diere  have  been  no  recent  dealing. 
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County 

Manor,  Lordship  or  Hundred 

Parish 

a. 

r. 

p- 

Caernarvon 

Hundred  of  Uwchgwyrfai  . . . 

Llandwrog...  \ 

Llanwnda  ...  j 

2.257 

1 

214 

Hundred  of  Isgwyrfai 

Beddgelert 

483 

3 

20 

do. 

Llanberis  ...  \ 

Llanbeblig  ...  / 

328 

3 

20 

Hundred  of  Uchaf 

Llanfairfechan  \ 

Dwygyfylchi  / 

1,966 

1 

39i 

Hundred  of  Isaf  

Gyflfin  

154 

0 

0 

Llangelynin 

205 

0 

0 

Hundred  of  Nantconway  . . . 

Penmachno 

797 

2 

16 

6,193 

0 

374 

Cardigan... 

Manor  of  Cyfoeth  y Brenin 

Cyfoeth  y Brenin  ... 

2 

10 

Manor  or  Lordship  of 

Cwmrheidol  1 

Creuddyn. 

Upper  Llanfihangel  ^ 
y Creuddyn  J 

3,148 

0 

18 

Lordship  or  Manor  of  Har- 

Llandewi  Aberarth 

2 

3 

5 

miniog. 

Lordship  or  Manor  of  Meven- 

Gwnws  ...  \ 

6,972 

14 

nith. 

Yspytty  Ystwyth  / 

3 

do. 

Lledrod  ...  \ 

Gwnws  ...  J 

300 

0 

0 

do. 

Llanrhystid...  \ 

Llangwyryfan  / 

127 

0 

0 

Lordship  or  Manor  of  Perfedd 

Trefeirig  ... 
Melindwr  ...  > 

Cwmrheidol  J 

13,309 

0 

0 

23,862 

0 

7 

Carmarthen 

Manor  of  Cayo  

Conwil  Gaio  \ 

Cilycwm  ...  / 

2,898 

2 

20 

Manor  of  Mabedryd 

Llanllwni  ...  ^ 

Llanfihangel-  > 

2,848 

20 

Rhos-y-Corn  J 

Manor  of  Mallaen  

Cilycwm  

4,670 

0 

0 

Manor  of  Talley  

Talley  

158 

0 

0 

10,575 

0 

0 
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County 


Denbigh 


Flint 


Merioneth 


Manor,  Lordship  or  Hundred 


Monmouth 
Radnor  . . . 


Lordship  of  Denbigh 


Lordship  of  Brorafield  and 
Yale. 


Hundred  of  Prestatyn 


Lordship  of  Penllyn ... 


do. 


do. 

do. 


Parish 


Manor  of  Liswerry  and 
Libennith. 

Manor  of  South  Ugre 


Gwytherin  ... 
Llanfairtalhaiarn 
Llansannan 
Llaneifydd  ... 
Yspytty  Ivan 

Holt 


Dyserth 
Gwaenysgor 
Llanasa 
Meliden 
Rhuddlan  ... 

Festiniog  . . . 

Llandecwyn 

Llanfihangel-y- 

Traethan 

Llanfrothen 

Maenthwrog 

Trawsfynydd 

Llanaber  ... 
Llanddwywe-uwch- 
y-Graig 

Llanddwywe-is-y- 

Graig 

Llanenddwyn 
Llanbedr  ... 
Llanfair 

Llandanwg 

Llandderfel... 
Llanfor 
Llangawr  ... 
Llannwchllyn 
Llanycil 


Christchurch  \ 
Nash  ...  / 

Beguildy 

Heyop 

Llanann 

Llanbadarnfynydd 
Llanbister  ... 
Llandewy  . . . 
Llangunllo  ... 

Total  ... 


r.  p. 


1,966  0 21 
1,128  1 32i 
3,533  0 23 
353  0 18i 
574  0 0 

22  0 0 


7,576  3 15 


32  3 3i 


11,859  2 24 


2 21i 


12  0 0 


5,596  3 30 


17,469  0 35^ 


2 3 38i 


10,968  0 39^ 


76,680  1 16 
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Appendix  C 

DEALINGS  IN  REGARD  TO  CROWN  COMMON  LANDS  IN  WALES 
These  include: — 

(1)  Leases  of  sporting  and  fishing  rights; 

(2)  Mineral  lettings ; 

;(3)  Prospecting  Licences  i.e.  ‘ Take  Notes  ’ ; 

(4)  Licences  for  overhead  electric  cables,  telephone  wires  and  telegraph  posts; 

(5)  Licences  for  gas,  electricity,  sewerage  and  water  pipes; 

(6)  Licences  to  take  and  use  water  from  lakes  and  springs  for  mineral  and  domestic 
purposes,  and  to  maintain  embankments,  dams  and  reservoirs; 

(7)  Renewals  of  pre-1925  licences  to  erect  and  maintain  walls  and  fences  for  the 
division  of  an  area  of  common  land  into  exclusive  sheep  walks; 

(8)  Licence  to  a Parish  Council  to  regulate  and  control  Turbary  Allotment; 

(9)  A letting  of  waste  land  for  tipping  rubbish  etc. ; 

(10)  A Consent  to  the  War  Department  to  use  and  maintain  Gun  Sites; 

(11)  Dedication  of  lands  to  Local  Authorities  for  road  widening  etc.,  schemes; 

(12)  Sales  of  sites  for  reservoirs  and  grants  of  easements  for  pipe  lines  to  Local 
Authorities. 


Appendix  D 


NOTE  ON  PLOUGHING  UP  OF  LAND  SUBJECT  TO  COMMON  RIGHTS 


1.  On  the  outbreak  of  the  1939-45  War  several  individual  farmers  in  Wales  applied 
to  the  Commissioners  for  consent  to  plough  up  common  land.  However,  on  reference 
to  the  Ministry  of  Agriculture  and  Fisheries  the  Commissioners  were  informed  that, 
having  regard  to  the  fact  that  the  land  concerned  had  been  the  subject  of  a Deed  of 
Declaration  under  Section  193  of  the  Law  of  Property  Act  1925,  the  Ministry  considered 
that  the  proper  course  would  be  for  the  appropriate  County  War  Agricultural  Executive 
Committee  to  take  possession  of  the  land  by  arrangement  with  the  Commissioners 
and  with  the  consent  of  the  Crown  under  the  Defence  Regulations.  It  would  then 
have  been  for  the  W.A.E.C.  to  make  whatever  arrangements  were  thought  to  be 
appropriate  for  the  cultivation  of  the  land. 

2.  This  was  done  in  Radnorshire,  where  the  W.A.E.C.  took  possession  of  some 
1,200  acres  of  land  for  cultivation,  of  which  some  95  acres  belonged  to  the  Crown. 
However,  by  the  end  of  1948  the  commoners  were  pressing  for  the  return  of  the  land 
to  their  control.  The  County  A.E.C.  was  concerned  that  this  would  inean  a reduction 
in  food  production,  and  it  tried  to  secure  an  arrangement  whereby  the  fencmg  could 
be  retained  and  the  use  of  the  land  regulated  by_  the  commoners.  Unfortunately^ 
nothing  came  of  this,  and  two  years  later  the  Commissioners  learnt  that  the  fences  had 
been  removed. 


3 .  Since  the  War  the  Commissioners  have  had  a few  requests  from  farmers  in  Wales 
for  consent  to  plough  up  common  land  but,  after  the  Commissioners  ^^ve  asked  the 
applicants  to  comply  with  the  provisions  of  Section  194  of  the  Law  of  Property  Act 
1925,  the  Commissioners  have  usually  heard  nothing  further. 
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4.  In  another  case  in  Wales  the  Commissioners  were  told  of  an  encroachment  on 
Crown  Waste  by  a farmer  who  had  fenced  off  8 acres  for  cultivation.  The  Commissioners 
asked  him  to  abate  the  encroachment,  but  they  were  prepared  to  grant  him  a tenancy 
subject  to  his  obtaining  the  required  consent  of  the  Minister  of  Agriculture  under 
Section  194  of  the  Law  of  Property  Act,  1925.  This  consent  was  not  forthcoming, 
and  it  was  only  after  a Court  case  that  the  farmer  agreed  to  a settlement  whereby  the 
Commissioners  received  damages  and  the  land  was  reseeded  and  thrown  back  into  the 
common. 

5.  In  England  the  question  of  cultivation  has  arisen  in  recent  years  on  two  occasions 
viz.  at  Fulking  Hill,  Poynings  (see  15  of  Appendix  A)  and  at  Lilley  Hoo,  Putteridge 
(see  10  of  Appendix  A). 

6.  In  the  first  case  the  tenant  of  adjoining  land  under  the  Crown  asked  the 
Commissioners  for  permission  to  plough  up  Fulking  Hill.  Subsequent  investigations 
showed  that  the  Crown  and  other  adjoining  owners  had  rights  to  graze  sheep  over  the 
Hill  and  to  let  such  rights  with  their  land.  In  view  of  the  numerous  consents  that 
would  have  been  necessary,  the  Commissioners  did  their  best  to  discourage  their  tenant 
from  ploughing  up  the  hill  but  in  1950  it  was  discovered,  that  he  had  ploughed  It  up 
without  consulting  anyone,  except  for  an  oral  mention  of  his  intentions  to  the  otiier 
persons  entitled  to  the  grazing. 

7.  In  the  main  the  protest  against  this  action  Came  from  the  Commons,  Open  Spaces 
and  Footpaths  Preservation  Society  because  the  tenant  had  ploughed  up  public  footpaths 
over  the  hill.  After  further  investigation  the  Commissioners  came  to  the  conclusion 
that  they  could  let  the  ploughed  up  land  to  the  tenant  for  cultivation  subject  to  the  existing 
rights  over  the  surface  and  provided  that  the  footpaths  were  kept  open.  In  the  course 
of  these  investigations  the  Commissioners  decided  that  apart  from  the  footpaths  there 
were  no  public  rights  over  Fulking  Hill.  The  land  ploughed  up  comprised  89  ■ 8 acres 
out  of  the  150  acres  of  the  Hill  and  these  89-8  acres  were  subsequently  included  in  the 
letting  of  the  farm  to  the  tenant  concerned. 

8.  In  1953  the  Brighton  Corporation  who,  as  adjoining  owners,  had  grazing  rights 
on  the  Hill,  took  steps  to  safeguard  their  rights  by  getting  an  undertaking  from  the 
Crown  tenant  to  lay  down  the  land  to  pasture  again  in  due  course. 

9.  With  regard  to  Lilley  Hoo,  please  see  Note  10  in  Appendix  A.  This  Common 
was  requisitioned  by  the  Hertfordshire  W.A.E.C.  in  1941  under  the  Defence  Regulations, 
but  shortly  after  it  was  taken  over  by  the  War  Department  as  a training  area.  In  1948 
the  War  Department  requisition  was  transferred  to  the  Agricultural  Executive  Com- 
mittee who  reclaimed  100  acres  of  the  total  area  of  183  acres  and  let  them  on  licence. 
The  Hoo  was  subsequently  derequisitioned  and  the  Lord  of  the  Manor  (not  the  Crown) 
made  arrangements  to  continue  cultivation  of  the  100  acres  after  coming  to  terms  with 
the  stint  holders  who  included  a number  of  Crown  tenants. 


DEEDS  OF  DECLARATION 


Appendix  E 


Under  Section  193  of  the  Law  of  Property  Act,  1925 

Following  representations  by  the  Commons  Preservation  Society  and  others  on  the 
question  of  consents  to  enclosures  of  Crown  common  land  it  was  decided  that  the 
Commissioners  should  follow  the  course  adopted  by  some  private  landowners  of  making 
a Deed  of  Declaration  under  the  above-named  Act  which  would  have  the  effect  of  giving 
the  public  rights  of  access  to  the  areas  covered  by  the  Deed.  Accordingly  a Deed  of 
Declaration,  dated  19th  August,  1932,  was  made  covering  the  Crown  Commons  in  the 
Rural  Districts  of  Wales  and  another  Deed  dated  29th  November,  1923  was  made 
covering  the  Manor  of  Torver  in  Lancashire  (see  5 of  Appendix  A). 
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Appendix  F 


DEALINGS  WITH  THE  FORESTRY  COMMISSION  IN 
REGARD  TO  CROWN  COMMON  LAND 

tn  recent  years  a number  of  applications  have  been  received  from  the  Forestry  Com- 
mission to  purchase  Crown  common  land  in  Wales  for  forestry  purposes.  So  far,  no 
Welsh  Crown  common  land  has  been  sold  to  the  Forestry  Commission,  although  a 
proposal  concerning  500  acres  in  Cardiganshire  is  at  present  under  consideration.  The 
Commissioners  have,  however,  leased  to  the  Forestry  Commission  for  forestry  purposes 
about  645  acres  in  Cardiganshire  for  99  years  from  1949,  subject  to  existing  common 
rights.  Another  lease  to  the  Forestry  Commission  of  a further  250  acres  of  Crown 
common  land  in  the  same  county  for  forestry  purposes  is  at  present  being  negotiated 
subject  to  common  rights.  This  lease  will  include  the  mineral  rights  under  the  land 
and  also  under  an  approximate  area  of  650  acres  of  adjoining  land  where  the  Crown 
does  not  own  the  surface.  It  is  understood  that  the  Forestry  Commission  require  the 
mineral  rights  to  enable  them  to  take  stones,  gravel  and  other  road  or  building  materials 
for  the  construction  and  maintenance  of  roads,  fences  and  buildings  on  land  leased  by 
them. 

In  England  the  Forestry  Commission  proposed  in  1946  to  plant  up  a part  of  Two 
Mile  Bottom  Common,  Norfolk  (see  1 1 (h)  of  Appendix  A)  which  they  leased  from 
the  Crown,  but  refrained  from  doing  so  when  Informed  of  the  existence  of  common 
rights. 

At  Dunster  in  Somerset,  a lease  to  the  Forestry  Commission  is  at  present  being 
negotiated  of  some  355  acres  of  Crown  land  (see  12  of  Appendix  A).  In  this  case, 
the  Forestry  Commission  have  referred  to  alleged  common  rights  over  this  area,  but  the 
Commissioners  of  Crown  Lands  have  no  information  about  the  nature  of  these  rights 
or  even  whether  they  exist. 


Examination  of  Witnesses 

Sir  Francis  Enever,  C.B.,  M.C.,  LL.D.,  and  Mr.  J.  A.  Hillman,  C.B.E., 
on  behalf  of  the  Crown  Estate  Commissioners. 

Called  and  Examined. 


4503.  Chairman'.  May  I say  how  grate- 
ful we  are  to  the  Crown  Estate  Commis- 
sioners— as  they  are  called  now — for  their 
memorandum  and  its  very  detailed 
schedules  which  I found  extremely  in- 
teresting and  valuable.  Would  you  like 
to  make  a statement  first? Mr.  Hill- 

man'. Thank  you — only  to  mention  our 
change  of  name  and  constitudon.  As  you 
will  see  our  written  memorandum  was 
presented  in  the  name  of  the  Commis- 
sioners of  Crown  Lands.  By  the  Crown 
Estate  Act,  1956,  passed  in  November 
last  year,  our  name  has  now  been 
changed  to  the  Crown  Estate  Commis- 
sioners, and.  their  consititution  has  also 
been  changed.  When  our  memorandum 
was  submitted  one  of  the  Commissioners 
was  the  Minister  of  Agriculture,  Fisheries 
and  Food,  another  the  Secretary  of 
State  for  Scotland,  and  there  were 
two  permanent  Commissioners ; under 
the  now  regime  there  are  eight 

Commissioners,  namely  the  First  Com- 
missioner, Sir  Malcolm  Trustram  Eve, 
the  Second  Commissioner,  Mr.  Ronald 


HarrivS,  and  six  other  part-time  Commis- 
sioners. The  Scottish  Commissioner,  Mr. 
D.  H.  Cameron  of  Lochiel,  has  just  been 
appointed.  The  Act  came  into  operation 
on  14th  December,  1956,  so  that  the  new 
organisation  is  now  functioning  and  we 
should  be  taken  as  representing  the 
Crown  Estate  Commissioners. 

4504.  Professor  Stamp : Are  no  minis- 
ters now  ex  officio  Commissioners  as 

there  were  .previously? Instead  of 

having  ex  officio  Ministerial  Commis- 
sioners the  Commissioners  are  now  all 
non-Ministerial ; but  under  the  Act  of 
1956  the  Lord  lErivy  Seal  and  the  Secre- 
tary of  State  for  Scotland  have  power  to 
give  directions  to  the  Commissoners. 
That  is  how  ministerial  control  operates 
now,  with  rather  a different  emphasis 
from  what  it  was  previously.  I think  the 
purpose  is  to  enable  the  Commissioners 
to  act  more  freely,  though  political  con- 
trol will  still  exist  by  virtue  of  the  fact 
that  the  two  Ministers  have  the  .power  to 
issue  direction. 
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4505.  Chairman : Are  we  sitting  in  the 

Crown  Estate  at  this  moment? Yes, 

this  building  is  part  of  the  Crown  Estate. 

4506.  But  Regent’s  Park,  I believe,  is 

not  a common? No.  Regent’s  Park  is 

a Royal  Park  which  has  its  own  very 
complicated  and  technical  status,  but  all 
the  privileges  of  the  public  in  Regent’s 
Park  are  pretty  well  defined,  I think. 

4507.  Professor  Alun  Roberts:  Have 
you  any  provincial  agents  under  the  new 
arrangements,  or  is  your  method  of 

oiperation  as  it  was  before? ^So  far  no 

change  has  been  made  in  our  local 
organisation.  I believe  that  is  a matter 
to  which  the  new  board  will  turn  its 
mind,  as  it  proposes  to  review  our  local 
organisation.  I think  the  report  of  the 
Eve  Committee  made  the  point  that  that 
should  be  done.  But  for  the  moment 
everything  is  carrying  on  as  under  the 
old  regime.  Our  fee  paid  agents  and  our 
salaried  agents  in  the  south-west  of 
England  are  still  operating  as  before; 
and  the  same  applies  to  the  Scottish 
arrangements. 

4508.  Chairman:  I see  from  your 
general  note  that  yo-u  own  over  76,000 
acres  of  common  land  in  Wales  but  only 

1.000  acres  of  freehold  land  not  subject 
to  common  rights.  What  is  the  history 

behind  that  remarkable  contrast? 

think  that  at  some  stage  the  Crown  be- 
came lord  of  a large  number  of  manors 
in  Wales  and  that  the  commons  are  all 
that  remain  of  our  manorial  interests. 
Those  Crown  manors  never  included 
large  areas  of  cultivated  land  or  de- 
veloped property.  They  amounted  really 
just  to  the  wastes  of  the  manors. 

4509.  Professor  Stamp : Was  the  lord- 
ship  of  a manor  originally  granted  by 
the  Crown  solely  for  life  and  only  be- 
came hereditary  by  oversight  as  it  were? 
Should  not  all  lordships  revert  to  the 
O’own  on  the  death  of  the  owner?  Did 
that  not  happen  in  Wales  much  more 

frequently  than  in  England? ^That 

may  be  so.  As  a matter  of  fact,  some 
manors  were,  I think,  granted  subject  to 
the  reservation  to  the  Crown  of  mineral 
and  sporting  rights.  Apart  from  the 

76.000  acres  of  common  land  there  is  also 
quite  a considerable  area  of  land  in 
which  we  have  no  surface  rights  but  still 
retain  rights  to  minerals  under  reserva- 
tions in  old  grants. 

4510.  Professor  Alun  Roberts:  As  a 
matter  of  historic  interest  were  not  a 


good  many  of  the  manors  in  Wales 
sequestered  by  escheat  around  1536 
because  of  vario-us  misdemeanours, 
whereas  in  England  they  subsisted  for  a 
couple  of  centuries  longer?  From  the  list 
in  Appendix  B,  and  from  my  own  geo- 
graphical knowledge  the  Welsh  Crown 
commons  seem  to  be  in  the  remoter 
moorland  areas  which  were  the  subject 
of  grants  by  the  Crown  to  princelings. 

1 think  that  is  quite  possible.  Our 

ownership  of  some  commons  goes  back 
to  the  time  of  Henry  VTII  when  he 
assumed  special  powers  over  Wales. 

4511.  When  you  say  ‘Only  a very 
small  proportion  of  this  area  has 
any  agricultural  value  . . . ’ do  you  mean 
value  as  cultivable  land  as  opposed  to 

its  known  pastoral  agricultural  value? 

Yes.  We  own  a few  farms  in  Caernar- 
vonshire, at  the  back  of  some  mountains 
where  we  have  active  mineral  interests — 
the  Caernarvonshire  Crown  Slate 
Quarries.  There  are  four  farms  there  and 
we  own  one  other,  elsewhere,  but  I do 
not  think  very  much  of  the  land  is  culti- 
vated. 

4512.  Although  your  common  land  in 

Wales  has  only  a pastoral  value  is  it 
nevertheless  as  vital  to  the  economy  of 
sheep  farming  there  as  fell  commons  are 
in  the  north  of  England? Yes. 

4513.  Chairman:  Tn  a reference  to 
forestry,  you  say : ‘ , provided  means 
can  be  found  to  satisfy  the  owners  of 
any  existing  common  rights.  . . .’  Have 
you  any  ideas  how  such  means  can  be 

found? No,  we  have  not.  We  felt  the 

whole  question  of  who  has  common 
rights  was  so  obscure  that  any  attempt  to 
investigate  would  probably  not  be  very 
fruitful.  On  the  other  hand  as  long  as 
there  remains  any  possibility  of  common 
rights  existing  we  cover  ourselves  by 
making  any  leases  we  may  grant  subject 
to  them. 

4514.  Does  the  Forestry  Commission  if 

it  leases  land  from  you  do  so  on  the 
understanding  that  if  anybody  raises 
objections  on  the  ground  that  their 
common  rights  are  being  interfered  with, 
it,  and  not  the  Crown  Estate  Commis- 
sioners, will  provide  satisfaction? 

Yes,  that  is  really  the  position. 

4515.  I notice  that  in  one  case  in 

Somerset  quoted  in  Appendix  F,  the 
Forestry  Commission  itself  raised  tlie 
question  of  common  rights.  How  did  this 
come  about? That,  I think,  happened 
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after  we  had  granted  a lease  without 
knowledge  of  any  substantial  common 
rights. — Sir  Francis  Enever:  Of  course, 
the  situation  may  arise  where  the  Crown 
Estate  Commissioners  might  themselves 
wish  to  do  afforestation.  It  is  not  essential 
that  it  should  be  carried  out  by  the 
Forestry  Commission. 

4516.  Are  you  now  completely  fettered 

from  afforesting  by  the  existence  of 
common  rights? Yes. 

4517.  Mr.  Evans:  Do  you  know 

whether  any  planting-up  has  been  done 
by  the  Forestry  Commission  on  the 

commons  it  has  leased? Mr. 

Hillmcm : No.  I am  not  aware  that  the 
Forestry  Commission  has  done  anything 
substantial.  I believe  that  on  some  of  the 
areas  it  has  done  some  planting  and  in 
some  way  managed  to  deal  with  the  ques- 
tion of  common  rights.  It  may  be  that 
when  iit  took  the  land  the  risk  of  being 
stopped  by  a commoner  was  so  small 
that  it  decided  to  proceed. 

4518.  When  you  talk  about  ‘proper 
terms  ’ at  the  end  of  paragraph  1 of  your 
memorandum,  are  you  referring  to  the 
price  that  the  Forestry  Commission  seems 
to  be  in  a position  to  offer  either  for  a 

lease  or  for  outright  purchase? Yes. 

We  have  hitherto  dealt  with  the  Forestry 
Commission  at  a rent  of  half-a-crown  an 
acre  as  a rule,  which  I think  is  aibout 
its  highest  rate.  Sometimes  we  have  dealt 
at  a lower  rate,  but  the  higher  is  what 
we  had  in  mind.  Whether  there  will  be 
any  change  in  our  policy  in  this  regard 
under  the  new  rdgime  I do  not  know. 

4519.  Chairman:  In  paragraph  3 

you  refer  to  the  construction  of  works 
on  your  commons.  I noticed  when  going 
through  the  appendices  that  in  many 
cases  where  encroachments  have  occurred 
in  the  past  you  have  given  a licence  for 

them.  Did  you  take  a rent  for  them? 

Yes,  a few  shillings  or  something  quite 
small ; there  was  probably  some  sort  of 
scale  of  small  rents.  In  former  times  we 
made  occasional  surveys  to  find  out  what 
fresh  encroachments  had  taken  place  and 
then  made  the  encroacher  either  sign  an 
agreement  under  which  he  paid  a small 
rent  or  else  abate  his  encroachment.  The 
revenue  obtained  in  this  way  was  very 
small,  though. 

4520.  Did  you  receive  any  objections 
from  the  commoners  when  these  licences 
were  granted?  I notice  that  in  one  case, 
for  instance,  you  gave  a licence  for  a 


refuse  tip  which  clearly  must  have 
interfered  with  the  rights  of  the 

commoners. 1 presume  we  did  not.  I 

suppose  there  would  have  been  some 
machinery  in  those  days  for  dealing  with 
any  objections  which  might  be  raised. 
Generally  speaking,  though,  I do  not 
think  objections  were  raised ; it  was 
rather  a matter  of  people  encroaching 
on  the  commons  with  impunity,  and  of 
our  predecessors  discovering  the  en- 
croachment when  they  next  made  a new 
survey. 

4521.  On  occasions  when  you  have 
taken  a rent  for  a licence  have  you  not 
distributed  part  of  it  to  the  commoners? 

Yes,  in  the  Manor  of  Portland, 

where  the  position  is  again  very  peculiar. 
1 think  .that  is  the  only  case  where  we 
share  these  rents. 

4522.  Have  you  given  any  licences  at 

all  for  encroachments  since  1925? 

We  have  given  none.  We  have  taken  the 
line  that  in  law,  at  any  rate,  there  could 
be  no  further  encroachments  except 
under  the  provision  of  the  Law  of 
Property  Act.  This,  in  our  experience, 
has  meant  that  the  ministerial  consent 
which  is  required  for  fresh  encroach- 
ments has  been  practically  unobtainable. 
We  suspect  however  that  there  probably 
have  been  some  encroachments  in 
obscure  parts  which  have  not  been 
discovered. 

4523.  Is  it  any  longer  in  the  Cro-wn’s 

interest  to  resist  encroachments,  if  they 
yield  nothing  at  all? No. 

4524.  Therefore,  is  there  any  purpose 
in  your  spending  money  in  finding  out 
whether  encroachments  are  occurring? 

No.  I think  the  profit  would  be  a 

negative  quantity.  We  should  have  spent 
more  on  the  surveys  than  the  small  extra 
revenue  we  collect.  When  surveys  were 
made  in  the  way  I have  described  the 
object  was  possibly  more  to  establish  the 
Crown’s  title  than  to  collect  money. 

4525.  But  now  is  it  worth  while  to  do 

that? No. 

4526.  Even  if  somebody  claims  to  have 
acquired  the  freehold,  of  quite  a sub- 
stantial portion  of  the  Crown  Estate? 

^If  we  found  that  that  was  happening 

then  we  should  resist  the  claim. 

4527.  But  normally  is  it  worth  while 

for  you  to  have  surveys  made? No. 

I should  have  thought  that  if  some 
encroacher  wished  to  get  control  over  a 
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large  area,  he  would  presumably  fence 
it,  and  in  that  case  one  hopes  he  would 
be  caught  by  the  procedure  laid  down  in 
the  Law  of  Property  Act. 

4528.  But  would  he  not  be_  caught 
only  if  the  commoners  were  active,  and 
if  it  happened  to  be  one  of  those  com- 
mons where  the  commoners  were  not 
exercising  their  rights?  Would  not  the 
effect  be  that  the  Crown  would  in  fact 

be  disseised? 1 think  we  should 

probably  discover  any  such  encroach- 
ment in  fact  because,  where  _ we  have 
active  mineral  interests — and  it  is  only 
in  the  remoter  parts  of  Wales  that  we 
have  none — our  mineral  adviser  visits 
the  region  pretty  frequently.  We  also 
have  a local  office  in  Shrewsbury  with 
a Crown  Receiver  and  Deputy  Crown 
Receiver  who  get  about  quite  a bit.  I 
think  if  there  were  any  large-scale 
fencing-in  of  Crown  waste  we  should 
get  to  hear  about  it. 

4529.  There  are  private  landowners, 
though,  whose  manorial  rights  are  no 
longer  of  value,  and  who  are  now  living 
in  flats  in  London  and  never  visit  their 
manors.  Might  not  the  same  problem 
occur  with  them  much  more  easily,  in 

fact,  than  it  does  with  you? Yes. 

They  would  not  even  do  the  amount  of 
local  inspection  that  we  do. 

4530.  So  might  the  provisions  of 

Section  194  of  the  Law  of  Property  Act, 
1925,  which  were  intended  primarily  to 
protect  the  public,  in  some  cases  in  fact 
have  exactly  the  opposite  effect,  and 
result  in  the  rights,  or  the  interests,  of 
the  public,  being  destroyed  by  encroach- 
ment?  ^Yes.  We  have  taken  the  line 

that  it  is  not  our  duty  to  administer  the 
provisions  of  the  Act  of  1925. 

4531.  Have  you  made  any  deeds  of 

declaration  under  Section  193  of  that 
Act? Yes.  We  have  made  one  cover- 

ing most  of  the  manorial  waste  in  Wales. 
Appendix  E shows  what  we  have  done, 
'Which  in  effect  is,  I think,  to  cover 
practically  all  the  Welsh  wastes,  and 
also  by  another  separate  deed  of  dedica- 
tion the  Torver  Commons  in  Lancashire. 

4532.  Have  you  made  any  by-laws  for 

the  regulation  of  public  access? ^No, 

we  have  just  made  the  deeds  of  dedica- 
tion. 

4533.  Ts  there  no  purpose  then  in 
these  deeds  except  to  give  legal  access  to 
(he  public  instead  of  the  de  facto  access 


which  they  enjoy  anyhow? Yes,  I 

think  that  is  really  the  position. 

4534.  Are  the  Torver  Commons  used 

by  the  public  a great  deal? think 

so.  When  I have  been  up  there  I have 
walked  over  them  myself.  It  is  rather 
lovely  fell  country,  and  I should  think 
that  probably  there  are  some  paths 
across  it. 

4535.  Have  you  had  any  trouble  with 

litter,  and  things  of  that  kind? No.  I 

believe  that  the  C.P.R.E.  and  the 
National  Trust  are  fairly  active  in  the 
Lake  District.  We  occasionally  receive 
letters  drawing  our  attention  to  some 
irregularity  which  we  do  our  best  to  put 
right.  We  have  had  nothing  much  lately, 
though  ; we  had  more  some  years  ago, 

I think. 

4536.  Professor  Stamp:  May  I ask  a 
general  question?  What  are  the  powers 
of  the  Commissioners  in  regard  to  the 

purchase  and  sale  of  land? 1 think 

they  are  really  those  of  a normal  pro- 
prietor of  land.  We  have  power  to  sell 
Crown  land  normally  in  the  ordinary 
course  of  management,  or  to  purcha<;c 
other  land  without  any  limitation,  ex- 
cept that  if  the  consideration  to  be  paid 
is  above  a certain  amount  we  need 
Treasury  authority. 

4537.  Otherwise  can  you  sell  your 

land  to  private  vendees? Yes,  and 

we  do.  There  is  a good  deal  of  change 
in  what  we  own.  We  sell  off  isolated 
properties.  Sometimes  we  buy  a large 
estate  as  a new  investment.  Sometimes 
we  buy  a property  adjoining  existing 
Crown  property  in  order  to  consolidate 
our  holdings. 

4538.  Is  there  any  part  of  your  estate 

— ^I  am  not  sure  what  the  right  phrase 
is — which  is  entailed,  or  which  you  can- 
not dispose  of? ^No ; except  as  re- 

giards  certain  technicalities  relating  to 
royal  parks  and  roya,l  forests,  we  are 
entirely  free  to  sell  the  generality  of  our 
property  subject,  as  I say,  to  Treasury 
approval  if  the  price  is  above  a certain 
limit. 

4539.  In  so  far  as  the  Commissioners 

are  lords  of  the  manor  of  common  land, 
would  they  generally  regard  it  as  to 
their  advantage  to  be  rid  of  that  respon- 
sibility?  ^From  the  practical  manage- 

ment point  of  view  I should  think  that 
it  probably  would  be,  provided  we  re- 
ceived proper  consideration  covering  not 
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only  the  surface  value,  but,  of  course, 
the  mineral  interest  also  if  there  were 
valuable  minerals  in  the  land. 

4540.  If  any  of  the  small  areas  of 
common  land  which  you  own  in 
England  were  wanted  by  the  local  autho- 
rities for  recreational  purposes  would 
you  have  any  objection  to  disposing  of 

them  in  that  way? ^No,  I think  none 

whatsoever. 

4541.  Have  the  Commissioners  in  fact 
disposed  of  land  of  that  sort  to  local 

authorities? should  think  it  is  quite 

possible  we  have.  I do  not  recollect  a 
really  good  example.  I do  know  that  we 
used  to  own  strips  of  grassland  by  the 
side  of  roads  which  in  Leicestershire,  I 
think,  they  call  slangs.  I believe  we 
arranged  to  pass  our  interest  in  them  to 
the  county  council. 

4542.  Mr.  Floyd:  Under  the  old  rdgime 
when  you  sold  land  I believe  you  had 
to  re-invest  in  land.  Has  that  been 

altered  now? No,  the  position  in  that 

respect  has  not  been  altered.  Whether 
in  fact  there  was  an  absolute  duty  on 
us  to  re-invest  in  other  land  1 am  not 
quite  sure.  I think  probably  that  was 
so  under  the  original  Act  of  1829.  We 
were  to  invest  in  other  land  keeping 
the  purchase  money  in  Consols  only  as 
long  as  was  necessary  ; but  T think  the 
present  position  which  is  governed  by 
an  Act  of  1894  is  that  we  are  to  keep 
our  money  in  stocks  and  shares  with- 
out limit  of  time  if  it  is  difficult,  as  it 
is  nowadays,  to  find  a suitable  land  in- 
vestment for  it. 

4543.  Professor  Skimp:  Was  It  not 

the  practice  in  the  past  at  any  rate  to 
give  a lease  of  999  years  rather  than  sell 
Crown  land? Not  999  years.  Nor- 

mally we  cannot  grant  a lease  for  more 
than  100  years.  But  what  you  say  is 
partly  correct.  At  any  rate  during  the 
war  period,  and  immediately  after,  we 
were  very  loath  to  sell  anything.  We 
already  had  far  too  much  capital  in  the 
form  of  stocks  and  shares,  and  we  were 
finding  it  very  difficult  to  acquire  new 
land  investments.  We  do  not  want  to 
sell  any  land  we  have  now,  even  hold- 
ings which  are  not  particularly  re- 
munerative, but  I should  not  like  it  to 
be  taken  for  granted  that  necessarily 
represents  the  policy  of  the  new  rdgime. 

4544.  But  are  there  no  Crown  leqses 

of  999  years? ^There  are  one  or  two 

in  London  granted  under  special  Acts 


of  Parliament.  I do  not  know  whether 
there  are  any  outside  London. 

4545.  Mr.  Evans:  Would  a lease  of 
100  years  present  any  difficulty  to  the 
Forestry  Commission  when  acquiring 

land  for  its  purposes? ^We  have  not 

found  it  so.  We  have  been  able  to  grant 
leases  to  it  within  our  statutory  limits. 
I think  we  do  grant  the  Commission 
leases  of  99  years  as  a matter  of  fact. 

4546.  Chairman:  Appendix  A (2)  on 
the  Royal  Manor  of  Portland  says  that 
Courts  Leet  and  Baron  are  still  held 
annually.  What  is  done  in  those  Courts? 

I't  is  discovered  whether  any  fresh 

encroachments  have  been  made.  We  find 
that  there  are  a certain  number  of  tran- 
sactions every  year  whereby  new  agree- 
ments with  encroachers  are  made,  with 
a cover  for  the  Crown  title, 

4547.  Are  they  two  separate  courts, 

or  are  they  held  in  one? 1 do  not 

know. 

4548.  Are  they  held  by  a steward? 

Yes. 

4549.  Does  the  Crown  appoint  him? 
^Yes. 

4550.  Is  it  a hereditary  stewardship? 

No.  As  a matter  of  fact  I think  there 

is  no  steward  at  the  moment.  The  last 
one  died  about  ten  years  ago,  and  no 
appointment  of  a new  one  has  been 
made.  There  is  a deputy  steward,  and 
also  a local  bailliff  who  not  only  acts  as 
bailiff  of  the  court,  but  is  also  a kind  of 
local  representative  of  ours.  He  collects 
rents  of  certain  properties  of  ours  which 
are  not  part  of  the  common  land. 

4551.  Does  the  Existence  of  a Court 
Baron  mean  that  there  is  freehold  land 

in  the  manor  as  well  as  copyhold? 

Yes. 

4552.  Do  you  keep  the  rolls  of  the 
copyhold  transactions,  and.  are  those 

transactions  still  entered  on  them? 1 

imagine  ithat  they  would  be. 

4553.  Mr.  Arnold-Baker:  Was  there 

any  copyhold  land  in  Portland? ^Per- 

haps not.  It  is  a very  curious  situation 
there  with  the  commoners  maintaining 
an  active  interest  in  everything  which  is 
done. 

4554.  Chairman : Was  the  common 

land  also  freehold? 1 suppose  it  must 

have  been.  If  permission  is  given  now 
for  anything  to  be  built  on  it,  in  connec- 
tion with  a public  utility,  for  instance, 
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then  the  matter  is  settled  in  this  local 
court,  and  there  seems  to  be  no  difficulty 
about  it.  I suppose  the  court  acts  as  the 
local  controlling  interest  to  see  that  noth- 
ing is  done  which  is  incompatible  with 
the  rights  of  the  commoners. 

4555.  Is  sanction  still  obtained  under 
Section  194  of  the  Law  of  Property  Act, 
for  the  erection,  say,  of  a hut? — ^^1  sup- 
pose that  must  be  so. 

4556.  Dr.  Hoskins:  When  you  say  in 
Appendix  A (2)  that  precise  details  of 
the  commoners’  rights  are  not  known, 
do  you  mean  they  are  not  known  to 
you?  Are  not  the  commoners  themselves 
aware  of  them?— I do  not  know.  We 
have  sometimes  in  the  past  had  disagree- 
ment with  the  commoners  about  some- 
thing which  they  were  claiming. 

4557.  Surely  they  know  what  their 

rights  are? ^They  know  what  they 

claim  as  their  rights,  but  we  do  not 
necessarily  admit  their  full  claim. 

4558.  Chairman:  Can  you  not  check 

all  that  from  the  court  rolls? ^No, 

apparently  not. 

4559.  It  has  been  said  many  times 

before  us  that  if  only  the  court  rolls 
were  kept  it  would  be  possible  to  ascer- 
tain what  the  commoners’  rights  are. 
But  in  the  Manor  of  Portland  is  it  pos- 
sible even  with  the  court  rolls  to  deter- 
mine what  the  rights  are? No,  I sup- 

pose it  is  not. 

4560.  Dr.  Hoskins : Has  anybody 

made  a search?  My  own  impression  is 
that  one  can  use  court  rolls  for  that 
purpose.  I notice  also  that  at  Portland  not 

■ only  do  the  manor  courts  still  meet,  but 
the  system  of  open  fields  is  still  worked 
in  conjunction  with  the  commons.  It 
would  be  very  instructive  to  see  precisely 
bow  the  commoners  manage  their 

affairs. ^It  looks  as  though  we  ought 

to  have  given  you  a fuller  note  about 
Portland.  As  a matter  of  fact  we  have 
lately  been  looking  into  it  ourselves  as 
a special  case.  Would  you  like  us  to 
send  in  a more  detailed  note  about 
Portland? 

4561.  Chairman:  Yes.  If  you  had  any 

information  readily  accessible  it  would 
be  very  helpful  as  an  instance  of  the 
Courts  Leet  and  Baron  still  function- 
ing.  1 may  say  that  although  I have 

been  to  Portland  myself,  and  have  met 
the  bailiff,  and  some  of  the  local  people, 
including  the  representative  of  the  com- 


moners and  the  local  council,  who  some- 
times I bdlieve,  disagree  with  each  other. 
Unfortunately  my  visit  did  not  coincide 
with  a meeting  of  the  Court.  I will 
arrange  to  let  you  have  a fuller  note 
about  the  Manor  of  Portland,  which  is 
really  an  interesting  survival  from 
former  days.*' 

4562.  Mr.  Evans : Is  one  of  the  main 
reasons  for  the  continued  interest  in  the 
manorial  organisation  at  Portland  the 
fact  that  there  is  something  of  value 
there,  for  both  you  and  the  commoners 

and  for  which  you  pay  them? ^Yes. 

Of  course  we  do  not  pay  them  a share 
of  what  is  I suppose  our  most  valuable 
interest  there,  the  Portland  stone.  We 
own  substantial  Portland  stone  quarry 
interests — in  respect  of  which  we  receive 
a royalty  from  the  Bath  and  Portland 
Stone  Company.  That  part  of  our 
revenue  is  not  shared. 

4563.  Chairman : Would  you  need  to 
secure  agreement  now  if  you  wanted  to 
extend  a quarry  and  so  subtract  from 

the  commoners’  rights? Sir  Francis 

Enever : From  the  practical  point  of  view 
it  so  happens  that  the  commoners’  rights 
are  of  such  a kind  that  they  would  not 
be  disturbed  by  the  quarrying.  But  it 
does  not  necessarily  follow  that  because 
there  is  a right  of  turbary,  say,  through- 
out a common  that  the  owner  of  the  soil 
cannot  quarry  a certain  part  where  there 
is  no  turf  to  be  cut. 

4564.  In  other  words,  to  adapt  a 
phrase  which  most  of  our  witnesses  use, 
a commoner  cannot  veto  the  exercise  of 
manorial  rights,  except  where  there  is 
some  actual  interference  with  the  com- 
mon rights?— — ^Exactly. 

4565.  Mr.  Evans:  Appendix  A (2) 
reads : — 

‘ They  (the  commoners)  receive  a 
royalty  on  stone  raised  out  of  common 
land  on  the  Manor,  as  a compensation 
for  loss  of  herbage  from  quarry- 
ing ..  .’ 

Do  they  not  in  a form  receive  something 

from  the  quarrying? -Mr.  Hillman: 

Yes. 

4566.  Chairman : Putting  it  legally,  is 
your  justification  for  not  paying  the  com- 
moners a share  of  your  revenue  from  the 
Portland  Stone  quarries  that  you  are  not 
really  depriving  them  of  their  right  of 

* See  Supplementary  Note  on  page  986. 
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pasture?  You  take  away  part  of  the  graz- 
ing land,  but  presumably  enough  is  left 
to  enable  them  to  exercise  their  rights. 

Are  these  rights  stinted? Sir  Francis 

Enever : 1 am  not  familiar  with  Portland 
on  that  particular  point. — Mr.  Hillman: 
I doubt  if  there  has  been  any  substantial 
increase  in  the  actual  area  being  quarried 
in  recent  years.  I do  not  think  the  peri- 
meter of  the  quarry  has  been  extended 
much  lately. 

4567.  You  say  the  Commissioners  re- 

ceive small  rents  for  various  small 
encroachments,  and  the  commoners  re- 
ceive rents  for  any  interference  with  their 
rights.  Is  that  rent  paid  to  the  commoners 
by  you? 1 think  these  rents  are  col- 

lected by  the  man  who  is  bailiff  of  the 
Manor  and  also  our  local  representative. 
He  then  distributes  the  rents  collected 
and  passes  over  the  appropriate  share  to 
the  commoners. 

4568.  Do  you  really  know  what  the 
legal  situation  is,  since  he  is  acting  as 
agent  for  both  Crown  and  commoners? 

1 think  we  should  notice  if  there  was 

any  departure  from  the  usual  procedure 
when  we  examined  the  rent  accounts,  as 
we  do  each  year. 

4569.  Mr.  Floyd : Appendix  ‘ C ’ says 

that  amongst  other  things  you  sell  com- 
mon land  in  Wales  for  making  reservoirs. 
That  sounds  as  though  quite  a large  area 
of  land  might  be  involved — perhaps  50 
acres  or  so,  or  even  the  flooding  of 
a valley.  Have  you  in  fact  had  much 
difficulty  with  commoners  over  taking 
land  for  reservoirs?  Have  you  had  to  pay 
compensation  to  them,  and  have  you 
acted  by  agreement,  or  Act  of  Parlia- 
ment?  iNo.  Normally  a local  authority 

would  pro'bably  obtain  Parliamentary 
powers  to  take  in  the  area  concerned  for 
reservoir  purposes.  Our  position  would 
be  covered  by  the  insertion  of  a Crown 
saving  clause  in  their  private  Act,  so  that 
before  they  could  proceed  they  would 
have  to  buy  out  our  interest,  which  we 
p^robably  should  sell  for  a suitable  con- 
sideration, subject  to  common  rights. 

4570.  Would  you  sell  the  land,  then, 
subject  to  common  rights,  and  leave  the 
purchaser  to  deal  with  any  difficulties 

that  might  arise? 1 feel  pretty  sure 

that  is  the  way  we  should  proceed.  The 
local  authority  may  very  well  have  taken 
powers . in  their  Act  to  deal  with  the 
common  rights. 


4571.  Chairman:  Did  the  same  thing 
happen  in  the  case  of  Blackheath,  which 
you  say  in  Appendix  A (7)  (a)  is  leased 
to  the  London  County  Council  for 
recreation,  although  the  commoners 
apparently  have  the  right  of  cutting 
heather,  furze,  underwood  and  turf?  Did 

you  put  a clause  in  to  protect  them? 

I am  sure  we  should  have  put  a protect- 
ing clause  in  the  lease  to  the  London 
County  Council  so  as  to  reserve  those 
rights  if  there  was  any  dispute.  I believe 
there  is  a certain  amount  of  gorse  still 
on  Blackheath. 

4572.  In  the  sevenlth  paragraph  of 
Appendix  D concerning  Fulking  Hill  you 
say:  — 

‘ In  the  main  the  protest  against  .this 
action  came  from  the  Commons, 
Open  Spaces  and  Footpaths  Preserva- 
tion Society  because  the  tenant  had 
ploughed  up  public  footpaths  over  the 
hill.  After  further  investigation  the 
Commissioners  came  to  the  conclu- 
sion that  they  could  let  the  ploughed 
up  land  to  the  tenant  for  cultivation 
subject  to  the  existing  rights  over  the 
surface  . . . ’ 

If  you  leased  the  land  subject  to  the  ex- 
isting rights  would  not  grazing  rights  then 
become  exercisable  on  ploughed  up 
land? ^Yes.  It  does  not  seem  very  con- 

sistent, but  I suppose  that  it  may  have 
seemed  that  the  risk  of  claims  to  rights 
was  very  small  and  we  merely  covered 
ourselves  in  case  they  should  arise. 

4573.  Is  the  tenant  who  ploughed  the 
land  up  running  the  risk  of  action  being 
taken  against  him  by  the  commoners? 
^Yes. 

4574.  You  were  concerned  simply  to 
protect  the  commoners  and  yourselves  by 

this  very  useful  clause? That  is  a 

case  where  there  are  no  works  or  build- 
ings, so  that  the  tenant  is  not  caught  by 
the  provisions  of  the  Law  of  Property 
Act. 

4575.  Is  there  no  fence? 1 suppose 

not. — Sir  Francis  Enever:  The  proba- 
bility is,  I imagine,  that  the  person  who 
has  done  the  ploughing  up  is  a com- 
moner himself,  and  has  squared  the 
others.  The  difficulty  is  that  in  some  cases 
where  there  is  a large  area  of  common 
pasture  it  would  be  much  more  profitable 
to  the  people  interested  in  the  land  if 
it  were  used  as  arable  rather  than  pas- 
ture. But  that  would  offend  the  rights  of 
the  commoners,  and  from  a practical 
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point  of  view  I think  what  happens  in 
many  instances  is  that  the  commoners 
agree  among  themselves  that  the  land 
should  be  ploughed  up,  and  stand  by  one 
another  on  that  score. 

4576.  Do  you  think  they  put  up  fences 
without  applying  for  sanction  from  the 
Minister,  thereby  keeping  out  members 

of  the  public? 1 am  not  sure  about 

that.  Of  course  it  is  not  essential,  I 
imagine,  to  fence  land  for  use  as  arable 
land.  This  is  one  of  the  difficulties  created 
by  the  1925  Act.  It  seems  to  presuppose 
that  if  anyone  is  going  to  turn  common 
pasture  into  arable  he  would  fence.  I do 

(r/ie  witnei 


not  know  whether  that  is  so,  but  I could 
quite  imagine  that  one  could  sow  and 
reap  without  fencing.  There  may  be  diffi- 
culty from  trespass,  and  from  cattle 
straying  from  neighbouring  lands._  That  is 
the  main  trouble,  I should  imagine. 

4577.  Mr.  Evans : I see  froin  the  next 
paragraph  that  one  of  the  bodies  having 
common  rights,  Brighton  Corporation, 
did  in  fact  take  some  action  to  protect 

itself. Mr.  Hillman : Yes,  a powerful 

body. 

Chairman : Thank  you  very  much  in- 
deed for  this  extremely  interesting  docu- 
ment. 

s withdrew.) 


Supplementary  Note  on  Royal  Manor  of  Portland 
Submitted  by  the  Crown  Estate  Commissoners 
(Q.  4561) 


It  is  difficult  tO'  estaiblish  which  lands  can  be  regarded  as  part  of  the  Royal 
Manor  of  Portland,  but  the  soundest  conclusion  is  that  all  lands  m Portland 
belong  to  the  Manor.  Investigation  shows  that  the  residential  property,  public 
houses,  etc.,  at  Viotoria  Square  and  Castletown  were  at  one  time  encroachments 
from  the  wastes  of  the  Manor  while  the  Wharves,  etc.,  at  Castletown  were  con- 
structed on  what  was  foreshore  and  bed  of  the  sea,  which  must  'be  _ regarded  as 
having  formed,  part  ;of  the  Mianor.  Tnie,  the  records  show  'the  existence  of  .i 
few  'purohases,  but  these  are  so  amnor  i.n  character  that  they  could  hardly  be  said 
to  affect  the  issue. 

So  far  as  is  known  there  is  mo  plan  in  existence  which  correctly  shows  what 
is  comni'Oin  land,  and  when,  questions  arise,  'Oc  When  any  doubt  exiists,  they  are 
usually  settled  by  the  Court  Leet.  According  to  the  records  :ot  fhe  Crown  Estate 
Office  the  commons  and  waste  lands  extend  to  about  140  acres,  excluding  the 
Chesil  Beach,  which  is  also  subject  to  common  rights,  but  there  appears  to  be 
no  formal  evidence  suipportimg  this  figure.  In  addition,  there  are  the  demesne 
lands  (alxiut  196  acies)  and  other  properties  at  Castletown,  etc.,  the  areas  of  which 
are  not  computed. 

There  is  only  one  rental  for  the  estate  and  no  distinction  is  made  therein  as 
to  what  can  be  regarded  as  ‘ Manor  ’ items.  The  revenue  from  the  estate  for 
1955/56  was  approximately  £2,638,  and  this  includes  £671  under  the  Mines  Account. 
There  are  numerous  litems  on  the  rental  and  excluding  the  more  important  properties 
such  las  those  at  Castletown,  etc.,  and  the  demesne  lands  there  are  263  items  of 
the  following  nature : — 

Fishing  huts,  bathing  huts,  refreshment  stalls,  lamp  standards,  seats,  electricity 

sub-stations,  public  conveniences,  bow  windows,  porches,  etc. 
while  licences  include  water  mains,  gas  mains,  electrioity  cables,  sbwots,  drams, 
retaining  walls,  embankments,  footpaths,  road  signs,  water  hydramts,  notice  boards, 
etc.  The  revenue  from  all  these  miscellaneous  items  amounts  to  about  £245  per 
annum.  Because  of  the  passing  of  the  Law  of  Property  Act,  1925,  new  encroach- 
ments which  would  interefere  with  .public  rights  of  access  to  the  oornmions  are  very 
rare,  but  a fair  number  'Of  ohanges  take  place  in  the  holders  of  existing  tenancies, 
etc.,  the  average  over  the  past  two  years  being  17. 

The  Manor  is  subject  .to  a Royal  Grant  to  the  inhabitants  of  the  Island  which 
is  renewed  at  the  death  of  each  Sovereign.  It  appears  that  previously  to  the  reign 
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of  Charles  II  the  mhabitants  received  as  a matter  of  custom  6d.  out  of  every  Is. 
charged  <as  royalty  for  every  ton  of  stone  raised  out  of  the  common  lands  of  the 
Manor,  aipparently  as  a measure  of  compensation  for  loss  of  herbage  through 
quarrying.  Apparently,  too,  no  charge  was  m-ade  in  respect  of  stone  taken  by  the 
inhabitants  for  their  'Own  use  or  in  respect  of  stone  taken  for  the  use  and  service 
of  the  Sovereign.  During  the  reign  of  Charles  II  the  share  of  the  royalty  was 
increased  to  9d.  and  the  increase  and  the  grant  were  confirmd  by  a Royal  Sign 
Manual  Warrant.  The  inhabitants  also'  receive  a share  of  the  royalties  of  the 
Crown  from  sand  and  gravel  remoived  and  sold  from  the  beaches  of  the  common 
land  in  the  Island ; this  was  not  formally  recognised  by  ithe  Crown  until  1928  and 
then  only  'On  the  understanding  that  the  claim  was  not  admitted  as  a right.  The 
royalties  are  treated  as  if  'they  were  included  in  the  Royal  Grant,  except  that 
the  share  is  regarded  as  a moiety  instead  of  threequarters  as  in  the  case  of  stone. 
This  Grant  is  known  as  Her  Majesty’s  Grant  Fund  and  it  is  vested  in  local  persons 
as  trustees.  The  Crown  Estate  Commissioners  are  not  concerned  in  any  way  with 
the  alltKations  of  the  Funds  received  by  the  Trustees. 

While  Culomiary  Courts  ceased  to  be  held  after  1925,  Courts.  Leet  and  Baron 
remain  and  these  Courts  are  held  annually  in  November  and  a copy  of  tihe 
Presentment  made  at  the  Court  is  submilited  to  this  Office.  It  is  prepaid  by  the 
Deputy  Stewaird.  It  records  the  Stone  Accounts,  sets  out  the  details  of  the  various 
encroachments  which  the  Court  considers  should  or  should  not  be  allowed,  it  also 
gives  directions  or  orders  as  tO'  grazing  Tiights,  gathering  'Of  fuel,  fencing  of  quarries, 
diversion  of  running  water,  etc.,  within  the  Manor  and  imposes  certain  penalties 
in  the  event  of  failure  to  abide  iby  such  orders.  It  also  records  the  names  of  the 
persons  appointed  for  the  ensuing  year  to  the  following  offices:  — 

Bailiff : 

Jury  and  Homage : (Foreman — ^and  22  others  who  represent  the  Commoners). 

Chief  Constable : 

Inspectors  of  the  Several  Villages : (Six). 

Howard : 

Affeerors:  (Two). 

Reeve ; 

As  regards  the  Baililf,  he  acts  for  the  Crown,  as  well  as  for  the  Comimouers. 
He  is  the  appointed  Crewn  Bailiff  acting  in  theory  under  the  direction  of  the 
Deputy  Steward,  whO'  is  'appointed  by  the  Lord  of  the  Manor.  He  receives  remunera- 
tion from  the  Crown,  plus  out-^of-pocket  expenses.  As  Court  Bailiff  it  is  his  duty 
to  keep  an  eye  on  any  encroachment  occurring  on  the  common  lands  in  which 
both  the  Crown  and  the  Comm'oners  have  a joint  inlterest. 

None  of  the  other  officers  receive  any  remuneration  from  the  Crown.  The 
Reeve  used  to  be  paid  a small  sumi  each  year  for  collecting  the  Quit  rents  which 
ceased  to  be  payable  on  the  passing  of  the  Law  of  Property  Act,  1925. 

The  duties  of  the  Deputy  Steward,  apart  from  preparing  the  Presentment  men- 
tion^ above,  are  the  opening  and  closing  of  the  Court  Leet  and  dealing  with 
legal  questions  appertaining  to  the  Commioners.  It  is  understood  that  by  custom 
it  was  the  practice  at  the  Courts  to  deal  first  with  the  removal  of  stone  from  the 
quarries  which  concern  both  Crown  and  Commoners.  The  Deputy  Steward  then 
retired  as  the  next  business  of  the  Court  was  to  consider  the  unauthorised  grazing 
of  cattle  on  the  common  land,  this  being  a matter  for  the  Commoners  as  the 
righLs  of  herbage  belong  to  them.  Then  the  Deputy  Steward  returned  to  the  Court 
to  hear  the  findings  and  declare  the  fines.  This  procedure  is  still  thought  to  be 
adopted,  but  the  fines  are  now  covered  by  a Demand  Note  system. 

The  Deputy  Steward  receives  a small  annual  payment  from  the  Crown.  It  is 
also  the  Crown’s  practice  to  pay  for  the  Court  dinner,  those  taking  part  at  the 
dinner  being  the  Deputy  Steward,  the  Bailiff  and  22  Jurymen. 

The  holding  of  the  Courts  is  practical  and  good,  enabling  a very  adequate 
control  to  be  kept  over  the  commons  and  waste  lands  as  regards  encroachments, 
the  working  of  the  quarries  and  the  settlement  of  boundaries  where  the  common 
lands  abut  on  to  private  lands. 
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As  regards  the  authorised  encroachments  made  on  the  common  lands,  the 
Commoners  receive  an  annual  rent  for  the  interference  of  their  rights,  such  rent, 
generally  speaking,  being  the  same  as  that  paid  by  the  encroacher  to  the  Crown, 
The  manorial  records  for  the  Manor  are  at  the  Public  Record  Office  and  they 
go  back  to  1604.  The  earliest  records  are  described  by  the  Record  Office  as 
Estreats  and  Court  Rolls,  but  according  to  the  information  in  the  Crown  Estale 
Office,  the  documents  sent  to  that  Office  from  1913  onwards  (and  possibly  earlier) 
have  been  copy  Presentments  at  Court  Leet.  These  documents  no  doubt  amount 
to  one  and  the  same  thing. 

The  Courts  are  really  Courts  Leet  and  Baron  combined,  the  former’s  jurisdic- 
tion being  confined  to  the  preventing  of  small  offences  in  the  nature  of  common 
nuisances  or  the  like  ; and  the  latter  relating  to  a Manor  of  ancient  demesne  in 
which  there  are  no  copyhold  tenants,  and  dealing  with  enclosures  or  encroachments 
from  the  wastes. 

The  Presentment  of  the  Customs  at  the  Court,  Leet  of  20th  May,  1846,  presents 
the  Manor  to  be  ancient  demesne  and  land  of  inheritance  and  all  tenants  to  be 
Freeholders — also  that  there  are  no  Copyholders  in  the  Manor  properly  so  called, 
but  that  some  of  the  demesne  lands  are  held  by  grant  or  surrender  and  Adniission 
in  Court.  The  Presentments  also  stat^.that  there  are  three  ways  of  disposal  of  land, 
namely,  in  Free  Church  Gift,  Surrender  in  Court,  and  Last  Will  and  Testament 
The  Parliamentary  Survey  of  the  Manor  of  19th  October,  1650,  states  that  the 
tenants  held  their  lands  and  tenements  to  them  and  their  heirs  as  Customary 
tenants  of  inheritance  by  custom  of  a staff  and  not  by  copy.  The  survey  also  states 
that: — 

‘By  custom  any  tenant  holding  his  lands  and  tenements  of  the  said  'Manor 
may  at  the  Parish  Church  of  Portland  in  the  presence  of  two  or  more  witnesses 
surrender  his  estate  or  any  part  thereof  unto  any  person  whatsoever.  This  they  call 
a Parish  Gift  and  not  to  be  revoked  be  the  same  for  life  years  or  for  ever,’ 
The  following  is  an  extract  from  a report  of  31st  May,  1843 : — 


‘I  apprehend  there  is  no  doubt  that  an  ancient  and  valid  Custom  exists  in 
Portland  of  conveying  Lands  by  an  Instrument  in  the  form  you  have  sent  me 
which  is  called  a “ Church  Gift  ” and  which  is  completed  by  the  parties  attending 
at  ,the  Parish  Church  and  going  through  an  accustomed  Ceremony.  The  Church 
Gifts  especially  in  transactions  between  the  Islanders  themselves  have  been 
generally  prepared  and  perfected  by  a person  of  the  name  of  Robert  Pearce  a 
Schoolmaster  in  the  Island  in  late  years  upon  a Sheet  of  Foolscap  with  a 20s. 
Stamp  but  until  within  a few  years  without  any  Stamp  at  all.  It  is  the  opinion 
of  some,  and  Mr.  Phillips  the  late  Steward  is  I believe  of  the  number,  that  the 
Church  Gift  ought  only  to  be  considered  as  having  the  same  operation  as  a 
Surrender  in  the  Court  of  the  Manor  and  ought  to  be  perfected  by  Admission 
in  the  Court— but  this  has  certainly  not  been  the  practice.  Property  in  Port- 
land is  also  conveyed  by  the  ordinary  Common  Law  Conveyances  and  some  also 
is  passed  by  Surrender  and  Admission  in  the  Manor  Court  as  ordinary  Copyholds, 
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Memorandum  of  Evidence  submitted  by  the  County 
Councils  Association 

I Whilst  the  origin  of  commons,  or  perhaps  more  iiccurateiy  of  rights  of  com- 
mon. is  lost  in  antiquity,  it  is  generally  accepled  that  they  existed  m Anglo-Saxon 
times  when  most  of  the  arable  land  in  England  and  Wales  was  cultivated  on  me 
Common  Field  system.  With  none  of  the  pressure  on  land  which  exists  m this 
country  today,  there  were  extensive  areas  of  open  land  and  forest  land  where  those 
who  lived  in  the  village  communities  were  accu,stomed  to  graze  their  cattle  and 
to  cut  wood  to  build  their  houses,  and  to  burn  as  fuel.  As  is  the  case  today  with 
primitive  people  in  Africa,  the  question  of  the  ownership  oi  the  land  did  not  arise, 
SO  long  as  tiierc  was  ample  land  for  all  tho.se  who  depended  on  it  for  their 
encc.  Upon  the  Anglo-Saxon  system  of  village  communities  was  super-imposed  the 
Manorial  system  of  the  Normans,  William  T having  granted  to  his  followers  exten- 
sive areas  of  land  ’in  dilTercnt  parts  of  the  country.  Although  m theory  the  land 
was  granted  only  for  life,  it  was  not  long  before  rights  of  inheritance  were  acquired 
by  the  eldest  son.  It  followed  that  all  land  within  a manor  was  regarded  as  the 
property  of  the  lord  of  the  manor,  except  such  as  belonged  to  the  free  tenants  ot 
the  manor  In  this  way,  open  land  came  to  be  vested  in  ‘the  lord  of  the  manor, 
subject  to  the  rights  of  the  freeholders  and  copyholders  of  the  manor  to  continue 
to  enjoy  the  rights  of  common  according  to  custom. 

I ords  of  the  manor  were  not  slow  to  seek  to  enclose  the  open  lands,  and  the 
.Statute  of  Merton,  1235,  permitted  them  to  enclose  or  approve,  as  it  was  called, 
wastes,  woods  and  pastures  of  the  manor,  provided  sufficient  land  was  left  to  enable 
the  free  tenants  to  enjoy  their  common  of  pasture.  The  Statute  paid  no  regard  to 
the  rights  of  the  villeins  or  the  inhabitants  generally  although  they  might  have 
enjoyed  the  rights  from  earliest  times. 

3.  It  has  been  estimated  that  about  two-thirds  of  the  total  area  of  land  was  open 
or  common  land  at  the  date  of  the  passing  of  the  Statute  of  Merton,  The  lords  were 
not  slow  to  exercise  the  right  to  enclose  given  them  by  Parliament,  and  the  abuse 
became  so  great  that,  in  the  year  1548,  the  Protector  Somerset  appointed  a Royal 
Commission  ‘for  the  redress  of  enclosures’.  It  is  recorded  that  the  Commission 
totally  failed  to  achieve  their  purpose. 
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4.  Enclosure  under  the  Statute  of  Merton  was  in  the  main  for  the  benefit  of  the 
lord  of  the  manor,  and  it  was  not  until  the  reign  of  Queen  Anne  that  enclosure  of 
commons  came  to  be  made  under  private  Acts  of  Parliament.  It  was  normally  the 
practice  under  such  Acts  for  common  lands  to  be  divided  up  according  to  the 
rights  vested  in  those  having  an  interest  in  the  common.  Whilst  the  land  was 
parcelled  out  primarily  among  the  lord  of  the  manor  and  the  commoners,  occasion- 
ally some  land  was  allocated  under  the  Awards  for  the  benefit  of  the  inhabitants 
generally,  for  example,  as  a recreation  ground  or  allotment.  Altogether,  some  4,700 
private  Enclosure  Acts  were  passed,  and  the  estimates  of  the  area  of  land  enclosed 
vary  between  five  and  seven  million  acres.  For  the  most  part,  the  land  enclosed  was 
the  more  fertile  land,  and  it  is  not,  therefore,  surprising  that  what  remains  today 
as  common  land  is  mostly  scrub  land,  land  which  has  never  been  cultivated. 

5.  The  most  extensive  areas  of  common  remaining  in  this  country  are  to  be  found 
on  'the  Fells  of  Cumberland,  Westmorland  and  North  Lancashire,  on  the  Yorkshire 
Moors,  where  they  serve  as  stints  for  the  small  farms  of  the  Dales,  and  in  the 
mountains  of  Wales. 

6.  Attempts  made  to  enclose  commons  principally  within  easy  reach  of  the  large 
towns  have  led  to  restrictions  being  placed  on  further  enclosures,  both  by  the  Courts 
and  by  Parliament.  Although  as  recently  as  the  Inclosure  Act,  1845,  the  intention 
seemed  to  be  to  facilitate  the  enclose  of  commons,  since  then  the  trend  of  legisla- 
tion has  been  to  regulate  commons  for  the  benefit  of  the  public,  as  open  spaces 
for  air  and  recreation,  and  to  provide  public  bodies  with  power  to  prevent  enclosure. 
(Commons  Act,  1876,  Local  Government  Act,  1894,  and  Law  of  Property  Act, 
1925). 

7.  It  is  a well  known  fact  that  if  pasture  land  is  not  grazed  by  an  adequate 
number  of  animals,  it  soon  becomes  overgrown  with  gorse,  bracken  and  heather. 
Various  circumstances,  mostly  of  an  economic  character,  have  made  it  increasingly 
difficult  to  ensure  the  proper  use  of  common  land  for  its  original  purpose.  Largely 
this  is  due  to  the  great  increase  in  the  cost  of  labour  in  relation  to  the  number  of 
cattle  or  sheep  which  may  be  turned  out  on  a typical  common,  making  it  no 
longer  worth  while  to  employ  a shepherd  or  a cowherd.  No  doubt  compulsory 
education  has  also  deprived  the  farmer  of  a cheap  source  of  labour  adequate  for 
the  purpose.  At  the  same  time,  the  vast  increase  in  the  amount  of  motor  tratlic 
has  brought  danger  to  both  man  and  beast  if  animals  stray  on  the  roads,  with  the 
result  that  over  many  commons  the  exercise  of  the  right  of  pasturage  has  fallen 
into  almost  complete  disuse.  In  their  present  state,  commons  are  largely  unprofit- 
able, both  to  the  freeholder  bedause  he  cannot  enclose  and  so  reali.se  the  full  value 
of  the  land,  and  to  the  commoner  because  the  right  of  pasturage  is  no  longer  an 
asset.  (Part  of  Yateley  Common  in  Hampshire,  extending  to  580  acres,  was  bought 
by  the  Parish  Council  for  £100  in  1951,  although  none  of  those  entitled  to  exercise 
the  right  of  common  had  done  so  for  many  years.)  They  remain  an  a.sset  to  the 
public  as  open  spaces  for  air  and  recreation  in  an  urban  district,  but,  in  a rural 
district,  unless  the  common  has  been  dedicated  under  the  Law  of  Property  Act. 
1925,  the  public  legally  have  no  right  to  wander.  At  the  same  time,  the  motor  car 
has  made  the  town  dweller  far  more  mobile  than  he  has  ever  been  before,  and 
many  commons,  cleared  at  least  in  part  of  the  scrub  and  gorse,  would  serve  a 
valuable  purpose  as  open  spaces.  In  practice  the  public  in  substantial  numbers 
wander  over  the  extensive  areas  of  common  land  to  be  found  in  the  Fells  of  the 
Lake  District  and  on  the  Yorkshire  Moors. 

8.  Reference  has  already  been  made  to  common  land  usually  being  the  poorest 
land.  Often  'this  is  due  to  a hard  pan  beneath  the  surface  which,  when  once  broken 
up,  will  permit  full  cultivation  for  arable  crops.  During  the  war.  War  Agricultural 
Executive  Committees  in  a number  of  cases  availed  themselves  of  modern 
machinery  to  plough  up  common  land,  and  the  success  which  attended  their  efforts 
shows  how  much  better  use  might  be  made  of  land  which  is  now  waste  from  the 
point  of  view  of  agriculture. 
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9.  It  IS  nrt  the  purpose  of  this  paper  to  deal  with  suburban  commons  regulated 
under  the  Commons  Acts,  1876  and  1899,  and  reference  to  commons  means 
commons  in  rural  districts  to  which  the  provisions  of  the  Commons  Acts  have  not 
been  applied,  and  which  are  not  governed  by  special  Acts  of  Parliament.  Suburban 
commons,  which  may  include  any  common  within  six  miles  of  a borough  or  urban 
district  with  a population  of  5,000,  are  normally  maintained  as  open  spaces  usually 
at  the  expense  of  the  borough  or  urban  rate  fund,  and  regulated  by  means  of  bye- 
laws. The  existing  powers  are,  in  the  opinion  of  the  Association,  adequate  for  the 
purpose,  although  they  might  with  advantage  be  consolidated  in  a new  Act  of 
Parliament  embracing  all  legislation  governing  commons. 

10.  County  councils  are  interested  in  commons  in  various  ways.  Section  26  of  the 
Local  Government  Act,  1894,  empowered  district  councils,  with  the  consent  of  the 
county  council,  to  assist  persons  in  maintaining  rights  of  common  where  the 
extinguishment  of  such  rights  would  be  prejudicial  to  the  inhabitants  of  a district. 
Section  194  of  the  Law  of  Property  Act,  1925,  confers  directly  upon  county  councils 
the  right  to  apply  to  the  county  court  for  an  order  for  the  removal  of  any 
unauthorised  buildings  or  fences  which  have  been  put  up  on  common  land.  Although 
it  is  rare  for  these  powers  to  be  formally  exercised,  the  existence  of  them  is  of 
great  value  in  enabling  administrative  action  to  be  taken  in  the  case  of  encroach- 
ments, and  a reference  to  them  is  usually  sufficient  to  secure  the  removal  of  a 
fence  or  building,  except  in  the  most  difficult  cases. 

11.  indirectly,  a county  council  is  interested  in  commons  in  its  capacity  as  local 
planning  authority.  Whilst  a change  of  use  requiring  planning  consent  is  never  likely 
to  arise,  there  are  powers  in  Section  33  of  the  Town  and  Country  Planning  Act, 
1947,  which  enable  a local  planning  authority  to  serve  a notice  on  the  owner,  if  it 
appears  to  the  authority  that  the  amenity  of  any  part  of  their  area  is  seriously 
injured  by  the  condition  of  any  open  land,  requiring  steps  to  be  taken  to  abate 
the  injury.  So  far  as  is  known,  the  section  has  never  been  applied  to  common  land 
largely  because  of  the  difficulty  of  proving  that  amenity  was  injured  by  land  in  its 
natural  condition  and  partly  because  of  the  inequity  of  enforcing  the  provisions  of 
the  section  against  someone  who  may  technically  be  the  freeholder,  but  who  is  very 
far  from  being  the  beneficial  owner,  which  that  term  usually  implies. 

12.  The  subject  of  commons  was  considered  by  the  County  Councils  Association 
in  1934  following  a conference  held  by  the  Surrey  County  Council  to  consider  the 
question  of  fire  prevention  on  heaths  and  commons.  As  a result  of  the  conference, 
the  Surrey  County  Council  requested  the  Association  to  consider  the  possibility 
of  obtaining  new  legislation  to  deal  with  the  problem  of  heath  and  common  fires 
by  empowering  some  authority  to  take  precautionary  and  remedial  action.  After 
considering  the  matter,  the  Parliamentary  and  General  Purposes  Committee  resolved 
on  lllh  April,  1934,  as  follows:  — 

‘ (a)  That  the  Committee  are  impressed  with  the  need  for  further  powers  to  deal 
with  the  problem  of  heath  and  common  fires,  and  that  the  Ministry  of  Agriculture 
and  Fisheries  be  therefore  asked  to  give  at  an  early  date  legislative  effect  to  the 
unanimous  recommendations  contained  in  the  Report  of  the  Select  Committee  on 
Commons,  1913  ; 

(b)  That  such  legislation  should  confer  functions  upon  the  county  councils  concur- 
rently with  the  existing  local  authorities,  and  should  also  empower  them  to  enter, 
by  agreement  with  the  owners,  upon  private  land  for  the  purpose  of  taking  preven- 
tive action  with  regard  to  fires  ; 

(c)  That  the  Ministry  of  Agriculture  and  Fi.sheries  be  asked  to  afford  the  Associa- 
tion an  opportunity  of  considering  the  draft  Bill  understood  to  have  been  prepared 
by  the  Department  in  connection  with  the  Report  of  the  Select  Committee 

13.  The  decision  of  the  Parliamentary  and  General  Purposes  Committee  was  con- 
veyed to  the  Ministry  of  Agriculture  and  Fisheries,  but  in  spite  of  considerable 
correspondence,  no  legislative  action  resulted  and  the  Ministry  of  Agriculture  and 
Fisheries  merely  indicated  that  they  proposed  to  put  forward  proposals  for  fresh 
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legislation  in  regard  to  the  regulation  of  commons  as  soon  as  parliamentary  time  was 
available,  and  that  meanwhile  as  minor  local  authorities  had  power  to  make  schemes 
under  Part  I of  the  Commons  Act,  1899,  for  securing  the  regulation  and  manage- 
ment of  commons  in  their  areas  with  a view,  inter  alia,  to  the  prevention  and 
control  of  fires  and  other  nuisances,  the  Association  niight  wish  to  consider  whether 
it  would  be  possible  to  put  pressure  on  these  authorities  to  take  greater  advantage 
of  the  provisions  of  that  Act  than  they  had  hitherto  done. 


14.  The  neglect  of  common  land  now  concerns  county  councils  directly  as  fire 
authorities,  and  in  times  of  drought  considerable  expenditure  is  incurred  in 
extinguishing  fires  on  common  land.  An  analysis  has  been  made  of  the  number  of 
fires  occurring  in  Hampshire  in  the  month  of  March,  1956.  This  shows  that,  of 
a total  of  1,267  calls,  92  were  to  fires  in  buildings,  other  than  chimney  fires,  250 
to  fires  in  chimneys,  20  to  fires  in  ricks  and  crQps,  and  no  fewer  than  755  to  fires 
in  open  country,  including  heath  land.  OC  this  number  of  755,  245  fires,  or  roughly 
one-third  occurred  on  common  land.  The  area  of  common  land  in  the  County 
(includiag  the  New  Forest)  .is  estimated  at  52,317  acres  out  of  a total  area  of  931,852 
acres.  To  deal  with  these  fires  on  commons,  appliances  travelled  2,972  miles ; whole- 
time  firemen  were  engaged  for  423  man  hours,  and  retained  firemen  for  approxi- 
mately 2,900  man  hours  at  a cost  of  .£1,220.  The  total  cost  of  dealing  with  these 
fires  on  common  land  in  the  one  month  amounted  to  ,£1,597,  or  approximately 
£6  10s  per  call.  In  the  year  1st  April,  1955.  to  31st  March,  1956,  there  was  a total 
nuniiber  of  2,023  fires  in  open  country  and,  assuming  the  proportion  of  fires  on 
commons  to  be  similar,  the  cost  to  the  County  Council  of  dealing  with  fires  on 
commons  in  that  year  amounted  to  approximately  £4,350.  This  expenditure  would 
be  grant  earning  from  the  Exchequer  at  the  rate  of  25  per  cent. 


15.  Except  in  the  case  of  two  or  three  counties  such  as  Cambridgeshire  and 
Hertfordshire  where  the  county  councils  have  undertaken  a survey  of  conmion  land, 
there  is  no  comprehensive  record  of  the  land  Which  is  common  land.  The  Association 
are  of  the  opinion  that  a survey  of  this  kind  should  be  ,put  m hand  as  soon  as 
possible  over  the  whole  .of  Ihe  country,  and  that  a record  should  be  made  by 
reference  to  a map  of  all  common  land,  and  of  the  land  to  which  rights  of  common 
over  that  common  land  attach,  and  .of  the  nature  , of  such  rights  In  the  view  o 
the  As.sociation,  the  body  best  equipped  to  do  this  work  would  be  the  county 
council  who  have  available  both  the  legal  and  field  staff  necessMy  to  unde  take  a 
task  of  this  kind.  County  councils  were  entrusted  with  a sornewhat  similar  task  in 
respect  of  the  survey  of  footpaths  under  the  National  .Parks  and  Access  to  the 
Countryside  Act,  1949,  and  although  the  survey  of  rights  ot  way  is  by  no  means 
complete  over  the  whole  country,  largely  because  of  the  mtr.ioac.ies  of  Hie  pi^ 
and  of 'the  legal  issue.s  which  arise,  fair  progress  has  on  the  whole  been  made.  In 
carrying  out  this  work  the  county  councils  have  received  every  assistance  from  Hie 
rural  district  councils  and  parish  councils,  and  the  Association  would  hope  that 
Liilar  assistance  would  be  forthcoming  if  county  councils  were  to  be  asked  to 
undertake  a survey  of  commons. 

16.  The  Association  appreciate  that,  because  in  many  cases  coinnion  rights  depend 

on  custom  it  will  not  by  any  means  be  an  easy  ta.sk  to  undertake  a coniiptete  siiivoy, 
ri?  hJ.wwer  suggested  tllat  county  eouiicils  should  take  the  miUalwe  by  firs 
of  ail  ascertaining  the  areas  which  are  believed  to  be  common  land,  and  ,in  this 
H ev  irriikety  to  be  assisted  greatly  by  the  information  already  ni  the  possession 
of  the  Ministry  of  Agriculture,  Fisheries  and  Food.  That  Deparlnient  has  for  many 
voirs  bS  rcMio^^  safeguarding  common  land,  and  both  in  that  capacity 

and  as  Hie  Department  responsible  for  the  Ordnance  Survey,  has  accumulated  ^ 
information  with  regard  to  areas  ot  land  which  are  the  subject  of  rights  of  comnion, 
'ind  lo  the  hind  to  which  those  rights  attach,  and  with  regard  to  the 

risrhls  The  Association  consider  that  a du^y  should  be  imposed  on  the  Ministry 
Am- icullu  e Fishe  ies  and  Food,  and  on  any  other  Department  having  m ormalion 
m common  land  to  make  available  to  the  county  council  all  material 

rcehollter  w commoner,  should  then  be  obliged  to  lodge  particulars  ot  his 
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claim.  These  claims  should  be  investigated  by  the  county  council,  and  the  outcome 
of  the  investigation  should  be  embodied  in  a draft  survey,  which  might  appropriately 
consist  of  a plan  showing  the  common  and,  wherever  possible,  the  lands  to  which 
the  rights  of  common  attach,  together  with  a mitten  statement  specifying  the  nature 
of  the  rights.  Public  notice  of  the  preparation  of  the  draft  survey  should  be  given 
both  by  advertising  and  by  individual  notice  to  any  person  who  may  have  claimed 
an  interest  in  the  common.  The  draft  survey  should  remain  on  deposit  for  a 
reasonable  period,  say  six  months,  during  which  any  person,  or  body  of  persons, 
should  have  the  right  to  lodge  claims  or  objections,  which  should  be  considered 
by  a person  appointed  by  the  county  council  for  the  purpose.  Following  this  hearing, 
a revised  survey  and  statement  should  be  prepared,  which  should  again  be  adver- 
tised and  placed  on  deposit  for  inspection.  Any  person  aggrieved  by  the  inclusion 
in  cr  omission  from  the  survey  should  have  a right  to  appeal  to  the  appropriate 
Minister.  When  the  Minister  has  considered  the  objections  in  any  particular  case, 
he  shouid  issue  his  determination,  which  would  be  embodied  in  the  survey.  The 
survey  should  then  be  final  and  conclusive,  and  it  should  not  subsequently  be  open 
to  anyone  to  claim  rights  in  the  common  which  were  not  established  by  the  survey. 


17  When  the  extent  of  a common  and  the  rights  of  common  over  it  have  been 
ascertained,  it  appears  to  the  Association  that  a common  may  fall  into  one  (or 
more)  of  three  different  classes ; — 

I Commons,  i.e.,  land  in  respect  of  which  rights  of  common  are  still  fully 
exercised  and  should  primarily  be  preserved  as  such. 

II  Open  Spaces,  i.e.,  land  in  respect  of  which  the  exercise  of  the  rights  of  common 
has  fallen  into  disuse,  and  which,  by  virtue  of  its  situation,  shmld  he  appropriated 
for  use  as  an  open  space.  Situation  would  be  governed  by  such  factors  as 
nroximity  to  large  centres  of  population,  accessibility  from  mam  traffic  .routes,  or 

points,  from  which  extensive  views  of  the  surrounding  countryside  might 

be  obtained. 

III  Aericultural.  Into  this  class  would  fall  land  over  which  the  exercise  of  the 
riel  s of  coCon  has  fallen  into  disuse  and  which  serves  no  present  purpose  as  an 
"pin  s^ce  a"  ich  might  appropriately  be  enclosed  and  used  for  agriculture 

or  forestry. 

;l\Srt\Sffldenffu“ni.^^  improvements  .over  a period  of  years, 

fci.  The  f-iation  ^ 

consultation  with  the  ^ ® ^ . Pije  .provisions  contained  in  a scheme 

3d  try  afcctuMoTeTass  into  which  a common  fell,  although  the  headings 
would  be  substantially  similar,  namely:  — 

(a)  Definition  of  Area. 

(b)  Statement  of  Admitted  Rights. 

(c)  Vesting  Declaration. 

(d)  Constitution  of  Managers. 

(e)  Powers  of  Managers. 

(f)  Financial  Provisions. 

(gl  Compensation.  A J 

30184 
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20.  Tt  is  necessary  to  consider  these  headings  in  relation  to  each  class  O'f  common, 
and  it  is  convenient  to  treat  (a),  (b)  and  (g)  together,  because  the  contents  of  a 
scheme  would  be  similar  in  every  case. 

21.  (a)  Ami.  The  definition  of  the  area  would  be  taken  from  the  .survey  and, 
wherever  practicable,  should  be  by  reference  to  a map. 

22.  (b)  Admitted  Rights.  The  statement  of  admitted  rights  would  again  be  taken 
from  the  survey  and  would  include  the  name  of  the  freeholder,  the  particulars  of 
the  land  to  which  the  rights  of  common  attach,  again  preferably  by  reference  to 
a map,  the  nature  of  those  rights  and  any  limitations  which  may  attach  to  the 
exercise  of  the  rights. 

23.  (g)  Comixnsation.  Any  peraon  who  might  be  able  to  prove  he  had  suffered 
financial  loss  by  virtue  of  the  provision.s  of  a management  scheme  shotiM  be  entitled 
to  be  compensated.  Compensation,  which  should  not  amount  to  a .sub.stantiaj  sum, 
should  be  payable  by  the  body  in  'whom  the  common  ,i.s  vested  by  the  .scheme.  A 
simplified  procedure  based  on  the  provisions  of  the  Law  of  Property  Act.  1922, 
relating  to  the  extinguishment  of  manorial  incidents  should  be  devised. 

24.  (c)  Vesting  Declaration.  Every  management  scheme  should  contain  a declara- 
tion staling  the  person  or  body  in  'whom  the  freehold  was  vested.  In  the  case  of 
commons  in  the  first  class,  there  would  u.sually  be  no  object  in  divesting  the  pre.sent 
owner  of  his  title  as  freeholder.  There  might,  however,  be  case.s  where  the  owner 
was  not  known  or  where  the  owner  did  not  wish  to  be  associated  with  the  manage- 
ment 'of  the  common,  or  other  local  circumstances  which  'would  make  it  desirable 
to  vest  the  comimon  ,in  some  public  body.  Whatever  the  body,  they  would  hold  as 
trustee  for  the  commoners  and  the  public,  and  it  would  probably  be  appropriate 
if  in  view  of  their  statutory  duty  to  preserve  rights  of  common,  it  was  the  county 
council.  This  would  not,  however,  exclude  the  rural  district  council  in  .appropriate 
cases,  nor  the  parish  council  where  the  common  was  already  vested  in  them. 

25  It  would  be  desirable  in  the  second  class  of  case,  i.e.  open  spaces,  for  the 
common  to  be  vested  in  some  public  body,  and,  unless  the  common  is  already 
vested  in  the  district  council  or  the  .parish  council,  the  county  council  would  probably 
be  the  most  appropriate  body  for  the  reasons  which  appear  later. 

06  In  the  third  class  of  case,  .i.e.  commons  which  were  to  be  enclosed  and  used 
for  agriculture  or  afforestation,  it  'would  be  essential  for  them  to  be  ve.sted  in  some 
public  body.  The  fact  that  a common  was  to  be  enclosed  should  not  be  regarded 
as  a complete  abandonment  for  all  time  of  its  use  as  an  open  space.  Circumstances 
change  with  the  times,  and  in  areas  now  remote  and  unspoilt  now  developments 
might  take  place  which  would  transform  the  character  of  the  scene,  and  common 
lands  now  waste  might  one  day  serve  a valuable  public  purpose  as  an  open  space. 
The  vesting  of  the  land  either  in  a private  individual  or  a government  department 
would  mean,  in  effect,  the  loss  of  that  land  for  local  use  for  all  time,  and,  hero 
again,  the  body  most  appropriate  would  appear  to  be  the  county  council,  especially 
as  compensation  would  often  be  payable. 

27.  (d)  Con.stitution  of  Managers.  In  the  first  class,  le.  common  proper,  it  is 
suggested  that  the  managers  should  consist  of  the  following:  — 

(i)  The  O'Wner,  except  where  he  is  divested  by  the  scheme. 

(ii)  The  commoners,  or,  where  there  are  a large  number  of  them,  representative.s 
of  the  commoners,  to  be  selected  in  the  manner  and  to  serve  for  the  term  provided 
tor  in  the  scheme, 

(iii)  A person  appointed  by  the  appropriate  Ministry. 

(tv)  Representativefis)  of  the  county  council. 

(v)  Representative(.s)  of  the  district  council. 

<vi)  Ropre.seiitativc(s)  of  the  parish  council. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  COUNTY  COUNCILS  ASSOCIATION 


997 


28.  As  the  predominant  interest  .is  the  interest  of  the  commoners,  it  is  contem- 
plated that  they  'would  be  in  a majority,  although  not  necessarily  a large  one,  on 
the  body  of  managers.  In  addition,  the  Association  suggests  that  the  rights  of  the 
public  to  access  to  a common,  which  does  not  fall  within  class  III,  for  the  purpose 
of  air  and  recreation  should  be  conferred  by  a statute,  and  it  is  therefore,  appro- 
priate that  representatives  of  the  elected  bodies,  who  represent  the  public,  should 
be  able  to  play  their  part  in  the  management  of  a common. 

29.  The  constitution  of  the  body  of  managers  for  commons  which  fall  into 
class  IX  would  be  substantially  similar,  with  the  qualification  that  there  might  be 
no  representatives  of  the  commoners  where  the  exercise  of  rights  of  common  had 
fallen  into  disuse. 


30.  Commons  which  fall  into  the  third  category  and  which  might  appropriately 
be  enclosed  on  a long-term  basis  will  not  require  a body  of  managers  in  .the  same 
way  as  commons  ,in  class  I and  class  II.  The  Association,  however,  recognise,  that, 
if  areas  of  common  land  are  to  be  enclosed,  it  is  almost  certain  that  the  local 
inhabilauts  will  desire  some  part  of  the  area  to  be  left  open  to  be  enjoyed  by  the 
local  inhabitants  as  an  open  space.  In  these  circumstances,  it  would  be  appropriate 
for  a management  scheme  to  constitute  a body  of  managers  for  the  open  part, 
leaving  it  to  the  'body  in  'whom  the  common  as  a whole  is  vested  to  administer 
the  part  to  be  enclosed  in  the  best  interests  of  agriculture  or  forestry,  as  the  case 
may  be. 

31.  (e)  Powers  of  Managers.  The  .whole  purpose  of  the  constitution  of  bodies  of 
managers  for  commons  falling  into  classes  I and  II  would  be  to  enable  the  com- 
mon lands  to  ‘be  improved,  make  them  better  suited  for  their  purpose  and  so 
far  as  is  consistent  with  their  .maintenance  as  a common  .more  productive  from  the 
agricultural  point  of  view.  In  many  instances,  it  might  be  necessary  to  undertake 
clearance  work  which  would  involve  the  cutting  down  of  gorse  and  other  scrub 
growth  the  seasonal  cutting  of  'bracken,  the  regular  burning  on  a rotational  basis 
bf  coarse  gra.ss  and  heather,  and  in  a number  of  instances,  the  drainaige  ot  the 
whole  or  part  of  the  area,  In  some  instances,  it  might  be  necessary  to  plough  and 
re-secd  but.  before  expensive  work  of  this  kind  was  undertaken,  expert  advice 
would  have  to  be  sought.  The  managers  should  also  have  power  to  adopt  regula- 
tions and  byelaws  for  the  proper  control  of  the  co.mmon,  and  the  provision  of  such 
regulations  should  be  enforceable  not  only  by  the  managers,  but  also  by  the  police 
and  the  local  authorities  concerned  as  'may  be  appropriate. 

31  The  managers  should  also  be  empowered  in  appropriate  cases  to  permit 
areas  of  com.mon  land  to  be  cultivated  and  enclosed  by  open  fencing  for  use  as 
cricket  pilches,  fo-otball  grounds,  or  even  as  a golf  course.  The  Association  recog- 
nise that  cultivation  might  require  temporary  enclosure,  and  this  should  be  permitted 
lor  a limited  time.  The  As.sociation  also  consider  that  it  would  be  appropriate  to 
permit  local  education  authorities  to  improve  common  land  to  enable  it  to  be 
used  'but  not  exclu.sively,  as  school  playing  fields.  It  is  frequently  a source  of 
crLticKm  at  the  ,pre.sent  time  that  good  agricultural  land  has  to  be  acquired  for  school 
playing  fields  when  areas  of  waste  land  could  be  made  equally  suitable  by  drainage 
and  cultivation,  if  this  were  permitted  ; again,  any  enclosure  would  be  only  by 
means  of  open  .fencing  designed  to  exclude  horses  and  cattle  but  to  P”™* 
by  sheep  The  regulations  might  also  permit  temporary  camping  and  caravanning 
subject  to  suitable  conditions  which  might  include  provision  for  the  payment  of  a 
small  charge. 

33.  'In  the  case  of  land  falling  info  class  III,  it  would  be 
in  whom  the  common  was  vested  to  be  given  power  to  lease  the 
lure  or  tor  forestry,  and  the  term  of  the  lease  would  have  to  be 
in  either  case  ,to  make  it  worth  the  while  of  the  lessee  to  lay  out  the  capital 
monies  necessary  for  fencing,  clearing,  draining  or 
ever  manner  may  .be  appropriate.  In  the  case  of  land  f f 
lease  for  21  years  would  probably  he  necessary  and  in  case  of 
the  Forestry  Commission  would  probably  wish  to  be  granted  a lease  for  sixty 
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years  to  enable  them  to  harvest  the  crop  of  timber.  Provision  should,  however, 
be  made  for  suitable  break  clauses  which  might  be  invoked  in  the  event  of  circum- 
stances arising  rendering  desirable  a change  of  use  during  the  curreipy  of  the 
lease.  The  lease  might  have  to  contain  suitable  provisions  for  coni'pensation  for  the 
lessee,  but  this  would  be  a matter  for  negotiation  upon  the  granting  ol  the  lease, 

34.  (f)  Finance.  The  Association  recognise  that  quite  substantial  sums  o£  money 
may  have  to  be  spent  before  common  land  sO'  long  neglected  may  be  brought  bj^k 
into  profitable  use.  Whilst  there  may  be  occasions  on  which  jt  might  be  desirable 
to  put  in  hand  and  carry  out  a scheme  of  improveiment  within  a short  period, 
for  the  most  part  this  is  likely  to  prove  impracticable  owing  to  lack  ol,  funds.  It 
is  therefore,  contemplated  that  any  scheme  of  iniiprovement  would  probably  have 
to  be  carried  out  over  a period  of  years,  utilising  year  by  year  the  resources  at 
the  disposal  of  the  managers.  County  councils  might  be  given  the  power  in  appro- 
priate cases  to  advance  money  to  enable  improvements  to  be  carried  out. 

35.  Jn  the  case  of  commons  in  class  I,  the  Association  consider  that  it  would 
be  reasonable  that  the  commoners  enjoying  rights  over  the  common  .should  make 
some  payment,  not  by  way  of  acknowledgment,  but  only  by  way  of  contnbutimi, 
towards  the  cost  of  the  improvements,  from  which  they  would  directly  benefit. 
The  contribution  should  be  related  to  the  rights  which  they  enjoy,  and  not  to 
the  extent  to  which  they  exercise  those  rights.  If,  for  example,  there  was  attached 
to  an  area  of  land  a right  to  graze  twenty  head  ol  cattle  on  the  common,  and 
the  farmer  chose  to  exercise  those  rights  only  in  respect  of  ten  head  of  cattle,  he 
would  pay  on  the  basis  of  twenty  head  of  cattle,  Thi.s  would  tend  to  encourage  the 
full  exercise  of  the  rights,  and  would  lead  to  the  commoners  taking  a greater 
interest  in  the  management  of  the  common.  At  the  same  time  a commoner  who  did 
not  wish  to  exercise  his  rights  should  be  enabled  to  relinquish  them. 

36.  Because  the  .improvement  of  the  pasturage  would  make  the  amenities  oC 
the  common  greater  for  use  by  the  public  for  air  and  recreation,  it  would  be 
reasonable  in  appropriate  cases  to  expect  the  local  authorities  to  .make  a contribution 
out  of  the  local  rate  fund.  Because  of  the  tremendous  increase  in  the  number  of 
private  cars,  and  the  network  of  bus  services  which  now  cover  the  country,  the 
public  are  more  mobile  than  they  have  ever  been  before,  with  the  result  that 
commons  no  longer  serve  the  local  amenity,  as  used  to  be  (he  case,  but  serve 
a much  wider  public,  coming  from  a good  deal  further  afield,  irsually  well  beyond 
the  boundaries  of  the  parish  or  the  district.  Indeed,  commons  are  often  an  amenity 
today  primarily  for  the  people  living  in  the  towns,  whether  it  be  melropolitan 
London,  the  large  co-unty  boroughs,  or  smaller  boroughs  and  urban  districts.  This 
of  itself  should  be  sufficient  justification  for  a reasonably  generous  contribution  o-ti 
the  part  of  the  county  councils.  But  there  is  a further  point  to  which  reference 
has  been  made  earlier,  namely,  that  county  councils  could  expect  to  derive  some 
financial  benefit  from  the  more  energetic  management  of  the  commons  in  that  the 
frequency  of  fires  on  common  land  should  be  substantially  reduced  by  the  provi- 
sion of  fire  breaks  and  by  the  control  of  the  natural  vegetation. 

37.  In  order  to  avoid  frequent  arguments  on  the  -measure  of  financial  contribu- 
tion by  the  various  authoritie.s,  each  management  scheme  should  lay  down  tiic 
proportions  in  which  the  expenditure  should  -be  borne,  regard  being  had  to  the 
contribution  which  might  reasonably  be  expected  to  be  paid  by  the  commoners. 

38.  There  remains  the  question  of  the  contribution  which  the  Exchequer  might 
reasonably  be  expectecl  to  make  towards  the  im.provemen,t  of  the  conimons,  which, 
as  well  as  -being  a local  asset,  are  also  a national  amenity.  On  the  agriculUiral 
side,  it  would  not  be  unreasonable  to  expect  a grant  -on  a basis  not  less  generous 
than  that  given  under  the  Hill  Farming  Scheme,  namely  a contribution  at  the 
rate  of  50  per  cent,  -on  approved  expenditure.  This  payment  should  be  regarded  not 
only  as  a contribution  towards  an  increase  -of  food  provision,  but  also  as  a contribution 
on  behalf  of  -the  -public  at  large  who  live  mostly  in  the  large  towns  towards  the 
amenity  which  they  enjoy  as  a result  -of  the  existence  of  commons  in  rural  areas. 
On  this  basis,  it  see-ms  to  the  Association  to  be  fair  that  a contribution  at  a similar 
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rate  should  be  paid  in  respect  of  those  commons  which  fall  within  class  II,  that 
is  to  say,  are  primarily  of  value  as  open  spaces.  If  the  improvement  in  the  commons 
reduces  the  numbers  of  fires,  the  Exchequer  will  benefit  as  a result  of  the  saving 
in  the  amount  of  grant  which  would  have  been  paid  towards  the  cost  of  the 
Fire  Service. 


39.  So  far  as  commons  in  class  III  are  concerned,  it  is  assumed  that  the  grants 
which  are  available  for  the  improvement  of  farm  lands  generally  would  be  available 
for  the  improvement  of  common  land  which  was  enclosed  and,  in  the  opinion 
of  the  Association,  it  would  be  reasonable  that  the  balance  of  the  cost  should 
be  borne  by  the  lessee  of  the  common.  It  is  recognised  that  the  authority  in  whom 
the  common  is  vested  may  derive  some  income  from  the  rent  payable  under  the 
lease,  and  the  first  charge  on  this  land  should  clearly  be  the  interest  and  sinking 
fund  charges  arising  on  any  compensation  which  may  be  payable  to  .an  owner  or 
commoner  divested  of  his  rights  ; insofar  as  there  is  any  balance,  this  would 
be  earmarked  for  the  improvement  of  any  part  of  the  common  which  may  not- 
have  been  included  in  the  enclosure.  This  would  avoid  any  feeling  that  there  might 
be  locally  that  income  derived  from  the  common  was  not  being  spent  in  the  locality. 


40.  The  Appropriate  Ministry.  At  the  present  .time,  commons  fall  within  the 
jurisdiction  of  the  Ministry  of  Agriculture,  Fisheries  and  Food.  The  Association 
have  considered  whether,  having  regard  to  the  increasing  value  of  commons  for 
use  as  open  spaces,  the  time  has  come  when  some  other  Ministry  should  be  inade 
responsible  for  the  oversight  of  commons.  The  agricultural  interest  would  continue 
to  predominate  in  the  case  of  commons  which  fall  within  clas>  I or  class  III.  As 
the  expert  advice  which  would  frequently  be  required  could  only  be  obtained  from 
officers  oi  the  County  Agricultural  Executive  Committees,  it  would  be  inappropriate 
to  propose  the  substitution  of  any  other  department.  It  remains  to  consider  whether 
the  recognition  that  commons  falling  within  class  II  were  primarily  open  spaces 
would  justify  a change  in  respect  of  this  class.  If  an  Exchequer  contribution  is 
to  be  made  towards  the  expenditure  which  is  incurred,  it  matters  little  to  the 
Treasury  to  which  Department  the  expenditure  is  charged.  Equally,  it  would  make 
little  dilTerence  so  far  as  the  management  of  a common  were  concerned  whether 
the  Exchequer  contribution  was  payable  through  one  Department  or  another. 
There  are  however,  very  real  advantages  in  bejng  able  to  discuss  matters  of  detail 
which  most  constantly  arise  from  time  to  time  with  officers  familiar  with  the 
locality.  Both  these  requirements  are  fulfilled  in  the  case  of  the  Ministry  of 

Agriculture,  and  the  Association  have,  therefore,  come  to  the  conclusion  that 

into  whatever  class  a common  fell,  it  should  be  regarded  as  coming  within  the 
jurisdiction  of  the  Ministry  of  Agriculture,  through  whom  the  Exchequer  grants 
would  be  payable.  This  would  have  the  added  advantage  that  where  a common 
fell  into  more  than  one  class,  one  Ministry  and  not  two  would  be  concerned 

with  that  common.  The  Association  would  expect  that  in  their  approach  to  the 

question  of  grants  the  Ministry  would  have  regard  to  the  wider  issues,  and  not 
confine  their  consideration  purely  to  questions  of  agriculture. 

41.  Roads  over  Commons.  As  the  law  stands  at  the  present  time,  land  required 
for  the  widening  of  a road  which  runs  across  a common  may  only  be  taken  it  an 
equivalent  area  to  that  of  the  enclosed  land  is  bought  by  the  highway  auffioriti 
and  thrown  into  the  common  or  if  the  Minister  of  Agriculture  certifies  hat  such 
an  exchange  of  land  is  unnecessary.  If  this  is  not  done,  the  common  land  can 
only  be  acquired  by  means  of  an  order  which  as  the  subject  of  special  Parhamentoy 
orocedure.  It  not  infrequently  happens  that  the  situation  of  a common  is  such  that 
it  is  impossible  to  acquire  an  area  o-f  enclosed  land  adjacent  to  the  _ common  to 
be  included  in  the  common  in  substitution  for  the  land  taken  for  the  improvement 
of  the  highway.  This  creates  difficulties  and  involves  expense  out  of  all  proportion 
to  the  value  of  the  land  concerned,  and  the  Association  suggest  ^^hat  the  hi^way 
authority  should  be  empowered  to  negotiate  with  the  managers  and  the 
or  body  in  whom  the  common  is  vested,  with  a view  to  the  purchase  of  the 
area  required,  without  the  need  to  invoke  special  Parliamentary 
extension  of  existing  powers  in  this  way  should  be  sufficiently  widely  drawn  to 
include  not  only  rural  commons  but  also  metropolitan  and  suburban  commons 
and  cLmons  gLrned  by  special  Acts.  The  highway  authority  should  be  required 
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to  pay  the  full  value  for  the  land,  and  the  money  received  should  be  applied  by 
the  managers  for  the  improvement  of,  or  the  increase  in  the  amenities  of,  the 
common.  If  the  person  or  body  in  whom  the  common  was  vested  or  the  managers 
were  not  prepared  to  sell,  it  should  be  open  to  the  highway  authority  to  proceed 
by  way  of  compulsory  purchase  in  the  usual  way. 

42.  Encroachment.  The  Association  attach  great  importance  to  the  preservation 
of  common  land  and,  subject  to  the  limited  exceptions  indicated  in  this  paper, 
they  consider  that  no  encroachment  should  be  permitted  and  that  the  existing 
powers  for  dealing  with  encroachment  should  not  be  weakened  in  any  way. 

43.  Village  Greens.  In  the  opinion  of  the  Association,  it  would  be  appropriate 
for  all  village  greens  to  be  vested  in  the  parish  council  or  parish  meeting.  Usually 
the  greens  are  limited  in  area  and  frequently  the  houses  in  the  village  are  built 
around  the  green.  Not  only  does  the  green  provide  a most  attractive  setting,  but 
it  is  a very  real  amenity  for  the  occupants  of  the  houses.  In  the  very  rare  cases 
where  a green  may  be  extensive  in  area,  and  the  parish  an  impecunious  one,  the 
green  might,  on  the  application  of  the  parish  council  or  parish  meeting,  be  regarded 
by  the  county  council  in  the  same  way  as  if  it  were  common  land  and  be  made 
the  subject  of  a management  scheme. 

44.  Voluntary  Bodies.  The  Association  are  aware  that  there  are  a number  of 
voluntary  bodies  who  would  like  to  be  represented  on  management  committees, 
such  as  the  Association  are  suggesting.  Whilst  not  in  any  way  unmindful  of  the 
good  work  which  the  voluntary  bodies  have  done,  the  Association  do  not  consider 
that  it  would  be  appropriate  for  them  to  be  represented  on  management  committees 
where  they  would  be  in  a specially  favourable  position  to  press  for  improvements 
which  might  prove  to  be  expensive,  unless  those  voluntary  bodies  were  prepared 
to  contribute  on  an  agreed  basis  towards  the  expenditure  incurred  by  the  manage- 
ment committee.  This  is  a matter  which  could  be  taken  into  accoujit  by  county 
councils  when  preparing  a management  scheme. 

45.  Crown  Commons.  There  are  in  various  parts  of  the  country,  but  particularly 
in  Surrey  and  Hampshire,  extensive  areas  of  common  lands  the  freeholds  of  which' 
have  been  acquired  by  the  Crown,  and  frequently  the  rights  of  the  commoners 
have  also  been  purchased.  Because  the  land  is  subject  to  rights  of  common  and 
could  not,  therefore,  be  enclosed  or  used  for  building,  the  price  at  which  is  has 
been  bought  is  a small  fraction  of  its  value  freed  from  such  rights.  The  Association 
recognise  the  national  need  may  at  times  require  the  acquisition  of  commons  for 
some  specific  purpose,  but  if  it  ever  ceases  to  be  required  for  that  purpose  there 
is  frequently  nothing  to  prevent  the  land  being  enclosed  and  sold  by  the  Crown 
at  its  full  market  value.  In  such  cases  .the  public  have  lost  for  all  time  the 
enjoyment  of  the  land  as  an  open  space  for  air  and  recreation.  It  is  now  the  policy 
of  the  government  to  offer  back  to  the  original  owner  land  which  is  no  longer 
required.  It  would  clearly  be  inappropriate  to  follow  this  course  in  the  case  of 
land  which  was  formerly  common  but  in  respect  of  which  rights  of  comimon  no 
longer  exist,  and  which  could,  therefore,  be  enclosed.  The  Association  suggest  that 
in  such  cases  the  Crown  should  take  power  to  convey  the  land  to  the  local  authority 
to  be  held  by  that  authority  as  an  open  space  and  that  the  price  which  the  local 
authority  should  be  required  to  pay  should  be  calculated  on  the  basis  that  it  was 
common  land,  including  the  value  of  the  common  rights  exercised  at  the  time  of 
acquisition  by  the  Crown  and  subsequently  purchased  by  the  Crown. 

46.  Consolidation  of  the  Law.  If  land  subject  to  rights  of  common  is  to  be 
improved,  it  would  be  necessary  for  new  power  to  be  conferred  by  Parliament.  The 
Association  hope  that  the  opportunity  would  be  taken  in  any  legislation  which  rnay 
be  passed  by  Parliament  to  consolidate  and  amend  the  existing  law  and  to  bring 
it  more  into  accord  with  modern  conditions.  Many  commons  remain  the  subject 
of  provisions  contained  in  private  Enclosure  Acts  passed  a hundred  or  even  two 
hundred  years  ago.  These  provisions  are,  in  many  instances,  outdated  and  difficult 
to  observe  in  modern  circumstances,  and  should  be  repealed.  This  might  well  be 
done  as  and  when  new  management  schemes  became  operative,  if  the  suggestions 
made  by  the  Association  are  adopted. 
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Examination  of  Witnesses 

Tlie  Right  Hon.  The  Lord  Gage,  K.C.V.O.,  Mr.  G.  A.  Wheatley,  Mr.  G.  N.  C. 
Swift  Mr.  E.  H.  Doubleday,  O.B.E.,  and  Mr.  W.  D.  Partridge  on  behalf  of 


the  County  Councils  Association. 

Called  and 

4578.  Chairman  -.  May  I first  say 
how  grateful  we  are  to  the  County  Coun- 
cils Association  for  producing  their 
memorandum  for  us,  and  to  you  for 
coming  along  to  explain  it.  I have  no 
questions  on  the  first  three  paragraphs. 
Does  the  reference  in  paragraph  4 to 
the  practice  under  the  Inclosure  Acts 
■refer  primarily  to  common  fields  which 

were  cultivated  as  arable  land? Mr. 

Wheatley:  Yes.  This  part  is  .purely  in- 
troductory and  intended  primarily  for 
the  benefit  of  the  members  of  the  County 
Councils  Association. — Mr.  Swift:  Per- 
haps we  might  have  mentioned  Dart- 
moor and  Exmoor  as  well  in  paragraph 
5.  You  will  be  familiar,  of  course,  with 
those  areas. 

4579.  On  paragraph  7 have  yO'U  in 
mind  mainly  the  commons  in  the  south 
of  England,  and  not  the  large  ones  in 
the  north  and  in  Wales?  You  say:  — 

‘In  their  present  state,  commons 
are  largely  unprofitable,  both  to  the 
freeholder  because  he  cannot  enclose 
and  so  realise  the  full  value  of  the 
land,  and  to  the  commoner  because 
the  right  of  pasturage  is  no  longer  an 
asset.’ 

We  have  had  a good  deal  of  evidence  in 
the  north  o-f  England  and  from  Wales 
that  the  pasturage  there  is  still  a con- 
siderable asset  to  the  commoner. We 

would  agree  with  that.  We  were  thinking 
in  terms  primarily  of  southern  England. 
—Mr.  Swift:  1 would  agree  with  what 
you  say  about  the  northern  counties,  and, 
of  course,  Exmoor  and  Dartmoor,  as 
well,  but  the  value  of  the  pasturage  in 
Cumberland  and  Westmorland  is  very 
often  seriously  reduced  by  the  absence 
of  any  stinting  scheme,  so  that  a man 
with  a smallholding  can  introduce  large 
numbers  of  sheep  which  gradually  oust 
other  people’s.  You  have  probably  had 
some  evidence  of  the  habits  of  the  sheep 
in  the  fellside  districts  of  Cumberland 
and  Westmorland,  where  the  commons 
are  very  important  to  the  dale  farms. 
At  the  same  time,  of  course,  they  are 
very  .important  to  such  bodies  as  the 


Examined 

Ramblers’  Association,  and,  indeed,  the 
local  inhaibitants  who  like  to  go  up  on 
to  the  hills,  and  do  not  in  fact  really 
interfere  with  agriculture.  Some  regula- 
tion .is  certainly  wanted,  however,  to  give 
stinting  powers,  to  enable  temporary  en- 
closures to  be  made,  fencing  off  ooc’mibs 
and  things  like  that,  and  to  fill  up  holes 
in  which  sheep  get  lost  in  snowy  weather. 
In  the  northern  counties  we  certainly 
want  some  regulation  of  commons,  and 
to  increase  their  agricultural  value,  but 
not  necessarily  to  exclude  the  public.  I 
think  our  problems  are  similar  to  those 
of  Dartmoor  and  Exmoor,  but  are  not 
the  same  as  those  of  counties  like  Hert- 
fordshire, Sussex  and  Hampshire,  where 
there  is  a much  bigger  concentration  of 
population  nearer  to  the  commons,  and 
where  the  commons  themselves  are 
smaller.— Lorr/  Gage:  I agree. 

4580.  Mr.  Lubbock:  Does  the  prob- 
lem of  danger  from  motor  traffic  occur 
in  these  northern  commons  as  well  as  in 

those  in  the  south? Mr.  Swift:  In 

theory,  yes ; but  on  the  whole  in  my 
observation  the  sheep  are  extraordinarily 
well  behaved  on  a place  like  Stainraoro 
and  Caldbeck  Fell.  I have  never  had 
any  difficulty  with  sheep  except  occasion- 
ally ‘With  young  lambs  whose  mothers 
are  on  the  other  side  of  the  road.  We 
have  had  few  accidents  as  far  as  I can 
remember. 

4581.  Sir  Donald  Scott:  In  the 

countryside  we  are  talking  about  now, 
is  it  true  to  say  that  there  is  not  ^ the 
same  C’Oncentration  of  traffic  expecially 
in  the  remoter  stretches? That  is  so. 

4582.  Chairman:  Is  there  any  limita- 
tion at  all  on  the  number  of  sheep  that 

may  be  de-pastured? No,  very  often 

there  is  not ; that  is  a very  great  draw- 
back, because  an  unscrupulous  man  who 
will  not  work  in  with  his  neighbours,  and 
stint  only  a reasonable  number  of  beasts, 
can  spoil  any  existing  arrangements  com- 
pletely, and  very  often  does  so. 

4583.  Is  the  right  of  common  of  pasture 
not  appendant  or  appurtenant  to  the  neigh- 
bouring freehold  land  so  that  the  prin- 
ciple of  levancy  and  couchancy  applies? 
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In  practice  there  is  no  limit  to  the 

numbers. 

4584.  Can  a commoner  bring  in  other 

people’s  sheep  from  outside? They 

very  often  bring  in  large  numbers  _ of 
sheep,  so  I am  fold.  A commoner  visited 
me  not  long  ago  to  discuss  this  very 
point.  Some  commoners  winter  their 
sheep  down,  say,  in  the  marshes,  and 
places  lice  that,  and  then  bring  them 
across  in  the  summer  time  to  the  fells 
far  in  excess  of  the  number  to  which 
the  acreage  of  their  dale  farms  entitles 
them. 

4585.  Mr.  Arnold-Baker : Is  the  doc- 
trine of  levancy  and  couchancy  unknown 

amongst  the  local  farmers? Yes,  I 

think  so. 

4586.  And  is  the  legal  basis  of  their 

rights  also  unknown? ^Yes. 

4587.  Chairman:  Are  there,  in  fact, 

any  legal  limits? ^I  am  not  sure  about 

that.  I do  not  thing  so.  It  is  a matter 
which  is  certainly  worth  pursuing.  The 
general  complaint,  from  the  information 
I have  gained  from  people  who  live  in 
the  country,  is  that  the  rights  are 
unlimited. 

4588.  Mr.  Arnold-Baker:  And  if  there 
is  any  limit  does  anybody  know  what  it 

is? No,  and  there  is  nobody  to 

enforce  any  limitation  on  many 
commons.  That  is  not  true  of  all  of 
them,  but  it  is  true  of  a great  many. 

4589.  Chairman : On  paragraph  9,  we 
have  had  a good  deal  of  evidence  about 
the  Commons  Act,  1899,  but  I am  not 
sure  that  we  have  had  a satisfactory 
answer  to  the  question  why  relatively 
little  use  is  made  by  district  councils  of 
their  powers  under  it.  What  are  your 

views  on  that? Mr.  Wheatley : I 

think  the  answer  is  that  the  smaller 
urban  authorities  particularly  are  not 
really  interested  in  commons,  or  appre- 
ciate their  potential  value. 

4590.  Is  it  where  commons  are  used 

mainly  by  members  of  the  public  coming 
from  a distance,  from  London,  say,  that 
the  district  council  is  not  much  con- 
cerned with  them? Yes,  I think  that 

would  be  a fair  statement. 

4591.  Would  the  county  council  be 

more  interested? ^Yes,  I think  county 

councils  take  a broader  view  of  their 
responsibilities.  Their  views  are  not  so 


local,  or  if  I might  say  so  with  respect, 
not  quite  so  parochial  as  those  of  the 
other  local  authorities.  I think  experience 
has  shown  that  by  and  large  where 
powers  or  duties  are  conferred  upon 
county  councils  they  are  willing  to  face 
up  to  their  responsibilities  and  exercise 
their  powers. 

4592.  I think  you  even  say  in  para- 

graph 36  that  a county  council  should  be 
prepared  to  subsidise  its  commons  for 
the  benefit  of  people  from  other  coun- 
ties and  boroughs? ^That  is  so. — Mr. 

Swift : I might  add  on  paragraph  9 that 
we  have  not  mentioned  specifically  the 
anomalous  position  of  the  Lakes  Urban 
District  in  Westmorland.  That  is  an 
urban  district  in  law,  though  a rural 
district  in  character,  with  rural  commons 
in  its  area. 

4593.  And  are  the  co-mmons  there  open 
to  the  public  because  it  is  in  law  an 

urban  district? ^Yes,  but  in  fact  -they 

are  rural  oomm'ons.  As  I said  at  is  an 
ano-maious  urban  district. 

4594.  In  paragraph  10  you  refer  to 
Section  194  of  the  Law  of  Property  Act, 
1925.  Do  the  County  Councils  in  fact 

enforce  that? Mr.  Wheatley:  The 

answer,  I think,  is  yes,  but  the  action 
they  take  is  almost  invariably  administra- 
tive rather  than  court  proceedings. 
Generally  speaking,  where  encroach- 
ments are  brought  to  their  notice,  who- 
ever is  responsible  for  the  encroachment 
is  made  aware  of  the  powers  which  the 
county  council  has.  This  has  the  effect  of 
applying  the  necessary  remedy  without 
going  to  the  courts. — Lord  Gage:  My 
county  has  been  pressed  to  take  action  in 
such  a case,  but  as  one  of  the  objectives 
of  the  obstructions  was  to  improve  the 
land,  which  they  certainly  did,  we  have 
not  taken  any  action  ; however,  T believe 
that  technically  we  ought  to  do  so. 

4595.  We  have  had  evidence  of  other 
cases  of  encroachment  which  were  said 
to  be  to  the  public  advantage,  but  had 
not  received  any  sanction  from  the 
Minister  under  Section  194.  I do  not 
know  whether  the  encroachments  had 
been  consented  to  by  the  county  council, 
or  whether  it  was  taking  any  action,  but 
I gather  from  you  however,  that  action 
very  often  is  taken  ; but  if,  for  example, 
a kiosk  has  been  put  up  for  everybody’s 
advantage,  butiwithout  the  Minister’ssanc- 
tion,  would  you  in  fact  take  any  action 

about  it? Mr.  Wheatley:  I think  the 

answer  would  be  no,  unless  there  were 
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Strong  local  protests  with  regard  to  it 
which  would  in  effect  compel  the  county 
council  to  deal  with  the  encroachment. 

4596.  Professor  Stamp:  Paragraph  II 
links  up  with  what  is  said  later  in  para- 
graph 15,  namely  that  only  Cambridge- 
shire, Hertfordshire,  and  latterly 
Hampshire  have  undertaken  surveys  of 
commons  in  connection  with  planning. 
Is  it  possible  to  have  a comprehensive 
planning  scheme  for  a county  without 

having  a survey  of  common  land? 

Mr.  Doubleday : It  very  often  happens 
that  most  of  the  commons  in  a county 
are  in  the  rural  areas.  The  pressure  to 
draw  up  the  first  development  plan  was 
so  great  that  one  really  could  not  prepare 
detailed  plans  for  those  rural  areas.  Most 
commons  are,  in  fact,  either  in  what  are 
generally  known  as  ‘ white  ’ areas  where 
the  prevailing  use  is  to  continue,  or  alter- 
natively in  some  form  of  local  green  bell. 
I think  the  answer  to  your  question  is, 
that  if  there  arc  oommons  inside  a town 
map  area,  as  in  the  case  of  Hadley  Green 
which  is  in  the  Barnet  and  East  Barnet 
town  map  area  of  Hertfordshire,  then  the 
map  shows  the  boundaries  quite  clearly, 
and  most  of  the  points  arising  out  of 
them  which  affect  the  planning  issues. 
The  rural  commons  of  Hertfordshire, 
however,  are  in  ‘white’  areas  of  the 
county  development  plan  and  scheme, 

4597.  In  the  town  areas  would  they 

be  shown  as  public  open  space? Yes. 

That  is  also  legally  accurate  because  they 
are  within  urban  di.stricts. 

4598.  Suppose  a common  which  the 
county  council  panticularly  want  as  a 
public  open  space  happens  to  lie  in  a 

rural  area.  How  is  that  treated? It 

is  shown  as  part  of  the  ‘ white  ’ or  rural 
area.  There  is  one  in  point  you  may  know 
of,  Nomansland  Common,  between 
Wheathampstead  and  St.  Albans.  That 
is  Shown  in  just  the  same  way  as  the 
agricultural  land  on  either  side  of  it,  and 
not  as  public  open  space.  It  would  bo 
quite  wrong  to  show  it  as  such.  If,  as  in 
the  case  of  Hadley  Green,  which  I have 
just  quoted,  it  wore  dn  a town  map  area 
then  we  would  have  to  determine  pre- 
cisely where  its  boundaries  ought  to  he 
on  that  map  as  a .public  open  space. 

4599.  Does  that  mean  that  in  a county 
you  are  not  primarily  concerned  with  the 
demarcation  of  open  .space  for  the  en- 
joyment of  inhabitants  of  the  neighbour- 
ing towns  and  are  contonn  to  leave  it  ,as 


‘white’  land?  To  give  a specific  example, 
the  people  of  Birmingham  very  largely 
use  common.s  in  Herefordshire  and  rural 
Worcestershire ; is  it  not  considered 
necessary  in  planning  to  demarcate  actual 

areas  of  public  access  for  them? 1 

would  not  have  thought  so,  because  really 
the  common  land  in  most  of  those 
counties  is  scarcely  distinguishable  from 
the  adjoining  land.  The  Malvern  Hills, 
for  instance,  are  quite  close  to  Birming- 
Itam  but  one  would  not  think  of  describ- 
ing them  as  an  open  space. 

4600.  But  are  they  not  very  much  an 

open  space? 1 do  not  think  they 

would  be  so  described  dn  the  Worcester- 
shire county  plan. — Lord  Gage:  It  cer- 
tainly is  possible  that  conimon.s  may 
appear  in  the  county  map  under  the 
National  Parks  and  Access  to  the 
Countryside  Act,  1949. 1 know  that  when 
the  question  was  under  di.scussion  in 
.Sussex,  the  county  boroughs  of  Brighton 
and  Eastbourne  could  have  pressed  us  to 
operate  under  that  Act  but  they  did  not 
do  so. 

4601.  Chainmm:  But  would  that  map 

be  liniiiled  to  common  land,  might  it  not 
include  private  ‘ access  ’ land  ? Yes. 

4602.  Does  Nomansland  Common,  to 
take  that  example,  resemble  agricultural 
land'.’ — -Mr.  Douhleday:  Much  of  it 
has  in  fact  been  used  for  agriculture 
very  recently  under  requisition. 

4603.  When  I knew  it  before  the  war 
it  was  a cricket  pitch  and  a place  for 

picnicking. Tiiere  sliil  i.s  a cricket 

pitch,  and  there  still  are  plenty  of  picnic 
places,  but  there  also  has  been  some  very 
good  agriculture  too. 

4604.  Would  you  show  it  in  fact 

simply  as  agricultural  land? ^To  take 

Professor  .Stamp's  point  to  its  logical 
conclusion,  we  would  not  dream  of 
showing  it  as  an  open  space  for  the 
benefit  of  I.uton  or  St.  Albans,  for 
instance.  I think  that  was  really  the  point 
he  was  making. 

4605.  Professor  Stamp : I was  thinking 
of  the  pattern  of  open  space  available 
as  such  to  the  public  within  a county 
from  the  point  of  view  of  the  county 
plan  a.s  a whole.  Is  it  not  necessary  to 
show  that  on  the  development  plan? — — 
That  is  a new  point,  that  one  .should 
pick  out  for  each  rural  area,  as  part  of 
the  broad  original  patlern  of  open  space 
use,  that  common  land  to  which  people 
of  the  neighbouring  conurbations  can 
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go.  I should  say  that  in  practice  it 
would  make  very  little  difference, 
because  they  go  there  anyhow. 

4606.  But  have  they  any  legal  right 

to  do  so? ^No,  they  have  not,  but 

nobody  really  seems  to  take  much 
trouble  to  drive  them  away. 

4607.  By  showing  an  area  in  your 
county  plans  as  a projected  public  open 
space  you  would  not  thereby  stake  out 
a claim  for  public  access,  ought  that  not 

to  be  done? 1 should  not  think  so, 

because  there  is  also  the  corollary  that 
its  description  as  public  open  space 
could  mean  that  it  would  have  to  be 
acquired.  The  rural  district  would  not  I 
think  be  very  interested  in  acquiring 
common  land,  and  it  is  they  who  are  the 
open  space  authority.  The  county 
council,  under  planning  law,  is  not  the 
particular  authority  responsible  for  open 
space.  It  is  usually  the  local  council  that 
is  involved,  and  I do  not  think  most 
rural  districts  would  face  up  to  the 
responsibility.  In  the  case  of  Hadley 
Green,  although  the  local  councils  are 
urban  districts  with  quite  sizeable  rate- 
able values,  the  county  council  pay  a 
greater  annual  contribution  than  they 
towards  keeping  it  up  as  an  open  space. 

4608.  But  is  not  the  provision  of 
adequate  open  space,  or  public  access 
land  in  a county  such  as  Hertfordshire 
or  Sussex  a national  responsibility, 
rather  than  the  responsibility  of  the  local 
council  within  whose  bounds  it  happens 

to  fall? Yes,  but  your  question  really 

involves  a broader  concept  of  open  space 
responsibility  than  the  law  provides  for 
at  the  moment. — Mr.  Swift:  Perhaps  I 
might  mention  that  as  Professor  Stamp 
will  know,  before  the  war  the  Home 
Counties,  with  the  aid  of  £2  million  from 
the  Londoq  County  Council,  did  in  fact 
acquire  a lot  of  open  space,  which  they 
designated  under  the  London  and  Home 
Counties  Green  Belt  Act,  1938.  Mr. 
Doubleday  has  a good  deal  of  that  open 
space  land  in  his  county,  and,  of  course, 
it  includes  land  subject  to  common 
rights,  as  well  as  many  private  estates, 
over  which  rights  of  public  access  were 
created.  There  certainly  was  a big 
expenditure  of  county  money  in  Hert- 
fordshire, Middlesex,  Surrey,  Kent  and 
Essex  under  that  Act.  Possibly  owing  to 
the  operation  of  the  new  Town  and 
Country  Planning  Act,  1947  it  is  not 
quite  so  necessary  now  for  county 


councils  actually  to  buy  land  as  it  wa«. 
under  the  Act  of  1932. 

4609.  Chairman : Is  Section  33  of  the 
Town  and  Country  Planning  Act,  1947, 
to  which  you  refer  in  this  paragraph  as. 
limited  in  its  scope  as  you  suggest?  You 
say — ‘ ...  the  difficulty  of  proving  that 
amenity  was  injured  by  land  in  its 
natural  condition.  . . .'  With  the  dis- 
appearance of  the  rabbit  in  many  parts 
of  southern  England  has  not  amenity 
been  very  considerably  injured  by  the 
fact  that  many  commons  are  not  now 
grazed  at  all?  Theoretically  at  any  rate 
could  you  not  take  action  under  the 

Section? Mr.  Wheatley:  The  remedy 

would  lie  against  the  freeholder  in  the 
case  of  common  land  and  he  is  not  in 
beneficial  enjoyment  of  the  land  in  the 
usual  sense.  Speaking  as  a solicitor,  I 
think  it  would  be  very  difficult  to  per- 
suade a bench  of  magistrates  that  it 
would  be  right  and  proper  to  impose  a 
penalty  upon  a freeholder  in  those 
circumstances  just  because  he  had  done 
nothing  tO'  cultivate  the  land. 

4610.  Mr.  Floyd:  You  mention  fire 
prevention  in  paragraph  13.  What  is  the 
ordinary  procedure?  Where  large  ureas 
are  burnt  every  year  do  the  county 
council  as  such  take  any  action  or  are 

they  left  to  the  local  fire  brigades? 

Lord  Gage:  The  county  council  i.s,  in 
fact,  the  fire  authority  and  it  is  the 
county  brigade  which  is  summoned  to 
deal  with  them. — Mr.  Wheatley:  Often 
where  common  or  heath  land  is  burned 
the  fire  is  started  by  a commoner  to  im- 
prove the  grazing  which  he  enjoys. 
Sometimes  the  fire  tends  to  get  out  of 
hand,  and  therefore  has  to  be  dealt  with, 
but  in  other  cases  I think  well  meaning 
members  of  the  public  seeing  a fire 
promptly  send  for  the  fire  brigade  which 
extinguishes  it,  although,  perhaps,  the 
person  who  started  it  might  wish  it  to 
continue  to  burn. 

4611.  Do  the  county  council  as  such 
feel  they  have  any  particular  obligation 

in  this  matter? Yes,  indeed,  as  fire 

authorities  they  are  very  interested  in- 
deed in  the  problem  of  heath  fires.  There 
is  an  aspect  of  the  problem  which  now 
worries  the  county  councils’  fire  brigade 
committees  very  much,  namely  that  most 
of  the  heath  fires  occur  in  the  country 
areas,  where  the  brigades  are  largely 
manned  by  volunteers  who  have  other 
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jobs  of  work  to  do,  but  who  have  to 
down  tools  and  rush  off  to  the  fire 
station  when  the  fires  occur.  That,  of 
■course,  causes  considerable  dislocation 
to  their  normal  employment,  and  we 
receive  quite  a number  of  complaints 
from  employers  who  ohject  to  their  staff 
— perhaps  quite  small  in  number — down- 
ing tools  and  running  ofT  at  any  hour 
of  the  day  when  the  siren  happens  to 
sound.  During  prolonged  periods  of  dry 
weather  when  there  are  a large  number 
of  heath  fires,  it  becomes  a very  ditficult 
problem. 

4612.  Chairman:  Paragraph  13  speaks 

of  bringing  pressure  to  bear  on  district 
■councils  to  make  greater  use  of  the  pro- 
visions of  the  Commons  Act,  1899,  Has 
that  been  done? Not  to  my  know- 

ledge, 

4613.  Are  the  figures  quoted  in  para- 
graph 14  typical  of  Ihe  country  gener- 
ally? Hampshire  has  a very  large  area 

of  common  land. 1 think  you  are 

right  in  suggesting  that  on  the  whole  we 
have  more  common  land  in  Hampshire 
than  many  other  counties.  March,  1956, 
was  a dry  month  and  the  dry  weather 
continued  into  April ; the  picture  for  the 
two  following  months  would,  if  any- 
thing, be  worse  than  it  was  for  March 
so  far  as  we  were  concerned.  The  type 
of  country  which  Surrey  has  to  deal 
with  is  very  similar  to  that  in  many  parts 
of  Hampshire,  and  I think  they  suffer 
more  than  we  do  perhaps  from  fires  on 
heath  land. — Mr.  Swift:  I used  as  a boy 
to  live  near  Exmoor  where  there  is  a 
large  area  of  land  covered  with  heather, 
and  [ can  remember  there  being  a great 
many  fires  from  time  to  time.  1 think 
they  were  very  often  started  by  people 
who  wanted  grazing  land  instead  of 
heather.  Some  of  these  fires  were  dan- 
gerous ; but  it  is  rather  different  in  an 
area  like  Hampshire,  where  there  is  a 
considerably  greater  risk  of  damage  to 
surrounding  property. 

4614.  Professor  Akin  Roberts:  Can  the 
fire  authority  recover,  or  attempt  to  re- 
cover, some  of  its  expenditure  from  the 

commoners? Mr.  Wheatley : No.  We 

have  no  power  to  do  that. 

4615.  Chairman:  Paragraph  15  refers 

to  a survey  of  common  land.  Have 
county  councils  both  the  legal  and  the 
field  staff  available  to  undertake  a task 
of  this  kind?  Would  the  field  staff  be 
those  employed  in  connection  with  town 
and  country  planning  work? Yes. 


4616.  Would  the  County  Clerk’s  office 
have  anything  like  the  number  of  staff 
needed  to  decide  all  the  questions  about 

common  rights  which  would  arise? 

Taking  Hampshire  itself,  as  an  example, 
we  do  not  carry  any  margin  of  legal  staff, 
but  the  work  in  my  office  tends  to  ebb 
and  flow,  and  if  we  are  not  dealing  with 
one  particular  problem  we  arc  dealing 
with  another.  We  refer  here  to  the  survey 
of  footpaths,  the  responsibility  for  which 
was,  of  course,  placed  on  the  county 
councils.  Thai  involved  a considerable 
amount  of  work  for  the  legal  staff,  and 
certainly — so  far  as  my  own  county  i.s 
concerned — 1 hope  I may  fairly  say  that 
we  coped  with  that  particular  and 
peculiar  burden  quite  adequately. 

4617.  But  would  not  a survey  of  com- 
mons be  a great  deal  more  difficult  than 
a survey  of  footpaths?  After  all,  one  can 
distinguish  a footpath  more  or  less  just 
by  looking  at  it  although  one  might  not 
know  the  legal  rights  attaching  to  it.  But 
with  common  land  would  there  not  be 
great  difficulty  in  sorting  out  the  in- 
closure  awards,  and  finding  out  ho-w  the 
common  originated?  Would  you  not  also 
have  to  take  evidence  from  members  of 

the  public? Yes,  indeed.  But  my  own 

view  is  that  the  burden  of  undertaking 
a survey  of  commons  would  not  be  as 
great  as  for  the  survey  of  footpaths. 
When  you  get  down  to  the  job,  you 
have  to  consider  each  footpath  individu- 
ally, and  we  probably  have  several 
thousand  footpaths  in  Hampshire  alone. 
Our  own  survey  produced  in  the  first 
instance  some  935  objections  made  under 
Section  29  (3)  of  the  National  Parks  and 
Access  to  the  Countryside  Act,  1949  ; at 
that  stage  we  had  to  hear  all  those  objec- 
tions ex  parte.  Having  heard  them  we 
then  had  to  give  notice  of  our  deter- 
minations, and  that  gave  rise  to  a further 
opportunity  for  objections,  where  both 
the  person  alleging  that  there  was  a right 
of  way  and  those  who  claimed  there  were 
not  were  heard  at  the  same  time.  At  that 
stage  we  got  down  to  206  objections. 

4618.  Were  the  hearings  more  or  less 

in  public? Yes,  the  hearings  were 

open  to  the  public. 

4619.  Did  you  have  argument  on  both 
sides  as  to  what  the  legal  rights  were? 
^At  the  second  stage,  yes. 

4620.  And  how  long  did  it  take  you? 

Speaking  offhand,  we  started  roughly 

at  the  beginning  of  1950  and  we  finished 
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go.  I should  say  that  in  practice  it 
would  make  very  little  difference, 
because  they  go  there  anyhow. 

4606.  But  have  they  any  legal  right 

to  do  SO? No,  they  have  not,  but 

nohody  really  seems  to  take  much 
trouble  to  drive  them  away. 

4607.  By  showing  an  area  in  your 
county  plans  as  a projected  public  open 
space  you  would  not  thereby  stake  out 
a claim  for  public  access,  ought  that  not 

to  be  done? 1 should  not  think  so, 

because  there  is  also  the  corollary  that 
its  description  as  public  open  space 
could  mean  that  it  would  have  to  be 
acquired.  The  rural  district  would  not  I 
think  be  very  interested  in  acquiring 
common  land,  and  it  is  they  who  are  the 
open  space  authority.  The  county 
council,  under  planning  law,  is  not  the 
particular  authority  responsible  for  open 
space.  It  is  usually  the  local  council  that 
is  involved,  and  I do  not  think  most 
rural  districts  would  face  up  to  the 
responsibility.  In  the  case  of  Hadley 
Green,  although  the  local  councils  are 
urban  districts  with  quite  sizeable  rate- 
able values,  the  county  council  pay  a 
greater  annual  contribution  than  they 
towards  keeping  it  up  as  an  open  space. 

4608.  But  is  not  the  provision  of 
adequate  open  space,  or  public  access 
land  in  a county  such  as  Hertfordshire 
or  Sussex  a national  responsibility, 
rather  than  the  responsibility  of  the  local 
council  within  whose  bounds  it  happens 

to  fall? Yes,  but  your  question  really 

involves  a broader  concept  of  open  space 
responsibility  than  the  law  provides  for 
at  the  moment. — Mr.  Swift:  Perhaps  I 
might  mention  that  as  Professor  Stamp 
will  know,  before  the  war  the  Home 
Counties,  with  the  aid  of  £2  million  from 
the  Londoq  County  Council,  did  in  fact 
acquire  a lot  of  open  space,  which  they 
designated  under  the  London  and  Home 
Counties  Green  Belt  Act,  1938.  Mr. 
Doubleday  has  a good  deal  of  that  open 
space  land  in  his  county,  and,  of  course, 
it  includes  land  subject  to  common 
rights,  as  well  as  many  private  estates, 
over  which  rights  of  public  access  were 
created.  There  certainly  was  a big 
expenditure  of  county  money  in  Hert- 
fordshire, Middlesex,  Surrey,  Kent  and 
Essex  under  that  Act.  Possibly  owing  to 
the  operation  of  the  new  Town  and 
Country  Planning  Act,  1947  it  is  not 
quite  so  necessary  now  for  county 


councils  actually  to  buy  land  as  it  was. 
under  the  Act  of  1932. 

4609.  Chairman:  Is  Section  33  of  the 
Town  and  Country  Planning  Act,  1947, 
to  which  you  refer  in  this  paragraph  as 
limited  in  its  scope  as  you  suggest?  You 
say — ‘ ...  the  difficulty  of  proving  that 
amenity  was  injured  by  land  in  its 
natural  condition.  . . .'  With  the  dis- 
appearance of  the  rabbit  in  many  parts 
of  southern  England  has  not  amenity 
been  very  considerably  injured  by  the 
fact  that  many  commons  are  not  now 
grazed  at  all?  Theoretically  at  any  rate 
could  you  not  take  action  under  the 

Section? Mr.  Wheatley : The  remedy 

would  lie  against  the  freeholder  in  the 
case  of  common  land  and  he  is  not  in 
beneficial  enjoyment  of  the  land  in  the 
usual  sense.  Speaking  as  a solicitor,  I 
think  it  would  be  very  difficult  to  per- 
suade a bench  of  magistrates  that  it 
would  be  right  and  proper  to  impose  a 
penalty  upon  a freeholder  in  those 
circumstances  just  because  he  had  done 
nothing  to-  cultivate  the  land. 

4610.  Mr.  Floyd:  You  mention  fire 
prevention  in  paragraph  1.3.  What  is  the 
ordinary  procedure?  Where  large  areas 
are  burnt  every  year  do  the  county 
council  as  such  take  any  action  or  are 

they  left  to  the  local  fire  brigades? 

Lord  Gage:  The  county  council  is,  in 
fact,  the  fire  authority  and  it  i.s  the 
county  brigade  which  is  summoned  to 
deal  with  them. — Mr.  Wheatley:  Often 
where  common  or  heath  land  is  burned 
the  fire  is  started  by  a commoner  to  im- 
prove the  grazing  which  he  enjoys. 
Sometimes  the  fire  lends  to  get  out  of 
hand,  and  therefore  has  to  be  dealt  with, 
but  in  other  cases  I think  well  meaning 
members  of  the  publ'c  seeing  a lire 
promptly  send  for  the  fire  brigade  which 
extinguishes  it,  although,  perhaps,  the 
person  who  started  it  might  wish  it  to 
continue  to  burn. 

4611.  Do  the  county  council  as  such 
feel  they  have  any  particular  obligation 

in  this  matter? Yes,  indeed,  as  fire 

authorities  they  are  very  interested  in- 
deed in  the  problem  of  heath  fires.  There 
is  an  aspect  of  the  problem  which  now 
worries  the  county  councils’  fire  brigade 
committees  very  much,  namely  that  most 
of  the  heath  fires  occur  in  the  country 
areas,  where  the  brigades  are  largely 
manned  by  volunteers  who  have  other 
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Jobs  of  work  to  do,  but  who  have  to 
down  tools  and  rush  olf  to  the  fire 
station  when  the  fires  occur.  That,  of 
course,  causes  considerable  dislocation 
to  their  normal  employment,  and  we 
receive  quite  a number  of  complaints 
from  employers  who  object  to  their  stall 
— perhaps  quite  small  in  number — down- 
ing tools  and  running  oil'  at  any  hour 
of  the  day  when  the  siren  happens  to 
sound.  During  prolonged  periods  of  dry 
weather  when  there  are  a large  number 
of  heath  fires,  it  becomes  a very  dinicult 
problem. 

4612.  Chairman:  Paragraph  13  .speaks 

of  bringing  prcs.sure  to  bear  on  di,strict 
•councils  to  make  greater  use  of  the  pro- 
visions of  the  Commons  Act,  1899.  Has 
that  been  done? Not  to  my  know- 

ledge. 

4613.  Are  the  figures  quoted  in  para- 
graph 14  typical  of  the  country  gener- 
ally? Hampshire  has  a very  large  area 

of  common  land. 1 think  you  arc 

right  in  suggesting  that  on  the  whole  we 
have  more  common  land  in  Hampshire 
than  many  other  counties.  March,  1956, 
was  a dry  month  and  the  dry  weather 
continued  into  April : the  picture  for  the 
two  following  months  would,  if  any- 
thing, be  worse  than  it  was  for  March 
so  far  as  we  were  concerned.  The  type 
of  country  which  Surrey  has  to  deal 
with  is  very  similar  to  that  in  many  parts 
of  Hampshire,  and  J think  they  suffer 
more  than  we  do  perhaps  from  fires  on 
heath  land. — Mr.  Swift : I used  as  a boy 
to  live  near  Exmoor  where  there  is  a 
large  area  of  land  covered  with  heather, 
and  [ can  remember  there  being  a great 
many  fires  from  time  to  time.  1 think 
they  were  very  often  started  by  people 
who  wanted  grazing  land  instead  of 
heather.  Some  of  these  fires  were  dan- 
gerous ; but  it  is  rather  different  in  an 
area  like  Hampshire,  where  there  is  a 
considerably  greater  risk  of  damage  to 
surrounding  property. 

4614.  Professor  Alim  Roberts:  Can  the 
fire  authority  recover,  or  attempt  to  re- 
cover, some  of  its  expenditure  from  the 

co-mmoners? Mr.  Wheatley:  No.  We 

have  no  power  to  do  that. 

4615.  Chairman:  Paragraph  15  refers 

to  a survey  of  common  land.  Have 
county  councils  both  the  legal  and  the 
field  staff  available  to  undertake  a task 
of  this  kind?  Would  the  field  staff  be 
those  employed  in  connection  with  town 
and  country  planning  work? Yes. 


4616.  Would  'the  County  Clerk’s  office 
have  anything  like  the  number  of  staff 
needed  to  decide  ail  the  questions  about 

common  rights  which  would  arise? 

Taking  Hampshire  itself,  as  an  example, 
we  do  not  carry  any  margin  of  legal  staff, 
but  the  work  in  my  office  tends  to  ebb 
and  flO'W,  and  if  we  are  not  dealing  with 
one  particular  problem  we  are  dealing 
with  another.  We  refer  Itcre  to  the  survey 
of  footpaths,  the  responsibility  for  which 
was,  of  course,  placed  on  the  county 
councils.  That  involved  a considerable 
amount  of  work  for  the  legal  staff,  and 
certainly — so  far  as  iny  own  county  is 
concerned — 1 hope  J may  fairly  say  that 
we  coped  with  that  particular  and 
peculiar  burden  quite  adequately. 

4617.  But  would  not  a survey  of  com- 
mons be  a great  deal  more  difficult  than 
a survey  of  footpaths?  After  all,  one  can 
distinguish  a footpath  more  or  less  just 
by  looking  at  it  although  one  might  not 
know  the  legal  rights  attaching  to  it,  But 
with  common  .land  would  there  not  be 
great  difficulty  in  sorting  out  the  in- 
closure  awards,  and  finding  out  how  the 
common  originated?  Would  you  not  also 
have  to  take  evidence  from  members  of 

the  public? Yes,  indeed.  But  my  own 

view  is  that  the  burden  of  undertaking 
a survey  of  commons  would  not  be  as 
great  as  for  the  survey  of  footpaths. 
When  you  get  down  to  the  job,  you 
have  to  con-sider  each  footpath  individu- 
ally, and  we  probably  have  several 
thousand  footpaths  in  Hampshire  alone. 
Our  own  survey  produced  in  the  first 
instance  some  935  O'bjections  made  under 
Section  29  (3)  of  the  National  Parks  and 
Access  to  the  Countryside  Act,  1949  ; at 
that  stage  we  had  to  hear  all  those  objec- 
tions ex  parte.  Having  heard  them  we 
then  had  to  give  notice  of  our  deter- 
minations, and  that  gave  rise  to  a further 
O'pportunity  for  objections,  where  both 
the  person  alleging  that  there  was  a right 
of  way  and  those  who  claimed  there  were 
no't  were  heard  at  the  same  lime.  At  that 
stage  we  got  do-wn  to  206  objections. 

4618.  _Were  the  hearings  more  or  less 

in  public? Yes,  the  hearings  were 

open  to  the  public. 

4619.  Did  you  have  argument  on  bo-th 
sides  as  to  what  the  legal  rights  were? 
At  the  second  stage,  yes. 

4620.  And  how  long  did  it  take  you? 

Speaking  offhand,  we  s-tarted  roughly 

at  the  beginning  of  1950  and  we  finished 
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the  task,  subject  to  certain  legal  decisions 
by  the  House  of  Lords  which  are  holding 
us  up  at  present,  at  the  end  of  J une, 
1955. 

4621.  Would  a survey  of  commons 
take  more  time  Oir  less  than  that?  Or 

would  it  depend  on  the  county?-^ It 

would  depend  on  the  county.  1 think  it 
is  a mistake,  in  endeavouring  to  do  a 
survey  of  this  kind,  to  rush  it  unduly. 
We  have  to  get  our  knowledge  from  all 
levels  right  down  to  the  lowest  possible, 
and  if  we  tried  to  speed  up  the  process 
too  much  I have  no  doubt  at  all  that  a 
number  of  people  who  would  like  to 
come  forward  and  put  their  views  (and 
they  may  be  vitally  interested  in  what  is 
going  on)  would  not  in  fact  realise  what 
is  happening,  and  would  be  deprived  of 
the  opportunity. 

4622.  We  have  been  regularly  reminded 

of  the  commoner  who  is  in  Australia, 
say,  at  present.  How  is  one  to  deal  with 
him? There  will  always  be  the  ex- 

ceptional case,  and  I do  not  think  you 
can  legislate  for  it. — Lord  Gage : A 
number  of  county  councils — my  own 
certainly — although  they  have  a consider- 
able knowledge  of  the  commons  within 
their  areas  have  not,  of  course,  the  de- 
tailed information  which  might  be  heard 
in  evidence  at  a statutory  inquiry,  but 
they  have  the  basis  for  starting  a survey. 
They  have  a considerable  knowledge  of 
the  actual  position,  as  indeed  they  had  as 
regards  the  footpaths  survey.  In  some 
districts,  for  example,  almost  the  whole 
of  the  footpaths  survey  had  been  done 
before  the  survey  became  compulsory 
under  the  provisions  of  the  Act. 

4623.  What  is  happening  in  other 
counties?  Are  they  going  as  fast,  in 

relation  to  footpaths,  as  Hampshire? ^ 

Mr.  Wheatley:  The  .position  over  the 
country  as  a whole  is  somewhat  uneven. 
I think  some  counties  have  done  much 
more  than  others,  but  I think  that,  given 
time,  the  county  councils  will  complete 
the  task  which  has  been  entrusted  to 
them. — Mr.  Swift:  Perhaps  I could  give 
my  experience.  In  a county  like  Cumber- 
land we  have  a big  area,  a million  acres, 
but  our  administration  is  on  a smaller 
scale ; we  have  not  the  population  of 
Hertfordshire,  for  example.  Our  tech- 
nique has  been  to  break  the  problem 
down  into  parishes.  The  footpath  in- 
quiries have  taken  place  in  the  parishes, 
with  the  co-operation,  of  course,  of 
the  parish  councils.  We  have  had  a great 


deal  of  information  given  to  us  on  the 
maps  prepared  by  those  councils.  You, 
as  a Commission,  have  asked  us  for 
information  about  our  commons.  Again 
we  have  gone  about  it  in  the  same  way, 
by  writing  to  the  clerks  of  the  parish 
councils  or  to  the  chairmen  of  the  parish 
meetings,  and  my  deputy  has  accumu- 
lated a considerable  amount  of  detail. 
Of  course  there  arc  quite  a number  of 
unsolved  problems,  but  1 have  no  doubt 
that  we  can,  and  would,  if  we  were  given 
the  job  to  do,  get  it  cleared  up  in  about 
two  or  three  years,  in  the  same  way 
as  we  hope  to  get  the  footpaths  survey 
cleared  up.  The  footpath  procedure  is 
most  complicated,  especially  so  us 
regards  footpaths  in  Cumberland  and 
Westmorland.  Organisations  .such  as 
ramblers’  societies  make  representations 
about  paths  in  the  Lake  District ; then 
there  is  a hearing  by  the  Ministry  of 
Housing  and  Local  Government ; if 
people  do  not  dike  their  decision  it  goes 
to  Quarter  Sessions,  We  have  not 
reached  that  stage  yet.  All  kinds  of  dilli- 
culties  may  come  up:  for  example, 
people  are  asked  to  examine  one  of  the 
maps,  and  after  a quarter  of  an  hour’.s 
argument  you  find  that  they  are  looking 
at  the  wrong  footpath.  You  said  that  one 
could  tell  a footpath  by  looking  at  it, 
but  unfortunately  that  is  not  quite  true. 
Sometimes,  when  wc  go  out  to  look  at 
a footpath,  we  find  that  the  public  have 
stopped  walking  on  it  and  there  is 
nothing  left  at  all  to  show  what  it  is  ; 
but  these  things  have  all  been  sorted 
out.  I do  not  think  the  commons  .survey 
would  be  as  difficult  as  that ; I agree 
wiith  Mr.  Wheatley. — Mr.  Doublcday:  I 
would  also  agree  with  that.  A footpath 
is  more  personal  and  therefore  more 
contentious,  and  for  that  rca.son  1 think 
the  footpath  survey  i.s  more  dilficult  than 
a survey  of  commons  and  takes  longer. 

4624.  I was  not  thinking  so  much  of 
the  large  common.s,  but  mainly  o-f  com- 
mons like  grass  verges,  which  may  be 
relics  of  an  ancient  highway  or  may  be 
real  common  on  which  nobody, 
probably,  has  pastured  any  beasts  for 
many  years : or  they  may  just  be  pieces 
left  out  of  linclosure  awards  for  the 
recreation  of  the  inhabitants  of  the 
parish,  or  something  of  that  kind. 
Would  it  not  take  a lawyer  a very  long 
time  to  find  out  exactly  what  the  status 

of  the-  land  is? You  have  there 

picked  out  the  very  worst  part  of  a 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  COUNTY  COUNCILS  ASSOCIATION 


1007 


commons  survey.  It  is  very  difficult,  I 
admit  that  straight  away,  to  find  out 
what  part  of  a roadside  verge,  or  slang 
— call  it  what  you  will — happens  to  be 
common  land,  but  the  ordinary  com- 
mon in  villages  or  other  areas,  is  quite 
capable  of  being  readily  surveyed. 

4625.  Mr.  Lubbock'.  But  is  a survey 
of  commons  of  any  use  without  a survey 
of  the  common  rights  and  the  ascertain- 
ment of  who  has  them?  A right  of  way 
IS  a right  of  way  for  everybody,  and 
once  it  is  established  then  the  public 
at  large  can  use  it.  Is  not  the  difficulty 
with  common  land  that  you  have  to  get 
down  to  the  question  of  who  has  rights? 

Wheatley.  I think  the  scale 

of  the  problem  with  commons  is  more 
defined.  We  know,  for  example,  that  in 
Hampshire  there  are  approximately  130 
commons.  Each  one,  of  course,  has  to 
be  considered  individually,  but  that  is 
a job  which  T personally  think  we  could 
do  quite  well.  The  difficulty  of  course 
is  that  in  many  cases  the  exercise  of  the 
common  rights  luus  fallen  into  disuse. 
That,  I think,  would  probably  be  one 
of  the  greatest  difficulties  in  carrying 
out  a survey. — Lord  Cage,  I wonder 
whether  I might  ask  the  Commission  a 
quc.stion?  Docs  all  the  land  which 
is  apparently  not  being  used  come  within 
your  terms  of  reference? 

4626.  We  have  taken  il  that  if  there 
are  common  rights  over  land  then  it  is 
within  our  terms  of  reference ; but  of 
course  wc  do  not  know  in  many  cases 
whether  there  arc  any  common  rights 
over  land  or  not ; and  in  pracliicc  wc 
have  had,  for  example,  to  deal  with  vil- 
lage greens  as  such  and  not  merely  with 

them  as  commons. So  can  I take 

it,  by  a process  of  induction,  that  you  arc 
concerned  with  all  land  of  which  the 
ownership  has  apparently  lapsed,  or  over 
which  rights  have  apparently  not  been 
claimed? 

4627.  In  ell'ect,  yes ; apart  from  the 
foreshore  and  so  on.  To  give  another 
example  I do  not  think  they  would  nece.'j- 
sarily  come  within  our  terms  of  refer- 
ence, but  wc  simply  have  not  been  able 
to  distinguish  the  road  verges  which  arc 
common  from  those  which  are  not. — 
Mr.  Swift:  1 suppose  village  greens,  or 
reputed  village  greens,  unless  there  wa.s 
some  very  good  reason  to  the  contrary, 
would  be  shown  on  the  survey  map  as 


vested  in  the  parish  council ; then  if 
people  objected  and  claimed  they  had 
rights  over  them,  there  would  be  an  en- 
quiry. But  I think  that  in  95  per  cent, 
of  the  cases  people  would  not  object  and 
the  greens  would  then,  in  fact,  become 
vested  in  the  parish  council. 

4628.  I am  sure  the  parish  councils 
would  welcome  that.  But  not  very  many 
village  greens  would  have  to  be  legally 

vested  in  them? Not  if  legislation 

were  to  provide  that,  when  the  map  be- 
came delinitive,  they  should  be  vested  in 
the  parish  council.  I investigated  many 
village  greens  when  I was  in  Hertford- 
shire, and  it  is  quite  clear,  I think,  that, 
particularly  in  a community  which  has 
changed  pretty  rapidly  with  urban  de- 
velopment, all  village  greens  should  be 
vested  in  -the  parish  council.  I am  very 
firmly  of  that  opinion, — Mr.  Wheatley: 
Might  I add  that  in  preparing  our  memo- 
randum wc  considered  who  else  miglit 
undertake  this  task,  and  were  ultimately 
driven  to  the  conclusion  that  because  of 
the  need  to  decentralise  there  was  really 
no  body  which  really  could  cope  with  this 
sort  of  task  'Over  the  whole  of  the  coun- 
try other  than  the  county  councils.  1 
think,  too,  that  county  councils  have 
another  advantage  over  any  other  pos- 
sible body,  that  they  are  a cross-section 
of  the  community  as  a whole  and,  as 
such,  arc  in  a much  better  position  to 
weigh  the  respective  interests  of  the  in- 
habitants ; they  are  not  coloured  by  any 
particular  approach,  whether  agriculture, 
forestry,  or  whatever  it  may  be.  In  other 
words,  if  judgment  has  to  be  exercised 
they  are  better  able  to  exercise  il  in 
the  interests  of  the  public  at  large  than 
probably  any  other  body.  Wc  considered, 
too,  of  course  the  possibility  of  county 
district  councils  doing  it ; but  many  of 
them  do  not  carry  any  legal  staff  at  all, 
and  Ihcir  ffeld  stall  consists  primarily  of 
their  sanitary  insiDCctors — they  have  no 
one  with  the  same  sort  of  wide  range 
of  vision  as  the  planning  staff,  for 
example,  employed  by  the  county  coun- 
cils. So  that  taking  everything  into 
account,  we  felt — of  course  we  are  not 
really  looking  for  work — that  if  the  job 
was  to  be  done  properly,  it  would  prob- 
ably be  done  better  by  the  county  coun- 
cils than  by  anybody  else. — Mr.  Swift: 
Moreover,  county  councils  usually  carry 
a land  agent  on  their  staff,  who  might 
be  quite  useful  in  dealing  with  agricul- 
tural interests.  I think  that  is  a point 
which  should  be  borne  in  mind. 
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4629.  Would  there  also  be  a right  of 

appeal  from  the  county  council  to  the 
Quarter  Sessions,  as  in  the  case  of  foot- 
paths?  Mr.  Wheatley:  That  is  a 

matter  for  consideration.  Where  the 
issues  are  purely  legal  there  is  something 
to  be  said  for  going  to  the  courts ; but 
where  they  are  partly  legal  and  partly 
administrative  or  perhaps  rather  more 
administrative  than  legal,  it  may  be  that 
appeal  would  perhaps  be  better  taken  to 
the  Ministry. 

4630.  But  would  not  the  survey  be 
mainly  legal,  with  some  surveying?  I am 
ignoring  at  this  point  the  further  ques- 
tion of  regulating  commons  after  one 
has  found  out  where  they  are  and  who 
has  rights.  Is  it  not  purely  a question 

of  legal  rights? It  is  primarily,  I 

think,  a question  of  fact. 

4631.  But  surely  with  a great  deal  of 

law  coming  into  it? Yes,  I quite 

agree,  with  a great  deal  of  law  coming 
into  it— Lord  Gage:  Might  I stress  the 
point  that  whatever  is  done  there  is  a 
certain  urgency  arising  from  such  matters 
as  the  land  now  held  under  requisition 
and  so  forth  ; if  any  action  is  to  depend 
on  the  time  by  which  the  survey  is  com- 
pleted there  will  be  great  difficulty.  The 
survey  may  not  be  completed  for  a 
number  of  years — or  for  a very  long 
tirne  anyway. 

4632.  Would  one  have  to  allow  ten 
years?  Hampshire  might  do  it  in  five, 
but  other  counties  would  probably  take 

longer. Mr.  Swift : They  would  do  it 

in  five  years  if  they  were  told  to  do  it 
in  five,  but  if  they  were  given  ten  they 
would  take  ten. 

4633.  Mr.  Arnold-Baker:  What  was 
the  time  limit  allowed  for  the  footpaths 

survey? Mr.  Wheatley:  Three  years. 

A duty  was  placed  upon  each  county 
council  to  produce  their  draft  map — that 
was  their  first  map — ^within  a period  of 
three  years. 

4634.  Is  that  a fair  analogy,  seeing  that 
you  think  that  a commons  survey  would 

perhaps  be  easier? Mr.  Doubleday: 

It  is  not  a fair  analogy,  considering  the 
time  at  which  the  duty  was  im^posed  upon 
the  county  councils.  At  that  time  they 
had  to  prepare  their  development  plans, 
which  meant  that  a huge  avalanche  of 
work  was  suddenly  dropped  on  them. 
The  county  councils  had  to  decide  which 
should  come  first,  the  development  plan 
or  the  footpaths  survey. 


4635.  Chairman : As  regards  para- 
graph 16,  would  you  get  very  much  de- 
tailed information  from  the  Ministry  of 
Agriculture,  Fisheries  and  Food,  or  any 
other  department?  Surely  they  would  be 
able  to  give  you  only  information  of  a 
general  character,  except  for  those  com- 
mons where  applications  have  been  made 
under  section  194,  or  something  of  that 

sort? Mr.  Wheatley:  We  have  been 

undertaking,  through  the  Lecturer  in 
Geography  at  Southampton  University, 
a survey  of  the  commons  in  Hampshire. 
We  are,  perhaps,  rather  fortunate  in  that 
the  headquarters  of  the  Ordnance  Sur- 
vey is  at  Southampton.  We  have  had  the 
greatest  possible  measure  of  assistance 
from  that  Department,  and  have  found 
that  they  have  an  im'inense  amount  of 
most  valuable  information  in  their 
po.ssession  with  regard  to  the  area  of 
common  land.  It  has  been  ea.sier  for  us 
to  get  access  to  it  because  we  are  on  the 
spot,  but  I have  no  doubt  at  all  that  the 
Ordnance  Survey  staff  would  be  willing 
to  help  other  counties  who  are  not  per- 
haps quite  so  conveniently  placed  by 
making  available  to  them  the  information 
they  possess. 

4636.  Is  this  information  which  you 

can  obtain  from  the  Ordnance  Survey 
connected  with  the  information  which 
you  yourselves  have  in  your  own  plan- 
ning offices? Mr.  Doublcday:  It  is 

connected,  but  not  anywhere  near  so  de- 
tailed as  you  no  doubt  have  in  mind 
when  thinking  of  a survey  of  common 
land. 

4637.  Not  as  regards  the  area.s,  for 

example? Mr.  Wheatley : Yes,  the 

information  available  is  principally 
about  areas.  Their  records  date  right  back 
to  the  beginning  of  the  Ordnance  vSurvey, 
nearly  100  yeans  ago.  They  have  a great 
deal  of  most  valuable  information  with 
regard  to  the  boundaries  of  common 
land. 

4638.  Did  you  find  that  there  had  been 
much  encroachment  over  the  last  hun- 
dred years?— I am  not  sufficiently 
familiar  with  the  details.  T am  afraid, 
so  I am  not  able  to  answer  that  question. 

4639.  Mr.  Arnold-Baker:  Do  you 

know  where  the  copies  of  inclosure 
awards  are? Many  of  them  are  miss- 

ing, unfortunately,  although  one  is  sup- 
posed to  file  copies  of  .statutorv  mwarcls 
at  the  Public  Records  Office.  Generally 
speaking  I think  that  the  county  councils. 
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SO  far  as  they  have  been  able,  have  been 
busy  over  the  last  twenty  or  thirty  years, 
trying  to  collect  indosure  awards  into 
their  own  safe  keeping,  and  there  are 
now<many  to  be  found  in  county  record 
offices  all  over  the  country. 

4640.  Chairman : Where  had  the 

second  copies  gone  before  the  county 
councils  look  them  over? — -One  copy 
was  supposed  to  go  to  the  parish — or  at 
least,  originally  I think,  to  the  over- 
seers of  the  parish.  Usually  nowadays 
iif  there  is  a local  copy  in  the  parish  it 
is  in  the  custody  of  the  parish  council. 

4641.  And  have  you  been  trying  to 
collect  these  copies  for  the  county 

archives? So  far  as  we  can,  yes ; and 

I think  that  by  and  large  it  is  to  the 
advantage  of  the  public  to  ensure  that 
they  are  always  available  if  wanted. 
Morovoer  it  stops  any  danger  of  records 
being  burnt  or  otiierwise  disposed  of  with 
a change  of  parish  clerk. — Mr.  Swift: 
Sometimes,  I think,  there  are  duplicate 
copies  in  the  parish  and  in  the  county 
ofTice. 

4642.  Mr.  Arnold-Baker:  Have  you 

known  of  any  instances  where  the  county 
copies  have  percolated  through  to  Lon- 
don?  Mr.  Doiibicday:  "No,  J have 

had  no  experience  of  that. 

4643.  Mr.s.  Paton:  You  suggest  that 
tliosc  claiming  an  interest  in  common 
land  should  lodge  claims.  How  long  do 

you  sugest  they  should  (be  given? 

Mr.  W/ieatley:  Wc  suggest  six  months. 
It  is  something  which  we  feel  should  not 
be  rushed.  The  period  under  the  foot- 
paths survey  was  four  months,  but  1 
think  that  in  this  case  it  would  be  rea.so,n- 
ahle  to  allow  a longer  period  such  as 
six  months. 

4644.  Chairman : 'In  paragraph  17, 
you  mention  some  of  the  uses  to  which 
commons  might  be  put,  but  not  others 
which  have  been  described  to  us.  Some 
local  authorities  have  mentioned  build- 
ing purposes ; then,  too,  there  are  the 
Services  and  the  Nature  Conservancy — 
are  there  not  many  claims  upon  this 

uncommitted  land? Mr.  Doubleday : 

We  realise  that ; but  wc  felt  that  because 
land  happens  to  be  common  land  it 
should  not  be  subject  to  the  threat  of 
building  development.  It  very  often  hap- 
pens that  if  the  pressure  of  building  de- 
velopment is  so  great  as  to  bring 
common  land  into  consideration  as  a 
potential  building  .site,  then  there  is 
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equally  a need  for  its  use  in  that  locality 
as  an  open  space. 

4645.  1 was  merely  suggesting  that 
there  are  all  kinds  of  claims  for  the  use 
of  common  land,  besides  open  space. 

Yes,  we  appreciate  that.— Mr. 

Wheatley:  Might  I put  it  this  way— if 
common  land  seems  to  be  required  for 
building  purposes  there  is  all  the  more 
need  to  preserve  it  as  open  space. 

4646.  Does  it  not  depend  probably  on 

the  environment? Yes. — Mr.  Swift: 

We  felt  that  it  would  be  rather  disastrous 
if  borough  councils  were  able  to  spread 
houses  all  over  the  commons  in  or  near 
the  big  towns,  for  example,  of  the  metro- 
poliia]!  area  and  the  home  counties ; and 
in  the  more  remote  parts  with  which  I 
am  more  familiar  at  the  moment— al- 
though 1 did  work  for  a time  in  Hert- 
fordshire— it  is  not  necessary, 

4647.  Mr.  Evans:  Should  the  ordinary 
power  to  acquire  land  compulsorily  not 
be  extended  then  to  common  as  to  other 

land? No.  I remember  reading  about 

the  case  of  the  Hackney  Marshes  years 
and  years  ago,  when  the  L.C.C.  were 
preparing  plans  for  housing  there.  There 
was  a great  deal  of  feeling  about  it.  It 
would  be  a great  mistake  to  use  such 
land  for  housing  and  the  inhabitants  of 
the  area  would  regret  it  in  ,the  end,  when 
they  had  no  lungs,  as  it  were,  left. — 
Mr,  Doubleday : Where  there  is  an  area 
where  building  development  is  very 
urgent,  one  is  bound  to  find  that  ease 
of  transportation  has  made  any  common 
land  on  which  it  is  proposed  to  build  of 
even  greater  value  as  an  open  space  to 
more  people  than  those  in  the  immediate 
locality.  If  any  such  common  lancl  were 
built  on,  the  result  would  simply  be  to 
increase  the  number  of  people  wanting 
open  space  facilities  and  to  push  away 
those  who  have  enjoyed  it  in  the  past, 
not  merely  from  the  immediate  locality 
but  also  from  a surrounding  area.  I 
know  that  our  view  may  seem  to  imply 
a very  desperate  decision,  but  it  is  a 
decision  that  has  to  be  taken  if  we  are 
not  to  find  ourselves  again  in  a situation 
similar  to  that  concerning  Hackney 
Marshes,  It  seems  to  me  a wrong  deci- 
sion to  build  on  common  land  instead  of 
keeping  it  as  open  space. — Mr.  Swift: 
If  I might  refer  again  to  the  London  and 
Home  Counties  Green  Belt  Act,  1938 — 
it  was  very  much  in  our  minds  in  the 
Home  Counties  and  in  the  mind  of  the 
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L.C.C.  at  that  time  that  the  county  coun- 
cils themselves,  in  whom  land  affected 
by  the  Act  would  be  vested,  and  the  dis- 
trict and  parish  councils  should  have  it 
made  extremely  difficult  for  them  to 
alienate  the  land.  The  Local  Government 
Acts  sive  a very  wide  power  to  alienate 
land  with  the  Minister’s  consent,  and 
counsel — ^now  Mr.  Justice  Vaisey — who 
advised  on  the  drafting  of  the  Act  felt 
that  it  was  very  necessary  that  the  power 
of  alienation  given  by  certain  other  Acts 
should  be  proscribed  in  the  case  of  this 
land,  which  was  being  bought  with  the 
aid  of  contributions  from  London  for 
use  as  open  space ; we  did  not  want  it 
afterwards  to  be  turned  into  another 
Hackney  Marshes. 

4648.  Do  you  think  then  that  the  pre- 
sent acreage  of  common  land  should  be 

preserved  for  ever  as  open  space? 

In  the  more  populous  areas,  yes.  In  the 
more  rural  areas  of  Cumberland  and 
Westmorland  for  example  it  is  not  neces- 
sary to  build  on  the  commons  because 
there  is  plenty  of  land  available. 

4649.  Chairman : As  regards  panagraph 
19,  we  have  had  some  evidence  and  sug- 
gestions on  managomenit  schemes,  one  of 
which  was  that  if  schemes  were  drawn 
up  on  a county  basis  it  would  not 
always  be  necessary  to  have  a separate 
one  for  each  common,  particularly 
in  those  counties  where  there  were  many 
small  co-mmons.  Do  you  suggest  a 
separate  management  scheme  for  each 

common? Mr.  Wheatley  \ We  would 

agree  with  the  suggestion  you  have  just 
mentioned.  There  are,  >of  course,  a num- 
ber of  ooiuimons  whidh  are  contiguous 
with  others  in  adjoining  parishes,  dearly 
tliey  ought  to  be  administered  as  one  as, 
indeed,  the  rights  of  common  are  usually 
exeraised  on  an  inter-commonage  basis. 

4650.  But  should  that  apply  to  a group 
of  commons  spread  about  a considerable 

area? Lord  Gage:  The  problem  is 

that  there  is  a great  value  in  having  local 
knowledge  in  the  management  of 
commons,  even  quite  small  ones,  and 
therefore  it  would  be  a good  thing  to 
have  local  personnel  on  the  manage- 
ment committee.  Each  committee  might 
have  very  much  the  same  terms  of  refer- 
ence, We  do  attach  value  to  local  repre- 
sentation on  a management  comimittee, 
oven  if  the  common  is  quite  small. 

4651.  Is  the  county  council  the  appro- 
priate au'thority  as  conipared  with  other 
bodies,  to  prepare  management  schemes 


for  common  land  whose  main  use  is  for 

agriculture? Mr.  Wheatley : There 

are  two  points  here:  Oine  is  the  owner- 
ship of  the  land  and  the  other  is  its  culti- 
vation, As  we  contemplate  it,  it  would 
be  quite  possible  to  divo-rce  ownership 
from  cultivation  and  to  leave  the  latter 
to  those  who  are,  perhaps,  better  qualified 
for  it  than  .the  county  coiinoil.— Lo/v/ 
Gage : I hope  it  has  not  been  suggested 
that  the  county  council  might  have  a 
vested  interest  in  one  kind  of  treatment 
rather  than  in  another. 

4652.  No ; 'the  viewpoint  put  to  us  was 
that  the  county  council,  consisting  to  a 
large  extenit  of  representatives  from 
urban  districts,  had  no  great  interest  in 
agriculture,  and  that  some  body  like  the 
Agricultural  Executive  Committee  would 

be  more  appiopriate. d Should  think 

that  if  that  were  so^  the  management 
would  be  .strongly  biased.  Many  people  in 
my  lown  county  would  feel  thait  commons 
ought  to  be  cultivated,  or  at  least  that 
the  agricultural  aspect  ought  tO’  be  taken 
very  much  into  account ; but  whether 
they  would  go  so  far  as  to  maintain  that 
they  ought  to  be  managed  by  the  Agricul- 
tural Executive  Committee,  I would  not 
like  to  say. 

4653.  Another  suggestion  is  that 

commons  should  be  managed  by  commit- 
tees consisting  mainly  of  the  commoners 
themselves,  who  were  primarily  interested 
in  the  exploitation  of  the  land  for  agri- 
cultural purposes. Mr.  Doiibleday  \ 

That  seems  to  me  to  disclose  a one-track 
mind  in  the  people  who  made  the  sugges- 
tion. Surely  the  beauty  of  a management 
scheme  which  is  locally  based  is  that  it 
brings  all  possible  users  into  the  forum 
for  discussion.  The  suggestion  that  county 
councils,  which  include  representalives 
from  urban  districts  are  full  of  people 
with  urban  minds  ds  quite  wrong — 'they 
are  not  really  urban-minded  at  all. 

4654.  This  would  apply  m'ore  to  your 
third  classification  of  commons  in  para- 
graph 17 — . . land  over  which  the 
exercise  of  the  rights  of  common  has 
fallen  into  disuse  and  which  serves  no 
present  purpose  as  an  open  space,  and 
which  might  appropriately  be  enclosed 
and  used  for  agriculture  or  forestry  If 
it  is  'to  be  enclosed  and  used  for  agricul- 
ture, the  suggestion  made  to  us  is  that 
the  best  way  to  that  end  is  lO'  get  the 
commoners  themselves  to  organise  the 
management  for  their  own  profit.  1 
merely  put  the  poiii't  to  you  so  that  you 
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can  cammeiLt  on  it. Mr.  Wheatley : 

Surely  the  type  of  common  tO'  which  you 
have  just  referred,  would  fall  into  our 
first  category — ^it  would  be  primarily 
common  land,  and  we  have  endeavoured 
to  provide,  in  the  rather  sketchy  outline 
of  a scheme  which  we  have  put  dn  our 
memorandum,  how  such  a common 
might  be  managed. 

4655.  Would  this  apply  to  most 

commons? Yes,  where  they  were  still 

primarily  used  as  pasture. 

4656.  And  would  the  management 

mainly  be  by  the  commoners  them- 
selves?  Yes.  There  would  be  other 

representatives  on  the  management  com- 
mittee because  we  want  to  endeavour  to 
find  ways  and  means  of  putting  more 
money  into  those  commons  in  order  to 
raise  their  agricultural  standard. — -Mr. 
Swift : I should  certainly  recommend  that 
in  the  northern  counties,  where  there  is 
a big  agricultural  and  grazing  interest, 
the  commoners  should  have  a very  sub- 
stantial representation  on  the  committee. 

4657.  Chairman:  Turning  to  para- 

graph 23,  if  the  value  of  a common  were 
increased,  would  not  a great  many  com- 
moners come  to  light  and  might  not  the 
compensation  then  amount  to  quite  a 

substantial  sum? 1 think  this  is  a case 

where  one  should  get  all  the  legal  ques- 
tions out  of  the  way  first. 

4658.  Do  you  then  suggest  that  the 

survey  should  come  first  and  the  prepara- 
tion of  a scheme  afterwards? Yes. 

4659.  Mr.  Lubbock:  Who  is  to  decide 
into  which  class  commons  should  fall? 
Your  memorandum  says  that  there 
should  be  three  classes.  Is  the  county 
council  to  say  which  class,  or  classes,  a 

common  comes  under? ^Yes,  it  would 

be  for  the  county  council,  in  preparing 
their  scheme,  to  decide  into  what  parti- 
cular category  a common  fell. 

4660.  Mr.  Arnold-Boker:  Tn  practice 
would  they  be  guided  by  local  opinion? 

Yes,  as  represented  by  the  district 

and  parish  councils,  and  anybody  else 
that  they  heard  in  an  inquiry. 

4661.  Chairman:  In  paragraph  26  you 

say  that  the  third  category  of  common 
should  be  enclosed— -by  that  do  you  mean 
fenced,  rather  than  divided  up  into 
severalty? ^Yes. 

4662.  You  then  say,  ‘The  vesting  of 
the  land  either  in  a private  individual 
or  a government  department  would  mean. 


in  effect,  the  loss  of  that  land  for  local 
use  for  all  time  . . . ’ It  has  been  sug- 
gested by  some  witnesses,  for  example, 
that  there  should  be  a Commons  Com- 
mission in  whom  such  commons,  would 
be  vested.  Would  that  necessarily  mean 
the  loss  of  the  land  for  local  use  for  all 

time? 1 suppose  it  would  depend 

largely  on  the  constitution  of  the  Com- 
mission. What  we  were  really  concerned 
about  here,  of  course,  was  the  possibility 
of  commons  being  vested  in  a govern- 
ment department.  Some  of  us  have  had 
experience  of  endeavouring  to  persuade 
government  departments  to  give  up  even 
relatively  small  areas  of  land  of  which 
they  happen  to  have  acquired  the  owner- 
ship ; there  is  no  more  difficult  thing  than 
to  persuade  them  to  see  the  local  diffi- 
culties. or  the  local  angle  on  a particular 
problem  and  then  to  meet  it.  To  a 
considerable  extent,  I think  their  practice 
is  to  say,  ‘ What  we  have,  we  hold.’ 

4663.  Would  the  fenced-off  commons 
still  be  open  to  the  public,  by  means  of 

stiles,  and  so  on? In  so  far  as  there 

are  footpaths  running  across  them,  yes ; 
but  what  iwe  were  contemplating  here  is 
that  any  area  of  common  land  where 
common  rights  have  fallen  into  disuse, 
and  which  did  not  come  into  the  second 
category  could  probably  most  profitably 
be  used  for  afforestation  (or  agriculture). 
Fencing  would  have  to  be  put  up  and 
maintained  for  a substantial  period,  to 
enable  the  trees  to  grow  to  maturity. — 
Mr.  Swift:  A common  might  fall  into 
two  categories.  One  part  of  a large  com- 
mon might  be  used,  or  be  likely  to  be 
used,  immediately  by  the  public  for 
recreation,  and  would  be  set  out  for  un- 
limited access ; — the  rest  might  be 
improved,  either  permanently  or  tem- 
porarily as  circumstances,  rendered 
reasonable,  taking  each  case  on  its 
merits. 

4664.  Mr.  Evans:  Do  you  not  at  the 
same  time  emphasise  that,  in  spite  of  the 
other  rather  long  term  use,  the  land  could 
at  some  time  come  back  into  use  as  an 

open  space? Mr.  Wheatley:  Yes. — 

Mr.  Swift : So  that  the  national  heritage 
as  it  were,  would  not  be  lost  for  all  time, 
as  it  was  under  earlier  inclosures. 

4665.  Chairman:  In  paragraph  28  you 
suggest  what  is  virtually  the  extension  of 
Section  193  of  the  Law  of  Property  Act. 
1925,  to  all  commons  except  these  Class 
TIT.  Does  that  mean  that  access  by  statute 
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would  replace  the  present  access  by 

custom  over  rural  commons? Mr. 

Wheatley : Yes. 

4666.  Is  the  category  of  uses  in  para- 
graph 31  intended  to  be  comprehensive? 

Mr.  Swiff.  The  list  of  works  in 

paragraphs  31  and  32  is  possibly  not 
comprehensive — ^it  does  not  mention 
things  like  filling  up  holes  and  planting 
heather  and  shelter  belts.  Planting  shelter 
belts  would  probably  mean  fencing  the 
land  for  a long  time:  but  they  wouild 
improve  1he  grazing  too,  and  make  it 
better  for  the  sheep  in  the  winter.  It 
would  probably  be  necessary  to  fence 
while  the  belts  were  maturing. 

4667.  In  paragraph  32  you  mention 
golf  courses.  The  golf  courses  we  have 
seen  appear  by  far  the  best  way  of 
keeping  the  commons  open,  because  the 

golfers  need  to  have  them  like  that. 

Mr.  Wheatley : We  contemplate  that  as 
a possible  use. 

4668.  But  would  you  not  want  them 
enclosed  by  an  open  kind  of  fencing? 

Of  course,  some  goilf  courses  are 

laid  out  on  common  land  over  which 
common  rights  are  exercised ; and  in 
cases  like  that  an  open  kind  of  fence 
is  put  round  the  greens  to  keep  ofi'  the 
larger  animals. 

4669.  Mr.  Evans:  On  paragraph  33, 
would  the  Forestry  Commission  be 
satisfied  with  a lease  for,  say,  60  years? 
Would  they  not  require  rather  longer 

than  that,  certainly  in  some  cases? 

As  far  as  Hampshire  is  concerned,  our 
experience  is  that  by  and  large  they  arc 
satisfied  with  a period  of  60  years. 

4670.  Have  they  planted  softwoods 

there? Yes. 

4671.  Chairman:  As  regards  para- 

graph 34,  it  has  been  suggested  to  us 
that  many  areas  of  common  land  can- 
not be  made  profitable  now,  even  by 

all  the  devices  that  you  suggest. 

I agree  it  depends  on  what  is  meant 
by  ‘ profitable  What  I think  we  really 
had  in  mind  was  ' more  productive ' 
use  rather  than  producing  an  adequate 
return. — Mr.  Doubleday : I think  that 
is  quite  right.  The  word  appears  under 
the  heading  of  ‘ Finance  and  ‘ profit- 
able ’ would  seem  to  mean  ‘ producing 
a profit  ’ : but  what  we  really  had  in 
mind  was  that  the  land  should  be  used 
more  productively  than  it  is  at  the 
present  time. 


4672.  You  say  in  paragraph  38-- 
‘ There  remains  the  question  of  the  con- 
tribution which  the  Exchequer  might 
reasonably  be  expected  to  make  . . . ' 
What  exactly  had  you  in  mind  there? 

Mr.  Wheatley:  We  would  hope  that 

the  Exchequer  would  be  willing  to  con- 
tribute perhaps  50  per  cent,  of  the  total 
cost  of  any  improvements  which  might 
be  carried  out. 

4673.  You  make  a specific  reference 
to  grants  under  Hill  Farming  vSehemes. 
but  had  you  also  in  mind  perhaps  a 
grant  for  the  improvement  of  amenity? 

- — Both.  Wc  arc  aware,  of  course, 
that  the  Ministry  of  Agriculture  can 
pay  grants  for  improving  scrubland  at 
rates  a good  deal  higher  than  50  per 
cent.  They  can  pay  up  to,  I believe,  85 
per  cent. ; but  if  the  Exchequer  would 
make  an  overall  contribution  of  50  per 
cent.,  by  and  large  tliul  wouild  be  a fair 
recognition  of  the  value  of  commons 
from  the  national  point  of  view.  Thai 
would  cover  the  cost  of  any  work 
carried  out  to  improve  the  amenity,  v: 
well  as  on  the  agricultural  side, 

4674.  In  paragraph  40.  I think  your 

general  conclusion  is  that  respon.sibiliiy 
should  remain  with  the  Mini.stry  of 
Agriculture Yes. 

4675.  A4r.  Evans:  On  paragraph  4). 
have  you  any  view.s  on  the  fencing  of 
trunk  roads  where  there  is  a high  rale 
of  accidents,  and  on  the  body  which 

should  bear  the  cost?- -This  problcni 

is  present  in  rather  an  acute  form  _ in 
Hampshire,  where  main  roads  carrying 
a large  volume  of  tralfic  run  through  the 
New  Forest ; imforlunatcly,  there  are  a 
considerable  number  of  accidents  each 
year  which  are  attributable  to  animals 
l3eing  on  the  nietalled  surface  of  the 
highway.  The  greater  proportion  occur 
in  the  hours  of  darkness  rather  lluui 
in  daylight.  The  only  real  way  to  avoid 
them  is  to  fence  the  main  roads,  and 
indeed  the  Committee  which  inquired 
into  the  New  Forest  in  1947  put  forward 
a proposal  that  there  should  be  ha-ha 
fences  along  both  sides  of  the  main 
trunk  roads  running  through  the  Forest. 
Even  without  fencing,  we  iliink  there  is 
more  that  can  be  done — in  fact  we  tire 
doing  it  now — to  improve  Ihe  motorLsl’s 
vision  by  pulling  out  the  scrub  wltich 
is  dose  to  the  metalled  carriageway  ; 
we  are  pulling  up  all  scrub  growth  U> 
about  30  feet  back,  so  as  to  leave  u 
fairly  wide  verge.  Animails  cannot  then 
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suddenly  appear  from  behind  a bush 
right  ill  front  of  a car.  If  a trunk  road 
is  to  be  fenced,  however,  I think  that 
(he  cost  should  be  borne  by  the  Ministry 
of  I'ransport  as  the  highway  authority. 
— -Mr.  Doublcday:  I think  it  would 
depend,  too,  on  what  use  was  being 
made  of  the  particular  common.  If  one 
considers  the  parallel  case  where  develop- 
ment takes  place  fronting  a trunk  road, 
it  is  usual  that  the  present  developer 
should  be  responsible  for  providing  his 
own  fence — in  other  words  for  fencing 
himself  away  from  the  general  road 
users,  and  not  endangering  them.  But,  of 
course,  most  commons  were  in  use  before 
the  roads  assumed  anything  like  trunk 
ciipacily,  and  I think  that  that  being  so  it 
should  quite  delinitely  be  the  highway 
authority's  responsibility  to  fence  the 

trunk  roads. Mr.  Swift ; It  should  not 

be  conlincd  entirely  to  trunk  roads — class 
I roads  may,  in  certain  case.s,  take  a con- 
siderable volume  of  trallic  too. 

4676.  Chuirmim : Is  the  Ministry  of 

Agriculture  prepared  to  give  a certificate 
readily  where  road  widening  is  involved? 
Mr.  Wheatley  \ 1 have  had  no  ex- 
perience of  this  myself. Mr.  Swift'. 

I can  only  assume  that  in  cases  which 
come  before  him  the  Minister  would  act 
in  a reasonable  way:  I am  sure  he 
would. 

4677.  Have  you  had  any  experience  of 

this? ^No. 

4678.  You  say  in  paragraph  42  that 

the  existing  powers  should  not  be 
weakened.  Are  the  powers  adequate — 
apart  from  those  you  mention  in  para- 
graph 10,  for  dealing  with  encroach- 
ments'?  Mr.  Wheatley:  The  powers 

given  in  Section  194  of  the  Law  of  Pro- 
perty Act,  1925,  are  simple,  should  be 

: cheap  to  apply  and  if  exercised  should 

I be  fully  elTective.  The  county  council 

j has  power  to  go  to  the  county  court  for 
an  Order. 

4679.  On  paragraph  43  would  a nian- 

agement  scheme  be  necessary  only  in  the 
case  of  a large  village  green  which  really 
Is  a common? Yes,  that  is  so. 


4680.  Mr.  Arnold-Baker : A green  that 

is  too  big  for  the  parish,  in  effect? 

Mr.  Doubleday:  Yes. 

4681.  A problem  arises  where  a village 
green  is  really  part  of  the  highway.  It 
may  be  part  of  an  old  drove-way  or  a 
confluence  of  a number  of  drove-ways. 
What  would  you  propose  should  be  done 
about  those?  Should  they  be  treated  in 
the  same  way  as  other  greens,  from  the 

point  of  view  of  maintenance? Mr. 

Wheatley:  We  would  like  to  have  suf- 
ficient power  to  deal  with  each  of  these 
problem  cases  on  its  merits,  according  to 
local  circumstances.  I do  not  think  they 
can  really  be  dealt  with  in  any  other 
way. 

4682.  Chairman:  There  is  a sugges- 
tion at  the  end  of  paragraph  45  that  in 
certain  cases  ‘ the  Crown  should  have 
power  to  convey  the  land  to  the  local 
authority  to  be  held  by  that  authority  as 
an  open  space  and  that  the  price  that  the 
local  authority  should  be  required  to  pay 
should  be  calculated  on  the  basis  that  it 
was  common  land.  . . . ’ Is  that  not 
done  already  with  commons  owned  by 

the  Crown? In  the  circumstances 

which  we  envisage  here,  the  Crown, 
having  acquired  the  freehold  of  common 
land  and  the  rights  of  common  over  that 
freehold,  would  then  be  the  absolute 
owner  of  that  land  and,  as  such,  would 
be  able  to  inclose  it  and  use  it  or  dispose 
of  it  in  any  way  it  pleased  ; and  indeed 
would  be  able  to  dispose  of  it  for  any 
purpose. 

4683.  Does  this  relate  to  property 
which  has  been  acquired  compulsorily 
by  a government  department — not 
Crown  lands  in  the  normal  sense  of  the 

j;grm? ^No,  this  relates  to  common 

land  which  has  been  acquired  by  the 
Crown.  What  we  have  in  mind  here  are 
the  cases  where  the  Crown  acquires  the 
freehold  of  common  land  and  then  buys 
out  those  who  have  common  rights,  and 
and  so  becomes  the  absolute  freeholder. 

Chairman:  Thank:  you  very  much 
gentlemen.  We  are  very  much  obliged  to 
you  for  coming  here  today. 


(The  witnesses  withdrew.) 
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Memorandum  of  Evidence  submitted  by  The  Institute  of 
Conveyancers 

COMMON  LAND 

1 . The  expression  ‘ Common  Land  ’ is  a vague  undefined  expression  which  in 
ordinary  speech  includes  lands  in  differing  legal  positions. 

2.  One  class  of  Lands — strictly  speaking  the  only  class  properly  called  ‘ Common 
Land  ’—'has  its  origin  in  the  former  system  of  cultivation  of  common  fields  where 
(to  put  it  very  generally)  the  soil  (including  trees  and  mines)  remained  vested 
in  the  Owner  '(usually  the  Lord  lof  the  Manor)  but  his  Tenants  or  some  other 
class  of  individuals  such  as  the  Inhabitants  of  a parish  (all  of  whom  are  herein 
referred  to  as  ‘ Commoners  ’)  had  the  right  to  cultivate  it  in  separate  strips  for 
part  of  the  year  but  during  the  rest  of  the  year  it  -was  thrown  open  to  the 
Commoners  (or  some  of  them)  for  grazing  purposes.  In  many  cases  there  was 
no  cultivation  but  the  land  remained  open  for  grazing  (or  other  common  rights 
such  as  turbary)  all  through  the  year. 

The  dates  of  opening  and  closing  the  com'mon  fields  for  grazing  and  the  nuimiber 
and  nature  'Of  livestock  which  each  corn'inoner  could  turn  out  and  the  crops  he 
could  sow  in  any  year  'were  all  subject  to  the  local  custom  or  Orders  of  the 
Manor  Court  or  some  other  local  Court  or  Assembly. 

In  these  case.s  no  one  except  the  Owner  and  the  Commoners  had  any  interest 
in  the  land  recognisable  by  any  Court  of  Law  and  it  followed  that  (if  all  agreed) 
the  rights  could  be  put  an  end  to  and  the  lands  ‘ enclosed  ’ on  any  agreed  terms. 
It  was  also  decided  that  the  Owner  could  enclose  the  common  lands  at  his  will 
if  he  so  desired  provided  he  left  enough  open  to  satisfy  the  needs  of  the  Com- 
moners— see  the  Statute  of  'Merton  1235 — but  such  inclosure  since  1893  requires 
Ministerial  consent  (56  and  57  Viet.  c.  57.  s.  2). 

In  cases  where  the  commoners  did  not  all  agree  enclosure  was  frequently  forced 
on  those  who  did  (or  could)  not,  'by  Local  Acta-rof,  'Parliament  and  this  practice 
became  more  and  more  general  in  the  18th  ceroufy.,  ,The  procedure  was  codified 
by  the 'Inolosure  Act,  1845,  and  amending  Acts.  K/ 
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(C)  Bring  into  the  protection  of  the  Amended  Law  (to  the  exclusion  of 
present  Laws)  all  other  Commons,  Manorial  Wastes,  Open  Spaces,  Lands 
subject  to  any  Access  Agreement  or  Order,  and  also  (subject  to  the  following 
proviso)  Lands  to  which  the  Public  have  had  de  facto  unrestricted  access  for  the 
20  years  last  past  but  subject  in  this  latter  case  to  the  right  of  the  Owner  to  have 
the  amended  Law  excluded  at  any  time  by  a year’s  notice  to  the  County  Council 
in  which  case  he  must  fence  in  the  land  so  excluded. 

(D)  All  land  within  the  Amended  Law  (hereinafter  called  ‘Open  Lands’)  to 
be  shown  in  a Map  to  be  kept  open  to  the  Public  at  the  Offices  of  each  Local 
Authority  concerned  i(whether  County  District  or  Parish)  and  the  fact  that 
particular  Lands  are  Open  Lands  to  be  indicated  by  Notice  Boards  at  reasonable 
places  where  access  can  be  had  to  the  Open  Lands  (but  failure  in  this  respect 
not  to  prevent  the  Amended  Law  applying). 

(E)  The  regulations  in  the  National  Parks  and  Access  to  the  Countryside  Act, 
1949  Schedule  TI  (amended  as  suggested  below)  to  apply  to  all  Open  Lands  in 
lieu  of  all  existing  regulations  (whether  statutory  or  otherwise)  but  with  such 
variations  as  the  County  Council  with  the  approval  of  the  Minister  may  make 
to  meet  special  circumstances  in  particular  cases.  Such  variations  would  provide 
for  any  roads  or  tracks  used  by  vehicles,  horses  etc. : specify  the  nature  of  the 
vehicles  and  the  purpose  (if  not  general)  for  which  they  can  be  used:  and  could 
also  provide  for  setting  aside  parts  for  organised  games.  But  set  schemes  of 
variation  or  ‘ model  forms  ’ should  be  avoided  and  a local  enquiry  should  be  lield 
if  reasonable  objections  be  made  to  the  variation. 

The  object  of  this  is  to  make  it  widely  and  publicly  known  that  there  is  a 
definite  code  of  Rules  applicable  to  the  Public  using  ‘ common  land  ’ and  to  make 
these  Rules  as  uniform  as  possible  so  as  to  prevent  any  excuse  such  as  ‘ 1 didn’t 
know  the  local  Rules 

(F)  The  Regulations  to  provide: — 

(i)  All  rights  of  the  Owner  and  any  Commoners  should  be  saved. 

<ii)  Penalties  for  breach  of  the  Regulations  should  be  substantial  (say  up 
to  £50  fine)  and  in  addition  the  Court  convicting  should  (if  so  requested  by 
the  prosecutor)  be  bound  to  order  payment  of  any  proved  loss  or  damage 
resulting  from  the  breach. 

(in)  The  Owner  of  and  any  person  in  charge  of  any  dog  to  be  liable  for  all 
damage  done  by  such  dog  on  the  Open  Lands. 

(iv)  Tbe  Registered  Owner  of  any  Motor  Vehicle  to  be  responsible  for  any 
loss  or  damage  done  on  or  to  Open  Lands  by  the  use  of  such  Car  or  by 
acts  or  defaults  of  its  passengers  unless  cither  he  proves  the  Car  was  stolen 
at  the  time  when  the  loss  or  damage  occurred  or  else  that  he  was  not  present 
but  has  supplied  the  rprosecutor  with  the  names  and  addresses  of  the  persons 
then  using  it. 

(v)  Having  regard  to  the  confused  state  of  the  law  its  to  injuries  to  persons 
arising  while  on  land  of  another  it  is  submitted  that  the  Amended  Law  should 
provide  that  all  persons  exercising  these  rights  over  Open  Spaces  do  so  at  their 
own  risk.  Otherwise  there  may  ibe  frivolous  actions  by  persons  w,ho  sustain 
injuries  which  dt  may  be  difficult  (in  the  absence  of  eye-witnesses  which  would 
only  be  found  in  exceptional  cases)  to  prove  the  injuries  were  due  to  the 
Plaintiffs  own  conduct  e.g.  teasing  cattle,  climbing  trees,  or  playing  in  pits  or 
slopes,  or  even  tripping  over  roots,  molehills  or  uneven  ground  or  by  broken 
glass  etc.  left  by  someone  else.  It  is  also  desirable  (for  the  same  reason  and 
since  any  control  by  the  owner  is  obviously  out  of  the  question)  to  exclude 
the  doctrine  of  implied  invitation  to  children  (or  others)  laid  tiown  in  Cooke 
v.  Midland  G.W.R.  Co.  1909  A.C  229. 

(G)  it  is  submitted  that  the  Code  in  the  Second  Schedule  to  the  National 
Parks  and  Access  to  the  Countryside  Act,  1949  (which  is  generally  very  .sulis- 
facLory)  should  be  amended  as  suggested  below:  viz.:  — 

Expressly  save  and  except  all  rights  of  Owners  and  Commoners. 
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Include  prohibitions  of  any  camp  or  tent — see  Law  of  PrO'perty  Act,  1925 
section  193  (1)  proviso  (c) — and  the  digging  of  any  pit  or  hole  or  other  injury 
to  the  surface  and  any  act  to  worry  annoy  disturb  or  interfere  with  any  animal 
depastured  on  the  land  (including  acts  done  by  children  or  dogs). 

(a)  add  ‘ horse  or  other  animal  ’ and  adopt  the  phrase  in  the  Law  of  Property 
Act,  1925  section  193  (1)  Proviso  (c)  and  say  ‘draw  or  drive  a carriage 
cart  caravan  truck  perambulator  push  cart  or  chairs  and  children’s  (and 
other)  cycles  or  other  vehicles  whether  drawn  toy  hand  or  by  animal 
or  mechanism 


(d)  (g)  (/?)  omit  ‘ wilfully  ’ and  substitute  ‘ except  by  accident  or  under  a 
legal  right’. 

(m)  omit  ‘ wantonly  ’ and  substitute  ‘ except  by  accident  ’. 

‘ Wilful  ’ or  ‘ Wanton  ’ are  words  of  dubious  meaning  and  as  there  will  in 
most  cases  be  no  eye-witnesses  the  prosecution  will  hardly  ever  be  in  a 
position  to  prove  the  surrounding  circumstances.  It  is  only  right  that  the 
onus  should  be  on  the  person  responsible  for  the  damage  to  show  he 
was  not  to  blame. 


(;j)  omit  ‘ political  ’ on  each  occasion  and  add  at  the  end  ‘ whether  of  a 
political  religious  social  or  other  nature  or  (except  by  accident)  causes 
any  crowd  to  collect’. 

(H)  It  is  submitted  that  the  prohibition  of  fencing  in  s.  194  of  the  Law  of 
Property  Act,  1925  (whereby  access  may  be  ‘impeded’)  should,  be  reconsidered 
as  this  prevents  a fence  being  put  up  to  prevent  short  cuts  being  trodden  as  a 
path  or  to  protect  newly  sown  grass  or  plantations.  The  Minister’s  consent  should 
not  be  required  for  any  temporary  fencing  not  lasting  for  more  than  say  six 
months  and  there  could  be  liberty  to  apply  to  a suitable  Court  at  any  time  (even 
during  the  six  months)  by  any  person  aggrieved  for  an  order  to  remove  any 
fences  or  to  prohibit  any  threatened  or  contemplated  fence  which  the  Court 
thinks  unnecessary. 


As  expedition  is  essential  the  County  Court  and  the  Magi^rates  Court  seem 
unsuitable  and  it  is  submitted  that  the  application  be  made  by  Originating  Motion 
in  the  Chancery  Division  or  the  Chancery  Court  of  Lancaster. 

14  The  nrotection  against  Compulsory  Purchase  afforded  by  the  Acquisition  of 
Land  (Authorised  Procedure)  Act,  1946  Section  1 (2)  (h)  and  Schedule  I Part  III 
sliould  be  extended  to  all  Open  Lands. 

15.  Special  savings  appear  necessary  in  several  cases  and  in  particular:  — 


Royal  Parks 
The  New  Forest 

The  Forest  of  Dean  • -i  i.  j 

Land  vested  in  the  National  Trust  or  other  similar  body 
Land  vested  in  the  Forestry  Commissioners 
For  Powci's  under  the  various  Defence  Acts. 


Examination  of  Witness 


Mr.  G.  D.  JOHNSTON  on  behalf  of  The  Institute  of  Conveyancers 
Called  and  Examined. 


4684.  Chairman:  It  is  very  good  of 
you  Mr.  Johnston,  to  come  here  today 
to  present  The  Institute’s  memorandum, 
and  for  The  Institute  itself  to  supply  us 
with  this  memorandum.  Would  you  tell 
us  something  about  The  Institute  first. 

Mr.  Johnston : The  Institute  was 

established  in  1835  at  the  time  of  the 
reforms  in  land  tenure.  It  is  really 


dining  club  confined  to  conveyancers 
who  are  barristers  and  go  into  covnt  only 
on  fairly  rare  occasions.  We  do  not 
undertake  much  litigation  but  are  con- 
cerned with  drawing  up  leases,  the  con- 
veyancing of  land  and  with  documents 
of  all  sorts,  such  as  commercial  con- 
tracts and  company  forms.  Parliamen- 
tary draftsmen  are  all  conveyancers 
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though  a branch  of  the  Civil  Service. 
The  Institute  enables  us  all  to  meet 
together  periodically  and  discuss  matters 
of  common  interest ; we  do  so  four  times 
a year  and  hold  discussions  after  dinner. 
Ordinary  barristers  can  meet  each  other 
in  court  almost  any  day  but  we  do  not. 
The  Chancery  division  is  very  small  and 
most  of  our  work  is  done  in  chambers. 

4685.  1 would  like  to  put  to  you  a 
rather  elementary  question  before  we 
pass  on  to  the  .memorandum.  There  are 
a considerable  number  of  commons 
which  appear  to  have  no  owner.  I have 
worked,  out  that  there  are  probably  five 
circumstances  in  which  that  state  of 
affairs  can  arise.  The  most  frequently 
met,  of  course,  is  where  a common  is 
part  of  the  waste  of  a manor  the  free- 
hold property  of  which  is  sold.  Nobody 
then  bothers  about  the  ownership  of  the 
common.  Would  one  be  justified  in  lay- 
ing down  a proposition  that  such  land 
is  vested  in  the  Crown,  leaving  anyone 
claiming  title  to  prove  his  right  as 
against  the  Crown.  If  nobody  came  for- 
ward to  claim,  the  common  would  have 

to  be  regarded  as  Crown  land? Yes, 

a common  would  be  vested  in  the  Crown 
by  escheat  if  no  owner  could  be  found. 

4686.  Why  escheat? ^The  presump- 

tion is  that  the  last  owner  has  died  with- 
out a successor,  if  no  successor  can  be 
found,  Tn  that  case  no  one  has  a better 
claim  than  the  Crown,  it  is  fairly  easy 
to  establish  a title  in  those  circum- 
stances. 

4687.  How,  in  fact,  would  title  to  a 
common  be  proved  in  respect  of  which 
there  were  no  conveyances  or  wills  and 
in  respect  of  which  no  acts  of  ownership 
have  been  done  at  least  within  the 

memory  of  man? ^Then,  of  course,  it 

could  not  be  proved.  If  title  cannot  be 
proved  otherwise  it  can  be  proved  by 
acts  of  ownership  such  as  cutting  down 
trees,  for  instance,  or  taking  some  of 
the  gravel  away  ; but  if  it  cannot  be 
proved  in  that  way  that  is  the  end  of 
the  matter. 

4688.  In  fact,  then,  ought  we  to  regard 
most  of  these  commons  simply  as  Crown 

property? Yes,  vested  in  the  Crown 

by  escheat.  T do  not  know  whether  it 
would  become  part  of  the  Crown  Lands 
or  not : it  may  be  carried  on  a separate 
account.  In  the  case  of  personal  estates 
property  going  to  the  Crown  is  distri- 
buted to  the  next-of-kin  or  the  widow, 
but  1 do  not  know  what  the  Crown  does 


with  land.  1 imagine  it  might  go  to  the 
Crown  Estate  Commission. 

4689.  Sir  George  Pepler:  Would  it 
make  any  difference  if  the  land  were  in 

a Duchy? It  might  then  revert  to  the 

Duchy  ; it  is  legally  possible  in  theory, 
and  there  arc  several  cases  of  people 
claiming  legal  rights  under  the  Crown — 
mesne  lords  and  the  Duchy  of  Lancaster. 

4690.  Dr.  Hoskinx:  What  steps  would 
be  taken  before  land  was  escheated  to 

the  Crown? Nobody  really  knows.  It 

depends  on  the  circumstances  of  each 
case.  There  'used  to  be  an  old  machinery 
— obsolete  now — for  summoning  a jury 
by  the  Escheator  or  a sheriff.  The  ofiiciul 
way  was  for  the  Crown  to  issue  a writ 
through  the  Escheator  or  the  .sheriff  to 
hold  an  inquiry. 

4691.  Is  there  no  modem  machinery? 

No,  the  law  now  relies  on  anybody 

who  says  they  own  the  land  to  prove  it. 

4692.  Chciinuan:  What,  in  practice, 
do  you  convey  when  dealing  with  land 
which  has  been  and  probably  still  is  the 
manor  house,  the  demesne  land  so  to 
speak  of  the  lord  of  the  manor?  Would 
you  include  with  the  land  all  his  rights 

as  lord  of  the  manor? Yes.  11  is  all 

set  out  in  Section  62  (3)  of  the  Law  of 
Property  Act,  1925:  the  present  law 
dates  from  the  Conveyancing  Act,  1881. 
If  the  manor  only  is  conveyed  it  includes 
all  the  manorial  rights  unless  any  arc 
specifically  exempted,  just  as  a house 
nowadays  is  taken  to  include  all  the 
yards,  cisterns,  and  so  on,  without  men- 
tioning them. 

4693.  But  if  demesne  land  were  being 
sold  for  a building  estate  would  there 
be  any  conveyance  of  the  lordship  of 

the  manor  at  all? No,  in  that  case, 

just  the  land  would  be  conveyed.  It  is 
generally  supposed  that  one  cannot  sell 
the  manorial  rights  apart  from  the 
manor ; one  can  sell  the  land  apart  from 
the  manor,  but  not  the  manorial  rights, 
since  they  are  all  part  of  the  manor. 

4694.  Can  one  buy  the  court  rolls 

separately? Yes. 

4695.  May  we  now  turn  to  the  memo- 
randum? In  Paragraph  2,  arc  you  re- 
ferring to  the  case  of  a common  field 

cultivated  by  copyholders? Yes,  or 

possibly  land  owned  freehold  in  strips. 

4696.  If  the  land  is  freehold  in 
strips,  and  the  strips  are  defined  by 
metes  and  bounds  is  not  the  freehold  of 
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ii  Strip  vestsd  in  nnyotie  who  becomes 
ji  commoner,  and  has  the  lord  of  the 
manor  then  any  rights  in  the  held  at 

all7 It  does  not  follow.  A manor 

may  have  freehold  tenants  who  have  a 
right  to  cultivate  certain  strips  of  a 
common  field  not  because  they  own. 
them  but  by  virtue  of  their  ownership  of 
other  land  of  the  manor. 

4697.  Have  they  no  title  to  the  .strip? 

No,  .the  ownership  remains  with  tlic 

lord  of  the  manor.  It  is  a very  rare  case, 
probably  extinct  now,  I should  think. 

4598.  1 did  not  realise  there  were  such 
cases.  [ looked  up  this  point  in  Joshua 
Williams  on  ‘ Rights  of  Common  ’ ; he 
sintply  says  that  the  freehold  of  a com- 
mon field  is  vested  in  the  commoners. 
What  happens  it  the  metes  and  bounds 
have  completely  disa.ppeared,  and  the 
commoners  ceased  to  use  it  as  arable 
land  but  continue  to  use  it  as  pasture? 

What  happens  then  about  the  title? 

Once  the  field  is  inclosed  the  title 
passes  under  the  indosure  award.  Tt  it  is 
inclosed  by  agreement  it  is  a question  of 
Hnding  the  title.  To  avoid  all  doubt  we 
usually  take  a conveyance  to  which 
everybody  interested  is  a party. 

4599.  We  have  received  evidence 
about  a common  which  is  alleged  to  be 
vested  in  the  commoners  because  it  was 
anoienl  arable;  they  made  an  agree- 
ment about  one  hundred  and  seventy 
years  ago  whereby  they  stinted  the 
common.  T do  not  know  whether  that 
agreement  had  any  legal  effect,  but  the 
freehold  of  the  common  itself  was 
obviously  vested  in  the  commoners  and 

not  in  the  lord. It  is  very  rare  but 

possible.  The  freehold  is  nearly  always 
vested  in  the  lord  of  the  manor, 

4700.  What  happened  where  the  com- 
moners held  the  land  in  copyhold?— - 
Where  the  field  was  held  copyhold  the 
commoners  never  owned  the  strips,  but 
only  had  rights  over  them.  The  legal 
title  always  rested  in  the  lord  who 
reta'ins  the  freehold  rights  in  the 
common. 

4701.  Do  the  coinmoners  not  own  the 

freehold? ^No,  that  remain.s  with  the 

lord, 

4702.  T thought  all  copyholds  had 
been  converted  into  freehold. 

the  copyhold  has ; but  the  rights  attached 
to  it  are  not  copyhold,  but  merely 
incorporeal  rights. 


4703.  Had  the  copyholders  no  title  to 

their  strips? No ; Mrs.  Jones,  say, 

owned  the  right  to  put  one  cow  on  a 
common  but  she  does  not  now  own  the 
common. 

4704.  Is  this  so  even  in  the  case  of 

arable  strips? ^Yes.  The  former  copy- 

holders  only  have  the  right  to  cultivate 
Iheir  strips.  It  is  only  an  easement. 

4705.  And  is  the  freehold,  in  fact,  still 

ve.sted  in  the  lord? ^Y es.  That  re- 

mains notwithstanding  enfranchisement. 

4706.  Does  your  reference  to  the 
Statute  of  Merton  mean  you  assume 
this  sort  of  common  land  was  originally 
taken  out  of  the  waste,  was  waste,  in 
fact,  when  the  Statute  of  Merton  was 

passed? Yes,  I only  mentioned  that 

point  to  show  that  the  owner  can  no 
longer  inclose  commons  as  he  could  in 
the  old  days  provided  he  left  ^ enough 
land  for  the  commoners.  That  right  has 
been  abolished. 

4707.  1 notice  you  have  not  mentioned 
the  case  of  lot  meads.  Have  you  _ met 

any'? No.  They  are  so  rare  it  is 

hardly  worth  dealing  with  it. 

4708.  There  are  some  lammas  lands 
in  the  north.  Would  they  be  lot  meads? 

1 do  not  know  much  about  them, 

they  have  not  come  my  way. 

4709.  Have  you  met  any  regulated 
pa.stures  deriving  from  the  indosure 

aots? Only  by  reference,  I have  never 

deal!  with  them. 

4710.  Have  you  ever  seen  one? 

No.  1 gather  they  are  rather  rare.  They 
certainly  did  exist  once  but  I do  not 
know  whether  they  do  now.  T have 
never  come  across  one. 

4711.  In  any  case,  would  not  people 

assume  they  were  just  commo(ns  taken 
out  of  the  waste? ^Exactly. 

4712.  Would  the  title  be  vested  in  the 
commoners  in  those  cases?  ^Yes,  it 
would  be. 

4713.  Professor  Stamp:  1 believe  it  has 
been  argued  that  the  original  grant  to 
the  lord  of  the  manor  was  a grant  for 
his  life  only,  that  such  land  should  have 
reverted  to  the  Crown  on  his  death,  and 
that  it  was  only  because  the  Crown  took 
jio  action  that  the  hereditary  title  of  the 
lord  of  the  manor  has  been  assumed. 
Have  you  come  across  that  argument? 

\ would  say  it  was  quite  wrong.  In 

the  old  feudal  days  life  grants  were  very 
common ; they  were  presumed  to  be 
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made  only  for  life.  If  the  Crown  added 
the  words  ‘ and  his  heirs  ’ the  grantee 
got  a fee  simple.  If  he  was  sufficiently 
favoured  by  the  King,  or  had  paid 
enough,  he  received  a remainder  for  his 
heirs  ; but  if  he  was  just  being  rewarded 
for  services  he  merely  got  a life  estate. 

4714.  Have  you  discovered  any  exist- 
ing cases  where  ownership  of  land  origin- 
ally granted  for  life  has  simply  been 
assumed  perpetually  because  no  action 

was  taken  by  the  Crown? No,  I do 

not  think  any  such  cases  exist  today.  One 
has  only  to  look  at  the  words  of  a grant 
to  obtain  conclusive  evidence.  The  argu- 
ment that  life  estate  was  the  most  usual 
form  for  grants  to  take  is  a popular 
heresy  I think.  In  the  old  days  grants 
were  for  life  originally  ; later  on  a grant 
of  the  fee  simple  became  normal  and 
that  of  a life  estate  the  exception.  I have 
not  heard  of  the  latter  happening  for  the 
last  two  centuries — Charles  II  was  prob- 
ably the  last  king  to  make  such  a grant. 

4715.  I believe  the  argument  goes  that 
because  no  action  was  taken  by  the 
Crown  the  heirs  assumed  ownership  but 
their  hereditary  assumption  if  traced  back 

has  no  legal  foundation. If  a tenant 

of  the  Crown  died  there  was  always  a 
post  mortem  inquisition  to  find  out  what 
he  owned  and  the  jury  would  see  whether 
he  had  a life  estate  and,  if  so,  would  say 
so ; if  he  had  a fee  simple  they  would 
find  out  who  the  heir  was  in  order  to 
levy  death  dues  and  reliefs. 

4716.  Chairman'.  Would  there  in  fact 

be  a grant  normally? Yes,  the 

original  grant  by  the  Crown. 

4717.  Would  there  be  a document? 

^The  Crown  always  made  a document 

in  practice  in  which  they  made  it  clear 
whether  the  grant  was  for  life  or  not: 
a grant  to  a man  not  saying  ‘ and  his 
heirs  ’ was  a life  grant. 

4718.  In  paragraph  4 you  mention 
waste  which  is  in  fact  not  common  land. 

Is  there  any  left  now? Quite  a good 

deal,  I should  think.  There  is  a great 
quantity  of  roadside  strips,  for  instance. 

4719.  Have  they  not  become  part  of 

the  highway? Most  of  them  have  not. 

In  some  cases  they  are  not  just  roadside 
strips,  but  considerable  excrescences 
where  the  field  boundaries  are  set  back. 
In  my  part  of  Sussex  we  have  quite  a 
number  of  places  where  the  boundaries 
are  set  back  a long  way  and  there  is 
waste  land  between  the  highway  and  the 


fences.  That  would  have  belonged  to  the 
lord  of  the  manor  unless  someone  else 
claimed  it, 

4720.  Would  it  not  necessarily  be 
what  we  call  a town  or  village  green? 

No,  it  is  part  of  the  demesne  land  of 

.the  manor,  not  inclosed  and  not  culti- 
vated but  you  may  not  have  rights  of 
common  over  it. 

4721.  Professor  AJun  Roberts'.  Was  a 

provision  not  made  in  medieval  times  for 
certain  widths  of  land  along  the  roadside 
near  scrub  and  woodland  to  be  kept  clear 
to  allow  a man  to  draw  his  sword  in 
self-defence? Yes,  there  was  a provi- 

sion that  trees  must  not  be  within  a 
certain  distance  of  the  highway  so  that 
robbers  could  hide  behind  them. 

4722.  Might  the  roadside  strips  not 
have  been  derived  in  the  first  instance 
from  that  and  defined  for  that  purpose? 

Yes,  that  would  explain  the  wide 

strips.  In  the  old  days,  though,  the  high- 
way was  not  a fixed  line  between  two 
points:  if  the  normal  line  was  bad  you 
were  allowed  to  deviate  and  room  was 
left  for  deviation. 

4723.  Did  the  actual  track  of  the  high- 
way only  become  defined  when  it  was 

metalled? Yes,  prior  to  that  it  was 

left  only  partially  defined. 

4724.  Chairman : There  is  a rei’erence 

also  in  paragraph  4 to  the  National  Parks 
and  Access  to  the  Countryside  Act,  1949. 
How  does  manorial  waste  come  within 
the  terms  of  that  Act? It  is  not  ex- 

pressly mentioned  in  that  Act.  Manorial 
wa.ste,  however,  is  mentioned  at  the 
beginning  of  vSeclion  193  of  the  Law  of 
Property  Act,  1925,  and  land  to  which 
that  section  applies  is  what  is  called  ex- 
cepted land  in  Section  60  of  the  1949 
Act. 

4725.  On  paragraph  6,  did  not  the 

General  Inclosure  Act  of  1845  also  intro- 
duce the  concept  of  the  use  of  commons 
for  recreation? Yes,  that  Act  pro- 

vided for  some  land  to  be  set  aside  for 
recreation. 

4726.  In  fact,  is  there  not  a reference 

to  something  of  that  kind — ‘ healthy 
exercise  and  recreation’ — in  the  1836 
Act  for  facilitating  inclosure  of  open 
and  arable  fields? 1 do  not  know. 

. 4727.  The  Act  was  repealed  by  the 

1845  Act. Local  Inclosure  Acts  also 

often  contained  provision  for  re- 
creational use. 
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4728.  In  paragraph  7 you  say  ‘ . 
and  rest]'ict  enclosure’.  Is  it  not  pro- 
hibition of  inclosure,  not  merely  restric- 
tion in  the  metropolitan  area? — ^Yes,  I 
used  what  is  perhaps  a euphemism  for 
total  prohibition.  I do  not  think  the  pro- 
hibition is  quite  absolute  though ; T 
thought  there  would  be  inclosure  in 
exceptional  cases. 

4729.  Is  not  the  real  dilference  just 

that— between  having  to  inclose  by  pro- 
visional order  and  by  Act  of  Parlia- 
ment?  ^Yes. 

4730.  In  paragraph  11  you  deal  with 
town  and  village  greens.  Wc  have  had 
some  diOicully  in  finding  out  the  various 
types.  Is  a green  normally  land  which 
has  been  .set  apart  for  the  recreation  of 
the  inhabitants  under  an  inclosure 

award? 1 have  looked  into  this.  We 

have  a very  nice  village  green,  Wis- 
borough  'Green,  where  I live  in  Sussex 
but  no  one  knows  how  it  came  into 
existence.  We  tried  to  find  out  and  could 
not.  I think  the  origin  is  merely  custom. 

4731.  Were  not  greens  very  often 
established  by  their  customary  use  for 

archery? ^Yes.  Our  local  green _ was 

always  used  by  the  people  of  the  village 
and  no  one  troubled  about  it.  By  custom 
the  local  inhabitants  have  rights  over  it, 
but  no  one  can  say  how  those  rights 
arose  except  by  custom.  I think  that  is 
probably  the  most  usual  sort  of  green. 

4732.  Sir  Georf>e  Pepler:  Who  looks 

after  these  village  greens? In  my  case 

the  parish  council.  We  made  byelaws  and 
gol  Ihc  approval  of  the  Ministry  but 
whether  wc  had  any  right  to  do  so  I do 
not  know  to  this  day. 

4733.  Chairman'.  Was  the  green 

vested  in  the  parish? No  one  knows, 

4734.  Was  there  any  inclosure  award? 

iNo,  we  could  not  find  any  evidence 

at  all  how  it  came  to  be  a green.  We 
play  cricket  and  other  games  on  it  and 
wanted  it  to  be  regulated ; so  the  pari.sh 
council  just  made  byelaws,  got  minis- 
terial approval  and.  hoped  for  the  best. 

4735.  Can  one  assume  that  if  it  was 

the  custom  that  you  could  use  the  green 
for  archery  you  could  use  it  also  for 
cricket,  even  though  you  certainly  had 
not  been  playing  cricket  on  it  from  time 
immemorial? ^Yes. 

4736.  Chairman:  Are  not  some  village 

greens  part  of  the  highway? 1 doubt 

it.  though  thei-e  may  be  a highway  across 


them.  All  greens  arise  either  from 
custom,  or  in  more  modern  times  by 
express  legislation.  I have  known  cases 
where  the  local  squire  gave  a green  to  a 
village. 

4737.  To  whom  did  he  give  it? To 

some  definite  body,  a body  of  trustees 
very  often.  In  all  such  cases  one  would 
have  to  make  investigations  to  find  out 
all  about  it. 

4738.  If  he  gave  the  green  to  trustees, 

would  not  the  latter  eventually  dis- 
appear?  ^The  trust  would  be  a charity 

and  regulated  in  that  way.  It  could  say 
the  green  should  be  used  for  the 
recreation  of  the  inhabitants  of  the  vil- 
lage, with  a power  to  make  byelaws — I 
have  known  that. 

4739.  Professor  Alun  Roberts:  It  is 
very  usual  in  the  pastoral  moorland 
regions  of  Wales,  where  there  were  no 
traditional  villages  at  all  until  the  18th 
century,  for  turbary  allotments  awarded 
by  the  Cro’wn  in  the  statutory  inclosure 
awards  to  have  become  by  usage  into 
something  like  the  equivalent  of  a village 
green  or  a parish  playing  field.  One 
twelfth,  fourteenth,  or  sixteenth,  say,  of 
the  common  land  was  assigned  to  the 
parish  as  turbary  and  by  the  simple  pro- 
cess of  removing  the  turf  and  peat  it  has 
been  abraded  to  the  bare  subsoil.  In  this 
way  most  of  the  village  greens  in  the 
lowlands  of  Wales  are  residual  turbaries 
that  have  been  reduced  to  the  subsoil  and 
become  very  rough  and  uneven  playing 
fields  by  usage.  What  is  the  status  of 
those  greens  today  in  relation  to  the 
traditional  village  greens  of  the  English 

shires? In  that  sort  of  case  it  is  rather 

more  difficult  to  say  a green  is  such  by 
custom  because  it  cannot  be  said  to  date 
back  to  the  Coronation  of  Richard  I. 

4740.  It  can  only  date  from  the  award. 

1 expect  a grant  could  be  presumed 

if  the  green  were  sufficiently  old. 

4741.  Chairman:  Are  they  commons 
still  with  a right  of  turbary,  even  if 

there  is  no  turf  to  take  away? Yes. 

Possibly  if  the  use  of  the  green  for 
recreation  went  on  sufficiently  long,  the 
court  would  presume  a lost  grant  made 
by  whoever  was  the  original  owner. 

4742.  A grant  for  air  and  recreation? 

Yes.  Probably  in  law  there  is  no 

legal  right  at  all  to  use  the  green  for 
recreation  but  no  one  interferes.  It  is 
justt  as  well  to  regularise  the  position 
though. 
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4743.  In  paragraph  12  in  suggesting 

an  impartial  tribunal,  what  have  you  in 
mind?  In  your  recommendations  the 
only  tribunal  referred  to  is  the  Chan- 
cery Division. Yes,  but  only  to 

secure  the  sipeedy  removal  of  a fence. 
We  did  not  recommend  what  the  im- 
partial tribunal  should  be:  our  sugges- 
tion was  merely  that  it  should  not  be 
too  local. 

4744.  Would  you  mind  an  administra- 
tive tribunal? No,  as  long  as  it  is  not 

local — not  the  parish  council,  for  in- 
stance, but  the  county  council ; not  the 
local  magistrates’  court  but  at  least  the 
assizes  or  quarter  sessions,  say.  That  as 
what  we  intended  to  convey.  We  do  not 
want  a local  tribunal  with  jurisdiction 
over  local  rights,  as  we  know  from  ex- 
perience that  that  does  not  always  work 
well. 

4745.  Is  the  Chancery  Division 
speedier  for  the  purpose  proposed  in 
paragraph  13  (4)  than  the  magistrates’ 

court? Yes.  It  takes  only  two  days 

and  one  can  get  on  very  quickly.  With 
a small  thing  like  removing  a fence  no 
one  wants  a long  action  which  may 
last  six  months ; one  wants  to  get  the 
fence  removed  at  once.  The  usual  case 
in  Chancery  takes  two  clear  days 
although  the  judge  can  grant  an  exten- 
sion of  time  if  necessary ; it  is  very 
speedy.  It  is  done  on  affidavit  evidence 
which  is  a great  saving  as  no  witnesses 
need  attend. 

4746.  In  paragraph  13  we  come  to 
your  recommendations.  In  the  first,  you 
say : ‘ Leave  the  position  of  open  fields 
still  being  cultivated’;  that  1 follow.  But 
in  continuing  ‘and  commons  where  the 
surface  is  liable  to  be  interfered  with  ’ : 

what  have  you  in  mind? ^Turbary 

and  gravel  pits.  Though  it  is  unusual  one 
does  find  the  right  to  remove  gravel 
sometimes. 

4747.  But,  theoretically,  is  not  the  sur- 
face of  every  common  liable  to  be  inter- 
fered with,  because  the  lord  has  mineral 

rights? ^Yes,  but  he  cannot  interfere 

with  the  common  in  getting  his  minerals. 
The  reference  here  was  to  interference 
by  the  commoners  in  digging  turf — the 
most  usual  right — and  also  some- 

times by  removing  gravel  for  certain 
purposes  connected  with  their  holdings. 

4748.  What  are  the  rights  of  the  lord 

in  getting  access  to  his  minerals? 

He  may  get  at  them  by  underground 


working  only,  unless  he  has  some  special 
grant. 

4749.  Or  unless  he  makes  arrange- 
ments with  the  commoners? Yes,  or 

gets  a special  Act  of  Parliament. 

4750.  Would  that  be  inclosure? No, 

he  would  merely  sink  a pit. 

4751.  But  would  that  in  itself  not  be 

inolosure? Technically,  yes ; but  I do 

not  think  people  would  worry  if  it  was 
a small  pit. 

4752.  Would  he  not  have  to  put  up  u 

fence? He  would  probably  sink  the 

pit  on  adjoining  land.  In  strict  law  he 
can  only  get  at  his.  minerals  by  under- 
ground working  ; for  instance,  if  he  owns 
the  colliery  next  door  he  can  go  under- 
neath the  common. 

4753.  Sir  George  Pepter:  But  is  not 
gravel  nearly  always  worked  from  the 

surface? Yes,  the  commoners  or  the 

lord  may  have  the  right  to  work  it,  but 
the  commoners  cannot  work  it  for  sale. 

4754.  But  can  the  lord  do  so? Yes. 

The  commoners  are  always  restricted  to 
use  in  connection  with  their  holdings-  — 
there  are  other  rights,  that  are  now  rather 
obsolete  for  cutting  wood  and  bushes,  for 
fencing  or  thatching,  but  a commoner 
cannot  sell  thatching  material. 

4755.  Chairman : Under  paragraph  (A) 

would  the  village  greens  Professor 
Roberts  mentioned  be  left  as  they  arc  be- 
cause they  are  subject  to  the  surface 
being  removed? Yes. 

4756.  Mr.  Evans".  I am  a liLllc  con- 
fused about  the  rights  of  the  lord  of  the 
manor  to  win  gravel.  Is  he  entitled  to 
lake  gravel  from  a common  by  surface 

working? Yes,  provided  that  is  the 

custom  of  the  manor.  He  can  sell  it, 
moreover,  but  the  commoners  cannot. 

4757.  And  if  there  is  no  custom  of  the 
manor  for  him  to  take  other  minerals 
by  surface  working  has  he  still  a right  to 

take  them  by  subterranean  working? 

Yes,  because  he  owns  them. 

4758.  Dr.  Ho.s'kins:  But  would  the 
custom  of  the  manor  go  back  far 
enough?  The  working  of  gravel  is  not 

more  than  200  years  old. No,  but 

working  of  substances  for  like  purpose.s 
goes  back  many  generations.  The  custom 
is  not  necessarily  to  take  a particular 
thing  but  it  could  include  peat  and  fuel 
of  all  sorts. 
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4759.  Sir  George  Pepler:  And  would 

such  a custom  include  quarrying  for 
stone? ^Yes. 

4760.  Chairman : There  are  occasions 

on  which  one  can  persuade  a court  that 
there  has  been  a lost  grant.  If  a lord  of 
the  manor  had  been  digging  gravel  for 
60  years  would  the  court  be  likely  to  pre- 
sume a lost  grant? Yes,  if  it  had  been 

unopposed  for  60  years.  He  would  have 
to  show  that  a grant  was  likely,  that  is 
to  say,  that  he  acted  as  if  there  was  one. 

4761.  Mr.  Evans'.  But  could  he  take  so 
much  gravel  that  he  interfered  with  the 
commoners  rights,  let  us  say,  of  grazing? 
Surely  he  would  not  be, entitled  to  do  so? 

No,  not  if  gravel  taking  interferes 

with  grazing.  That  pre-supposes  two 
rights.  There  must  be  a right  of  grazing 
first  before  it  can  be  interfered  with. 
I was  dealing  mainly  with  the  case  where 
the  commoners’  rights  were  to  remove 
gravel  for  themselves.  The  right  of  graz- 
ing would  be  entirely  independent  to  that 
of  removing  gravel,  they  might  not  both 
exist.  It  is  quite  possible  to  have  a gravel 
pit  which  the  commoners  could  use  but 
over  which  they  had  no  rights  of  grazing. 

4762.  But  there  may  be  a conflict  of 
two  interests.  Where  there  is  both  a right 
of  grazing  and  a right  on  the  part  of 
the  lord  of  the  manor  to  take  gravel, 
how  would  one  decide  how  much  gravel 
the  lord  can  lake  without  interfering  with 
the  grazing  rights  of  the  co-mmoners? 

That  would  have  to  be  settled  by  the 

custom  of  the  manor.  In  reconciling  the 
two,  it  would  be  a case  of  which  came 
first. 

476.1.  Is  it  not  one  of  those  points 
which  sounds  easy  in  law  but  in  prac- 
tice is  very  dilficull  to  decide? It  is 

very  dilUcull.  It  is  largely  a question  of 
what  use  has  been  made  of  the  land, 
whether  in  practice  the  removal  of  gravel 
ha.s  been  trivial,  or  whether  the  grazing 
is  trivial. 

4764.  George  Pepler.  If  the  right 
of  grazing  has  not  been  exercised  for 
many  years  and  the  land  is  now  covered 
whh  scrub  and  gorse,  can  the  lord  be 
said  to  be  interfering  with  the  right  of 
grazing  if  he  extracts  gravel  from  land 

that  is  no  longer  fit  for  grazing? -In 

theory,  yes. 

4765.  Does  it  really  rest  with  the 

court? Yes.  He  might  have  to  pay 

damages  which  might  only  be  40s.  or 
.something  of  that  sort. 


4766.  Chairman : On  paragraph  (B)  of 

the  recommendations,  does  the  Institute 
think  that  the  restriction  on  parking 
under  Section  14  of  the  Road  Traffic  Act, 
1930,  is  insufficient? Yes. 

4767.  Sir  George  Pepler:  Is  the 

Minister  referred  to  there  the  Minister 

of  Agriculture? No,  the  Minister  of 

Housing  and  Local  Government.  On 
the  point  about  byelaws,  as  I say,  I 
looked  into  it  and  came  to  the  conclu- 
sion that  no  one  really  knew  the  position. 
It  is  as  well  to  have  some  recognised 
procedure  as  byelaws  of  some  sort  arc 
getting  very  necessary. 

4768.  Mr.  Evans:  Do  the  byelaws  for 
Wisborough  Green  cover  this  point 

pretty  adequately? They  do ; we 

drafted  them. 

4769.  Chairman:  But  why  is  a bye- 

law more  useful  than  Section  14,  of  the 
1930  Act.  under  which  a man  may  be 
prosecuted  and  fined  not  more  than  £5 
and  in  the  case  of  a second  and  subse- 
quent alienee  £10? The  difficulty  is 

to  prove  he  has  done  anything  wrong. 
If  a village  green  has  no  byelaw.s  lie  may 
in  fact  have  done  nothing  wrong.  He 
may  say  he  has  a right  to  drive  on  it. 

4770.  The  section  says: — ‘ If  without 

lawful  authority  any  person  drives  a 
motor  vehicle  on  to  or  upon  any  com- 
mon land  . . . A village  green  is 

not  neces.sariiy  common  land  luul  the 
man  may  say  it  is  not. 

4771.  n goes  on:— , . not  being 

land  forming  part  of  a road  . . -- 

That  is  the  difficulty.  A man  may  say: 

‘ I have  a right  to  do  it.' 

4772.  Mr.  Luhhork:  Do  you  mean 
he  might  claim  it  is  pan  of  the  highway? 

Yes.  He  says:  "\  cun  take  a short 

cut  across  here : it  is  only  a wayside 
strip.’ 

4773.  Chairman:  Could  you  not  sue 

him  for  trespass? Wc  could  not  pro- 

duce an  owner  to  sue  for  trespass, 

4774.  I think  the  recommendation  in 

paragraph  13  (C)  goes  outside  our  terms 
of  reference  because  it  relatCvS  largely  to 
land  which  is  not  in  any  .sense  of  the 
term  ‘ common  land  ’. 'fhat  is  un- 

fortunate. There  is  a great  deal  of  .such 
land  about. 

4775.  Do  you  really  suggest  that  the  law 

in  relation  to  commons  should  be 
brought  into  line  with  the  National  Parks 
Act,  1949? Yes. 
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4776.  By  amending  both? Yes,  in 

one  code.  It  is  easier  for  the  average 
.person  who  is  not  a lawyer  to  remember 
one  code  rather  than  three.  After  all, 
these  various  types  of  land  are  supposed 
to  be  preserved  for  the  general  public 
and  therefore  the  law  governing  them 
should  be  made  as  simple  and  universal 
as  possible. 

4777.  Sir  George  Pepler:  You  say: 

‘ unrestricted  access  for  the  20  years  last 
past’.  Is  there  not  difficulty  sometimes 

in  getting  evidence  on  that? Not 

usually.  After  all,  these  things  are  known 
locally.  I was  thinking  of  places  like 
moorlands  in  Yorkshire  and  the  South 
Downs,  which  are  not  common  land  in 
any  sense  or  description,  and  have  never 
been  subject  to  common  rights ; but  the 
public  has  gone  there  and  as  long  as 
there  is  no  damage  no  one  has  objected. 

4778.  Mr.  Evans:  On  the  same  para- 
graph are  not  many  of  the  manorial 
roadside  wastes  an  awful  nuisance? 
I am  thinking  about  your  part  of 
the  world,  where  there  are  many 
such  wastes  which  grow  weeds  and 
nothing  else ; no  one  seems  to 
be  responsible  for  them  or  keeps  them 
trimmed.  Have  you  any  particular  ideas 

regarding  that  type  of  waste? No. 

The  landowner  is  usually  only  too 
pleased  to  have  them  if  they  are  given 
to  him,  but  he  cannot  claim  them  at 
present  because  he  is  bound  by  his  fence. 

4779.  Very  often  is  it  not  the  case  that 
the  landowner  whose  land  adjoins  the 
roadside  waste  is  not  the  owner  of  the 
waste?— —I  agree  that  is  the  difficulty. 

4780.  So  that  there  is  a little  strip  of 
land  alongside  the  roadway  stretching 
for  miles,  and  possibly  miles  away  from 
where  the  owner  of  the  manorial  waste 
lives.  It  seems  to  me  to  be  a nuisance  to 
everyone:  the  county  council  are  not 
necessarily  responsible  for  keeping  it 
trimmed,  and  the  lord  of  the  manor  who 
owns  the  manorial  waste  is  not  interested 
in  doing  so  since  it  is  of  no  possible  use 
to  him  or  perhaps  he  cannot  afford  it. 
Should  not  something,  be  done  about 

those  strips? 1 agree  they  are  a 

nuisance  sometimes. 

4781.  Legally  is  the  lord  of  the  manor 

the  owner  of  the  manorial  waste? 

Yes. 

4782.  Is  he  then  legally  responsible,  let 
us  say,  for  keeping  down  noxious  weeds? 

^That  depends  on  the  local  byelaws. 

He  would  be  if  he  was  the  occupier  and 


he  would  be  the  occupier  if  he  was  the 
owner  and  no  one  else  was  in  occupa- 
tion. 

4783.  Even  if  he  did  not  exercise  his 

rights  of  ownership? In  most  cases 

he  keeps  down  weeds  by  arrangCEnenl 
with  the  local  aulhorily.  Whether  Ihey 
have  a right  to  do  so  or  not,  I do  not 
know. 

4784.  Sir  George.  Pepler:  Would  the 
county  council  as  the  highway  authority 

have  any  right  to  do  so? ^They  do  in 

fact  do  so,  but  how  far  they  could  do 
so  if  the  owner  objected,  1 do  not  know  ; 
but  the  owner  never  docs  object. 

4785.  Mr.  Evans:  vSometimes  do  the 
authorities  not  write  lo  the  owner  unci 

suggest  he  should  do  it? Yes  ; it  is 

usually  a question  of  giving  him  santc 
solatium. 

4786.  Chairman:  May  the  strips  be 

part  of  the  highway? Yes,  they  may 

be. 

4787.  And  have  been  used  by  wheeled 
traffic  when  the  road  was  not  metalled? 

Yes.  There  is  still  a right  to  deviate. 

When  two  large  lorries  meet  they  often 
do  so ! 

4788.  Profe.ssor  Stamp:  Assuming  luOt 
the  moment  that  paragraph  13  (D)  is 
restricted  to  common  lands,  you  refer 
there  lo  a map  lo  be  kept  open  to  the 
public.  Would  that  map  have  statutory 
authority  as  defining  the  actual  area  of 

the  land? Yes.  It  would  have  to  be 

agreed  or  settled  by  an  appropriate  tri- 
bunal before  it  was  deposited. 

4789.  Mr.  Lubbock:  On  the  same 

lines  as  the  footpaths  survey? ^Yc.s. 

4790.  Professor  Stamp:  Do  you  agree 

that  is  an  important  matter? Yes  ? it 

is  necessary  to  establish  what  the  rights 
are. 

4791.  Is  it  not  so  much  a question  here 
of  what  the  rights  are  but  the  actual  area 

to  which  they  apply? When  I say  it 

would  establish  the  rights,  it  would  re- 
move the  fence  that  ought  not  to  be 
there,  and  also,  on  the  other  hand,  the 
excuse  that  is  put  up  by  anyone  who 
goes  on  to  land  and  damages  it : ‘I 

thought  it  was  common  land’. 

4792.  I know  it  is  a very  coiiimon 

thing  to  have  a little  map  attached  to  a 
conveyance,  but  it  does  not  mean  very 
much.  In  this  case  would  the  map  be  the 
result  of  a definite  survey  for  the  pur- 
pose?  ^Yes.  It  would  only  show  the 
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boundary,  (though — it  would  just  be  a 
copy  of  the  ordnance  survey  map  with 
the  boundaries  shown  on  it  and  would 
either  be  agreed  or  settled  by  some 
tribunal. 

4793.  Sir  George  Pepler:  Would  it  be 

a fairly  large  scale  map? Yes,  six 

inches  to  -the  mile,  at  least,  probably 
more. 

4794.  Professor  Stamp : Would  you 
agree,  then,  that  having  defined  the  area 
of  the  land  on  the  map,  there  should  be 

some  form  of  registration  of  title? 

No,  I do  not  think  that  would  be  neces- 
.sary  because  the  map  would  show  what 
lands  were  open  to  the  public  as  of 
right.  Anybody  wanting  to  picnic  could 
theoretically  look  at  the  map  first  and 
see  where  it  was  safe  to  do  so.  It  would 
not  malter  w<ho  owned  the  land.  If 
daitiage  arose  the  culprit  could  be 
prosecuted. 

4795.  Mr.  Evans)  What  is  your  ma(in 
object  in  suggesting  that  an  accurate 

plan  should  be  drawn? 'So  that 

everybody  would  know  which  lands  were 
open  for  the  rights  of  picnicking  and 
walking. 

4796.  Would  (there  be  alny  other  pur- 
pose?  No.  At  present  a man  deliber- 

alely  trespassing  may  simply  say : ‘ 1 did 
not  know.  I thought  it  was  all  right  for 
me  to  be  here.’ 

4797.  Is  it  not  important  to  have  a 
map  of  this  kind  for  the  broader  purpose 
of  knowing  the  area  of  common  land 

and  the  actual  rights  over  it? No,  it 

would  only  be  for  the  information  of 
the  public. 

4798.  Professor  Stamp : Does  the  map 
that  you  envisage  refer,  not  to  existing 
common  land,  but  rather  to  any  land 
which  is  made  subject  to  the  amended 

law? Yes,  that  is  it.  It  would  show 

where  public  rights  of  recreation  exist.  It 
is  rather  analogous  to  the  footpaths 
map  ; it  constitutes  an  authentic  record 
of  this  sort  of  land,  and  is  only  intended 
for  the  benefit  of  the  public  in  the  sense 
that  it  tells  them  which  land  is  open  for 
recreation. 

4799.  Would  you  agree  that  the  pro- 
cedure adopted  for  the  delineation  of 
footpaths  is  also  a suitable  one  in  this 
case  for  the  delineation  of  common  land 
which  is  open  to  access  by  the  public? 

U is  a rather  involved  procedure 

but  at  the  present  moment  I cannot  think 
of  a better  one. 


4800.  Chairman'.  Paragraph  13(E) con- 
tains the  pro'posal  to  convert  the  ‘ general 
restrictions  as  they  are  called  in  the 
1949  Act,  into  regulations.  1 have  not 
found  any  provision  in  that  Act  under 
which  anybody  can  be  prosecuted.  Does 
not  their  breach  of  the  regulations 
merely  give  rise  to  an  action  of  trespass? 
__ — -That  is  right ; there  is  no  penalty  as 
far  as  I know. 

4801.  And  that,  in  the  case  of  com- 
mon land,  would  not  be  of  much  use? 
^No. 

4802.  Is  that  why  you  suggest  a 

penalty  of  a fine  of  up  to  £50? Yes. 

4803.  Professor  Stamp:  In  sub-para- 
graph F (i)  you  say : — 

‘All  rights  of  the  owner  and  any 

commoners  should  be  saved.’ 

Those  rights  are  not  specifically  known 
now.  Would  there  not  have  to  be  a 

registration  of  commoners? No,  to 

show  the  land  on  the  map  would  not 
allect  anybody’s  rights,  either  the  right 
of  the  owner  to  do  what  he  wanted  or 
the  commoners  to  turn  out  their  cattle. 

4804.  How  can  the  regulations  ‘ pro- 
vide for  the  saving  of  rights  as  you 
say,  unlesvs  the  rights  of  the  owners  and 

commoners  are  actually  recorded? 

That  is  quite  a usual  thing,  and  is  not 
in  any  way  prejudicial  to  the  rights  of 
owners  and  commoners.  All  that  is  in- 
volved is  making  regulations  ; that  does 
not  stop  a man  who  has  a night  to  graze 
a cow  from  doing  so  but  it  is  up  to 
him,  if  necessai-y,  to  prove  it  his  right. 

4805.  Does  it  not  mean  preserving  the 

status  quo  which  no  one  can  define? 

It  means  that  a man  who  owns  a cow 
can  exercise  his  right  to  graze  if. 

4806.  Chairman : I have  a question  on 
sub-paragraph  F (v) : 1 have  tried  to  in- 
form myself  about  the  law  relating  to 
children  on  commons.  If  the  owner  of 
a common  has  some  chalk  pits  and  chil- 
dren play  to  his  knowledge  on  the  com- 
mon what  is  the  position  if  a child  falls 

in? do  not  know.  The  law  at  the 

present  moment  is  in  a state  of  great 
uncertainty.  There  is  a tendency  to  say 
that  if  you  know  a child  goes  to  a 
particular  place  you  must  guarantee  that 
it  is  always  safe.  On  the  other  hand, 
you  are  entitled  to  assume  that  a child 
is  a reasonable  person  and  that  he  is 
not  going  to  commit  suicide  in  a pond. 
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ments  ; but  on  Ihe  wliole  the  Schedule 
is  a very  good  one.  The  chief  things  we 
thought  rather  unsatisfactory  were  the 
words  ‘ wantonly  ’ and  ‘ wilfully 

4820.  Unless  carefully  worded,  is  not 
the  prohibition  of  camping  going  to  give 
rise  to  difficulties  of  interpretation?  Is 
a picnic  party  considered  as  camjnng? 

1 think  camping  would  mean  putting 

up  a tent,  not  a picnic. 

482).  Is  the  umbrella  which  the  picnic 
party  brings  as  protection  against  the 
lain  a tent?--  -/>c  miiiint^x,  1 should 
think! 

4822.  Sir  Pepler:  Would 

caravanning  be  prohibited? — -That 
involves  driving  a vehicle. 

4823.  Professor  Stamp : But  the  very 
reason  why  so  many  of  our  witnesses 
svant  a right  of  public  access  to  com- 
mons is  so  that  they  can  camp  and 

caravan. The  merits  of  camping  are 

not  for  a lawyer  to  decide,  but  I should 
have  thought  it  involved  sanitary 
precautions. 

4824.  Mr.  Lubbock : C"an  one  in  fad 
distinguish  between  the  more  formal 
camping  of  an  organisation  of  some  sort 
with  a number  of  tents,  and  the  indi- 
vidual lent  put  up  by  one  walker  for  a 
nights’  shelter?  The  National  Parks  Act 
did  not,  I think,  really  inlend  lo  stop 

that. -The  legal  distinction,  I think,  is 

fairly  clear.  Neverthetess,  a lent  or 
other  erection  has  a temporary  monopoly 
of  that  piece  of  soil  whereas  a walker 
does  not  stop,  he  passes  on  : even  if  he 
stands  to  admire  the  view  he  can  move 
if  someone  requires  him  to.  But  the  man 
who  puts  up  a tent  is  there  for  a definite 
period,  24  hours  or  so. 

4825.  Professor  Stamp:  Does  that  not 
also  apply  to  someone  who  puls  down 
a waterproof  sheet,  sits  down  and  has  a 

meal? No,  since  he  can  remove  it  if 

necessary  at  a moment’.s  notice.  That  is 
the  legal  distinction  we  had  in  mind. 

Chairnfim:  In  sub-paragraph 

(H)  why  do  you  suggest  that  temporary 
fencing  not  lUvSting  for  more  than  six 

months  might  be  put  up?  — I have 

come  across  instances  where  the  grass 
could  not  be  re-sown  because  people 
walked  over  it  and  it  could  not  be  fenced 
oir  because  of  the  prohibition  in  the  Law 
of  Property  Act.  The  suggestion  we  make 
is  that  there  should  be  some  provision 
for  giving  the  soil  some  pro^lcction  for 
a short  time. 


4827.  Would  the  danger  be  that  once 
a temporary  fence  is  put  up  it  is  rather 
like  a temporary  building,  and  may  last 

for  30  years? That  is  why  we  have 

.suggested  that  an  aggrieved  person 
should  be  allowed  to  apply  to  the 
Chancery  Court  to  have  it  removed 
expeditiously.  The  suggestion  is  that  even 
during  the  six  months  an  order  can  be 
made  to  remove  it. 

4828.  Would  that  not  mean  coming 
lip  to  London  and  briefing  someone  there 
in  order  to  get  an  order  from  the 

Court? No.  It  is  done  by  affidavit 

evidence.  A local  solicitor  can  get  his 
London  agent  to  do  it. 

4829.  How  much  would  that  cost? 

It  depends  on  how  expensive  the  action 
was;  a small  case  might  cost  £10.  A 
successful  plaintiir  might  also  gel  costs 
awarded  unless  the  case  was  frivolous. 

4830.  Sir  Georf>e  Pepler:  Who  would 

be  the  parties  _ to  the  case? The 

person  complaining  and  the  person  who 
put  up  the  fence. 

4831.  And  would  they  .send  written 
evidcMice,  without  having  to  appear  in 
person? '-—--Yes  ; it  is  done  by  affidavit 
evidence.  'I'he  local  solicitor  would  give 
the  plaintilf  the  affidavit  to  swear; 
notice  is  given-^probably  (wo  days  -• 
and  the  case  is  heard  on  a Tuesday  or 
Friday  before  the  Chancery  Judge.’  He 
can  adjourn  the  case  if  he  think.s  it 
proper  in  order  to  let  the  other  party 
give  evidence. 

4832.  Would  it  be  decided  on  legal 
grounds?  Is  there  no  que.stion  of  having 

to  view  the  fdnee? One  cannot  stop 

a judge  viewing  the  focus  in  quo  if  he 
wants  to  but  I personally  have  only 
known  one  case  where  that  was  done. 
It  is  most  exceptional  and  only  done  in 
an  extreme  case,  usually  only  by  request 

I should  have  thought  that  if  it  was  a 
case  where  a person  had  put  up  a fence 
for  six  months  and  then  become  dilatory 
over  its  removal  the  threat  of  the 
Chancery  Court  action  would  probably 
remove  the  fence  without  any  hearing. 
It  i.s  really  only  a safeguard,  but  if  any- 
one attempts  to  keep  a fence  up  too  long 
he  will  not  be  allowed  to  do  so. 

4833.  Professor  Stamp:  On  a general 
question,  in  the  view  of  the  Imstitiile  is 
the  registration  of  title  desirable  uni- 
versally and  especially  in  relation  to 

common  land? 1 do  not  know  that 

we  have  ever  been  asked  for  our  views 
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on  it  and  1 do  not  see  that  common 
land  difEers  in  this  respect  from  any 
other  land.  You  are  entitled  to  register 
voluntarily  any  title  you  have  to  land  in 
any  area  outside  the  compulsory  ones. 

4834.  Chairman : Does  registration 

shorten  the  investigation  of  title  if 
common  rights  are  involved? — ; — No, 
because  all  titles  are  registered  subject  to 
rights  of  common.  If  a man  is  shown 
on  the  register  as  owning  all  the  land 
that  is  marked  green  on  a plan,  it  is  still 
subject  to  any  rights  of  common  there 
may  be  over  it. 

4835.  Can  one  register  the  fact  that 

these  rights  exist? No.  Section 

70  (1)  (a)  of  the  Land  Registration  Act, 
1925,  refers  to  rights  and  easements.  All 
land  is  assumed  to  be  subject  to  rights 
of  common.  You  can,  if  you  can  prove 
it,  put  a special  notice  on  the  register 
saying  you  have  or  are  exempt  from  it, 
but  that  is  never  done  because  of  the 
difficulty  and  expense  of  proving  it.  That 
is  one  of  the  defects  of  registration.  It 
is  these  rights  which  are  not  subject  to 
registration  which  leave  the  owner 
entirely  in  the  dark — things  .such  as  rights 
of  way.  Boundaries  also  cause  difficulty, 
as  in  a recent  case  I had.  In  that  case  six 
inches  made  a great  deal  of  difference. 
It  was  held  there  that  the  register  was 
useless ; it  had  only  registered  what  they 
call  a ‘ general  ’ boundary,  and  therefore 
did  not  show  the  precise  six  inches  which 
were  in  dispute.  It  is  the  same  with  rights 
of  common.  All  land  may  be  subject  to 
rights  of  common,  and  is  subject  to  what- 
ever rights  may  exist ; registration  of  the 
freehold  title  does  not  help  one  way  or 
the  other. 

4836.  We  have  had  some  discussion 
about  encroachments  on  commons. 
Apparently  before  1925  it  was  quite 
usual  for  the  lord  of  the  manor  to  licence 
an  encroachment,  charging  an  annual 
rent  of  some  kind,  but  not  necessarily 
using  the  money  for  the  benefit  of  the 
commoners.  Was  that  in  fact  strictly 

legal? No  ; that  would  amount  to 

inclosure. 

4837.  But  people  seem  to  have  stopped 
doing  it  only  as  a result  of  Section  194 

of  the  1925  Act. ^The  chief  difficulty, 

of  course,  arose  when  a squatter  put  up 
a shack  which  passed  unnoticed,  gradu- 
ally improved  it  and  then  got  a squatter’s 
title.  That  was  the  real  danger. 


4838.  Very  often  wa.s  it  not  also  simply 
a case  of  the  local  authority  putting  up. 

say,  a public  lavatory? -Something  of 

that  sort ; very  often  the  lord  of  the 
manor  turned  a blind  eye  and  the 
commoner.s  did  not  worry.  If  the  lord  of 
the  manor  was  a local  man  and  knew 
the  squatter  who  put  the  shack  up,  he 
might  just  say  ‘ Poor  old  Jones,  why 
shouldn’t  he?  ’ 

4839.  Mr.  Evcm.v:  Can  a squatter 

establish  a right  in  that  way  over 
common  land? Yes. 

4840.  Sir  acwnr  Pepkr.  Over  what 

period? —Thirty  years  is  the  longest 

period-subject  to  the  infancy  of  the 
owner  or  anylhing  of  thal  sorl;  thirty 
years  for  a profit,  twenty  years  for  an 
easement  under  the  Preseription  Act, 
twelve  for  a freehold, 

4S41.  Chuiriiimr.  Presumably  before 
1925  there  would  have  been  an  agree- 
ment by  the  lord  of  Ihc  manor  and  ihc 
oommonoi's  with  the  eneroneher.  Would 
that  also  be  invalid?  --  Yes,  if  there 
was  no  ministerial  consent. 

4842.  And  yet  it  seems  to  have  been 

done  very  frequenlly, Yes,  1 think 

it  wa.s  chiefly  done  informally.  Nothing 
was  put  in  writing  so  thal  nobody  could 
be  charged  with  committing  anylhing. 
All  the  owner  did  was  not  to  turn  ‘ poor 
old  Jones’  out. 

4843.  Could  the  lord  of  the  mimor  say 
hi.s  permission  or  liecnce  was  subject  to 
the  common  rights?  Exactly.  It  prob- 
ably meant  nothing. 

4844.  Dr.  lio.vkin.i'.  Is  there  any  legal 
foundation  at  all  for  Ihe  widespread 
belief  that  if  a man  could  put  up  a 
house  or  struelure  on  a common  within 
twenty-four  hours  it  could  not  afLcrwiirds 

be  removed? T think  it  had  .some 

foundation  in  the  New  Forest,  It  was  not 
quite  as  crude  as  that,  though  I think  it 
is  part  of  the  New  Forest  customs. 

4845.  U was  a belief  widely  held  in 
the  We.st  of  England  certainly,  and  pos- 
sibly further  afiekl  than  that. — -I  think, 
as  I said,  il  was  a custom  of  the  New 
Forest ; it  may  have  applied  elsewhere. 

4846.  Pwfi'.mir  Alun  Rohcrt.i:  II  had 
a very  wide  appliealion  in  Wales.- — - 
Yes.  I can  only  giies.s.  but  1 think  .some 
of  ihese  ‘ rights  ’ depend  on  procedure. 
If  a house  was  up  it  took  a long  com- 
plicated legal  action  to  ilurn  anyone  out. 
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If  it  was  not  up  there  was  a summary 
method  of  doing  it.  That  probably  gave 
rise  to  the  tradition. 

4847.  Professor  Stamp  \ An  enormous 

extension  is  implied  by  paragraph  14. 
The  definition  of  open  land  in  the 
National  Parks  Act  was  intended  to 
apply  to  any  land  in  private  ownership  or 
otherwise  which  was  not  fenced,  and 
where  the  public  might  reasonably  be 
allowed  to  walk  without  causing  damage 
lo  the  owner.  Do  you  now  suggest  in  this 
paragraph  that  any  land  which  is  not 
enclosed  and  which  is  shown  on  a map 
as  being  simply  open  land  where  the 
public  can  walk  should  be  protected 
against  compulsory  purchase? Yes. 

4848.  So  that  broadly  speaking,  the 
great  mountain  areas  of  this  country  are 
to  be  safe  for  ever?-; — No.  only  pro- 
(ected.  It  could  still  be  acquired,  but  the 
procedure  for  doing  so  would  be  more 
complicated. 

4849.  If  land  is  wanted  for  building 
purposes  and  has  a fence  round  it,  it 
can  bq  acquired  quite  easily.  If  the  land 
is  so  poor  in  quality  that  the  owner  has 
not  bothered  to  fence  it,  is  he  by  contrast 

lo  get  a special  safeguard? Only  if  he 

allows  the  public  there. 

4850.  Is  that  the  whole  purpose  of  the 

paragraph? The  purpose  is  to  safe- 

guard the  rights  of  the  public.  II  would 
still  be  possible  to  acquire  the  land  com- 
pulsorily but  the  procedure  would  be 
more  complicated. 

4851.  But  why  should  it  be  more  com- 
plicated to  acquire  a piece  of  such  poor 
land  that  'the  owner  has  not  bothered  to 
fence  it,  when  it  is  comparatively  easy 
to  acquire  much  better  land  because  it 

has  a fence  round  it? In  the  second 

case  it  is  only  necessary  to  serve  notice 
on  the  man  who  is  inside  the  fence.  He 
Is  the  only  person  concerned.  Compul- 
sory purchase  of  open  land  where  the 
public  walk  might  afTect  the  amenities  of 
neighbouring  towns  and  villages,  and 
therefore  more  publicity  is  required  so 
that  everybody  has  an  opportunity  lo 
object. 

4852.  But  is  not  the  bulk  of  the  opqn 

land  in  question  in  fad  in  private  indi- 
vidual ownership? Yes,  but  the  public 

have  rightly  or  wrongly  been  going  on 
it.  A place  like  Brighton,  for  instance, 
might  be  seriously  alVecled  if  all  the 
■Downs  were  inclosed. 


4853.  But  is  there  anything  lo  prevent 

that  being  done  at  any  time? ^Undei 

our  suggestion  a year’s  notice  would 
have  to  be  given  to  the  county  council 
before  putting  up  fences.  So  long  as  the 
public  are  allowed  there,  they  have  some 
sort  of  right  lo  be  protected  against 
compulsory  purchase. 

4854.  The  recommendations  in  the 

Hobhouse  Committee’s  Report  which 
were  subsequently  embodied  in  the 
National  Parks  Act  were  designed  to  give 
the  public  some  defence  against  a suit 
for  trespass.  Land  which  was  shown  on  a 
map  as  access  or  open  land,  although  it 
remained  in  private  ownership  and, 
probably,  in  farming,  might  be  reason- 
ably used  by  the  public.  That  was  a very 
definite  extension  of  the  rights  of  the 
public.  Now  you  are  seeking  to  consoli- 
date that  to  a very  much  greater  extent 
than  was  intended  in  the  recommenda- 
tion in  the  Hobhouse  Report. It  did 

not  seem  right  to  us  that  if  a compul- 
sory purchase  order  were  to  be  imposed 
on  this  sort  of  land  only  the  owner 
should  be  served  with  notice.  Other 
people  are  much  more  affected. 

4855.  Would  not  that  extend  the  pro- 
tection now  enjoyed  by  common  land 

probably  by  five  or  ten  times? We  see 

no  objection  to  that.  There  would  still 
be  a procedure  for  compulsory  purchase. 
U only  means  that  more  precautions  have 
to  be  taken  ; more  people  have  to  be 
served  since  more  people  are  concerned. 

4856.  Does  it  not  mean,  from  the 
point  of  view  of  land  use,  that  the  inci- 
dence of  new  building  would  fall  very 
iieavily  on  the  improved  farm  land  rather 

than  on  the  unimproved? 1 do  not 

quite  sec  the  difference  between  the  long 
and  short  procedure.  After  all  land  is 
being  acquired  compulsorily,  it  seems,  to 
me  only  right  that  all  the  people 
inleresled  should  be  comsulted  and  given 
a chance  to  have  their  say. 

4857.  Chainmm : Is  there  not  also  the 

dilTerence  between  a cheap  and  an  expen- 
sive procedure? ^There  is  also  the 

fundamental  principle  of  English  law  that 
one  must  not  take  away  a right  com- 
pulsorily without  full  investigation  first. 

Chairman : Thank  you  very  much 
indeed,  Mr.  Johnston,  for  having 
answered  so  many  of  our  questions. 


{The.  witness  withdrew.) 
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MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 


Royal  Commission  on  Common  Land 

at  26,  Sussex  Place,  London,  N.W.l. 
Wednesday , 6th  March,  1957 


Present; 

Sir  Ivor  Jennings,  K.B.E.,  Q.C. 
Chairman 


Mr.  T.  G.  C.  Evans,  O.B.E.,  T.D.,  J.P., 
F.L.A.S. 

Mr.  C.  M.  Floyd,  O.B.E.,  F.R.I.C.S., 
F.L.A.S. 

Dr.  W.  Ci.  Hoskins,  Ph.D, 

Mr.  Alan  Lubbock,  J.P.,  D.L. 

Mu.  Ivor  Morris,  J.P. 


Mrs.  F.  B.  Paton,  J.P. 

Sir  George  Pepler,  C.B„  P.P.T.P.I., 
F.R.I.C.S. 

Professor  Alun  Roberts,  Ph.D. 

Sir  Donald  Scott 

Professor  L.  Dudley  Stamp,  C.B.E., 
D.Sc.,  D.Lit. 


Mr.  G.  L.  Wilde,  Secretary 
Mr.  W.  T.  Barker,  Assistant  Secretary 


Memorandum  of  Evidence  submitted  by  the  Nettlebed  and 
District  Commons  Conservators 

The  Coiiservalors  are  a body  eonstUuted  under  the  provisions  o(  Sections  5 and 
6 of  the  Nettlebed  and  District  Commons  Preservation  Act,  1906,  and  are  charg^ 
with  the  management,  maintenance  and  regulation  of  the  Commons  referred  to  in 
the  Act. 


I.  Commons  for  which  llic  Conservators  arc  responsible 

(a)  Nettlebed  Common  and  Highmoor  Common  (355  Acres) 

These  two  large  commons  are  contiguous,  and  their  different  parts  will  be  dealt 
with  according  to  the  nature  of  the  land,  to  which  the  mter-commons  boundaries 
are  not  a reliable  guide. 

(I)  Woodland 

Roughly  half  of  the  355  acres  is  covered  by  an  even  age  crop  of  beech  nearing 
maturity.  It  is  a typical  Chiltern  beechwood,  which  has  suffered  m the  past  fror^ 
iimder-thinning  but  is  now  being  properly— and  profitably 
Lord  of  the  Manor.  It  is  included  in  hi.s  Forestry  Comrnission  Dedication  Scheme. 
U affords  a not  uninteresting  example  of  common  land  througlrout  every  acre  of 
which  the  comm^re  can,  it  they  wish,  roam  and  which  is  yet  highly  productive. 

In  the  centre  of  the  beechwood  area  is  the  sewage  works,  to  which  reference 
is  made  in  paragraph  3. 


(2)  Scrub  and  Bracken  _ , . , . ,c. 

To  the  north  of  the  village  of  Nettlebed  the  common  rises  to  a height  of  696  f.; 
its  e“  linens  w^s  once  crLned  by  a windmill  which  was  burnt  down  m 1913. 
The  hill  is  surrounded  by  an  area  of  scrub  and  bracken  which  particularly  since 
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the  disappearance  of  the  rabbits — ^is  gradually  producing  a certain  amount  o£ 
natural  regeneration.  The  slopes  of  this  hill  are  pock-marked  by  pits  from  which 
clay  for  the  local  brickworks  was  dug  for  several  centuries  and  in  these  ponds 
have  formed  which  are  potentially  dangerous  to  children. 

(3)  Agricultural.  Land 

At  the  northern  extremity  of  Nettlebed  Common,  17  acres  of  scrub  was  re- 
quisitioned and  cleared  by  the  War  Agricultural  Executive  Committee  in  1940. 
This  land  is  now  due  to  be  derequisitioned  after  being  put  back  to  grass.  If  it  is 
derequisitioned,  it  will  soon  be  covered  with  weeds  and  scrub  and  the  obvious 
solution  would  seem  to  be  to  retain  it  as  agricultural  land.  This,  as  it  happens,  is 
possible  by  employing  the  cumbrous  machinery  referred  to  in  paragraph  3,  since 
an  equivalent  area  of  private  beechwood  adjacent  to  it  can  be  thrown  into  the 
common  by  the  I-ord  of  the  Manor. 

(4)  ‘ Village  Greens ' 

At  Nettlebed  a small  area  of  rough  gra.ssland  still  survives  from  what  was  once 
a more  extensive  grass  common.  Scrub  and  trees  are  steadily  encroaching  on  this, 
and  have  almost  entirely  overrun  a similar  ‘green’  at  Highmoor  on  which 
cricket  was  played  within  living  memory. 

(b)  Peppard  Common  (56  Acres) 

. This  common  consists  of  a small  grass  covered  plateau  traversed  by  the  Reading/ 
Nettlebed  road,  and  a number  of  steep  slopes  and  dells  which  arc  partly  overgrown 
with  scrub.  Of  the  5 commons  it  suffers  most  from  promiscuous  use  (mainly  at 
weekends  during  the  summer)  by  visitors  in  motor  cars.  On  a fine  summer  weekend 
the  grassy  plateau  is  often  almost  covered  with  cars  and  picnic  parties,  whose 
presence,  however  salubrious  from  a national  point  of  view,  inevitably  saddens  and 
irritates  the  ‘ commoners  ’ — i.e.,  the  people  who  live  round  the  common. 

This  is  the  common  which  has  been  most  frequently  on  the  Conservators’  quarterly 
agenda. 

(c)  Kingwood  Common  (152  Acres) 

This  is  the  least  productive,  and  has  latterly  been  the  most  controversial  of  the 
five  commons  covered  by  the  Act.  Within  living  memory  it  has  been  an  area  of 
gorse  and  . scrub,  on  which — unlike  ou  the  other  commons — no  trees  have  .succeeded 
in  establishing  themselves.  During  the  1939-45  War  approximately  150  acres  of  it 
were  requisitioned  by  the  War  Department  and  a hutted  camp  was  established  on  a 
site  served  by  water,  electricity  and  so  on,  69  acres  were  derequisitioned  in  1943 
and  in  1948  a further  area  of  land  was  derequisitioned,  leaving  a total  under  re- 
quisition at  that  date  of  approximately  60  acres  on  which  remains  the  hulled  onmii 
evacuated  by  the  Military  Authorities.  A number  of  squatters  occupied  the  derelict 
htttj ; for . which  the  Henley  Rural  District  Council  ireluctantly  iuid  to  accept 
responsibility. 

The  next  development  was  a proposal  by  the  Rural  District  Council  that  15  acres 
of  the  camp  site  should  be  developed  as  a housing  estate,  retaining  the  existing 
sewage  works,  an  equivalent  area  of  land  (actually  mature  beechwood  of  poor 
quality)  being  thrown  into  the  common  by  way  of  compensation. 

This  proposal  aroused  keen  local  controversy,  the  inhabitants  being  divided  into 
two  sharply  opposed  camps ; one  camp  supported  the  Rural  District  Council’s  plan, 
on  the  grounds  that  it  would  save  public  money  and  represented  the  only  hope  of 
getting  the  whole  camp  site  cleared  of  unsightly  buildings,  while  the  other  took  its 
stand  on  the  ancient  rights  of  the  commoners  to  Kingwood  Common  within  it.s 
original  boundaries. 

Eventually  a Public  inquiry  was  held  by  the  Minister  of  Housing  and  Local 
Government,  at  which  the  views  of  all  interested  parties  were  heard  ; and  in  1955 
the  Minister  made  known  his  decision,  which  rejected  the  Rural  District  CounciTs 
jjlan. 
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Clearance  of  the  huts  by  the  Rural  District  Council  is  now  going  forward  ; but 
there  remains  the  problem  of  the  concrete  bases,  roads  etc.,  and  meanwhile  the 
greater  part  of  the  common  presents  a desolate  and  unattractive  aspect  This  is 
partly  due  to  the  wide-spread  cutting  and  mutilation  of  scrub-timber  during  the 
squatters'  tenure  of  the  camp  and  partly  to  the  regularity  with  which  the  common 
is  set  on  fire  by  (presumably)  the  lower  age  groups  during  the  spring. 

(d)  Withendge  Hill  Common  (24  Acres) 

This  Common  consists  in  part  of  a small  green,  whose  amenities  are  enjoyed 
by  the  children  of  the  place,  and  in  part  of  a steep,  overgrown  hill,  on  which  scrub 
is  gradually  being  replaced  by  high  forest.  The  smallest  of  the  commons  for  which 
the  Conservators  are  responsible,  this  one  presents  the  fewest  problems  and  gives 
rise  to  the  fewest  complaints.  It  is  a pleasant,  wild  place,  which  as  yet  attracts  few 
car-borne  visitors  from  outside  and  is  appreciated  by  the  local  inhabitants. 

2.  Financial  Considerations  ^ 

In  maintaining  commons  under  their  control  the  Conservators  have  been  consider- 
ably restricted  by  the  financial  limitations  imposed  by  the  Act  which  provide  that  the 
Council  of  the  Administrative  County  of  Oxford,  the  Rural  District  Council  of 
Henley  and  the  Parish  Councils  of  the  Parishes  of  Nettlebed,  Bix,  Rotherfield  Greys 
and  Rotherfield  Peppard  and  the  Parish  Council  of  any  other  Parish  in  the  Rural 
District  of  Henley  may  respectively  contribute  towards  the  expenses  of  the  Con- 
servators such  annual  sums  as  they  may  respectivelly  think  fit. 

The  Rural  District  Council  of  Henley  are  further  required  to  contribute  not  less 
than  one-fourth  of  the  expenses  of  the  Conservators.  In  fact  a contribution  of  £50 
per  annum  is  now  made  by  the  Rural  District  Council  of  Henley  and  the  four 
Pari.sh  Councils  named  make  small  annual  contributions.  This,  together  with  a con- 
ditional payment  of  £25  per  annum  by  the  County  Council,  represents  the  total 
annual  income  of  the  Conservators  other  than  subscriptions  received  from  local 
residents  in  response  to  an  annual  appeal. 

The  main  item  of  expenditure  results  from  fhe  employment  of  three  part  time 
Commons  Keepers  for  Netlllebcd,  Peppard  and  Kingwood  Commons  and  amounts 
to  £126  annually. 

It  will  be  seen  that  the  Conservators  are,  in  the  last  analysis,  dependent  upon 
charity,  and  although  they  have  not  yet  run  into  seriO'US  difficulties  this  is  clearly 
not  a sati.sfactory  basis  on  which  to  place  the  management  of  a ilarge  area  of 
common  land. 

3.  Administrative  Procedure  for  Altering  the  Boundaries  of  the  Commons 

The  procedure  whereby  an  area  of  common  land  can  be  removed  from  the 
common  and  replaced  by  an  equivalent  area  of  land  bordering  on  the  common  is 
cumbrous  in  the  extreme,  this  being  by  way  of  compulsory  acquisition  by  the  local 
authority  on  confirmation  by  the  appropriate  Minister  concerned  following  the  issue 
of  a certificate  by  the  Minister  of  Agriculture  and  Fisheries  in  accordance  with  the 
provisions  of  para.  11  (1)  {a)  of  Part  III  of  the  First  Schedule  to  the  Acquisition 
of  Land  (Authorisation  Procedure)  Aot,  1946. 

This  procedure  has  been  succc.ssfully  adopted  in  the  case  of  a sewage  works,  built 
during  the  war  to  serve  a hutted  camp  in  the  middle  of  Nettlebed  Common  Wood. 
After  the  necessary  rigimarole  had  been  gone  through,  and  thanks  to  the  Lord  of  the 
Manor’s  willingness  to  throw  into  the  common  the  needful  1-365  acres  occupied  by 
the  sewage  works,  a considerable  saving  of  public  money  was  effected  and  a badly 
needed  sewage  scheme  was  brought  into  operation  earlier  than  would  have  been 
the  case  if  a new  installatio'n  had  had  to  be  constructed  on  private  land. 

The  same  procedure  was  envisaged,  though  not  put  into  operation,  in  the  case  of 
the  proposed  housing  estate  at  Kingwood  Common  (see  paragraph  1 (c))  i and  a 
scheme  for  using  an  ex-War  Department  building  on  Nettlebed  Common  for  the 
purposes  of  the  County  Surveyor  will,  if  it  comes  to  fruition,  necessitate  the  same 
elaborate  formalities. 
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One  further  question  which  has  yet  to  be  resolved,  however,  is  the  legal  machinery 
necessary  to  bring:  under  the  terms  of  the  Local  Acit  for  future  management  by  the 
Conservators  the  ‘added’  land  which,  of  course,  is  not  shown  on  the  signed  plan 
and  probably  cannot  be  so  included  without  recourse  to  Parliament  and  the 
promotion  of  an  amending  Bill. 


4.  General  Remarks 

From  the  foregoing  brief  descriptmn  it  will  be  seen  that  the  Commons  regulated 
by  the  Act  of  1906,  although  they  offer  no  new  or  peculiar  problems  embody  most 
of  those  with  which  many  small  lowland  Commons  are  beset.  Few  these  Pt°h’ems 
are  resolved  by  the  Act  of  1906,  for  most  of  them  have  arisen  in  the  50  years  since 
it  was  passed. 

Thp  Act  nevertheless  has  nroved  of  real  value.  It  was  originally  passed  at  the 
instance  of  Robert  Fleming,  who  then  held  the  Manorship  of  all  the  Comrnons  to 
which  it  has  reference;  and  its  immediate  raison  d elie  was  to  leg^se  an 
Tlteration  in ‘the  boundaries  of  Nettlebed  Common,  part  of  which  Robert  Fleming 
to  incorporate  in  the  grounds  of  his  house  at  Nettlebed.  Although  it  aroused 
keen  local  opposition  at  the  time,  the  Act  did  three  useful  things; 

(a)  it  dearly  delineated  the  boundaries  of  the  Commons,  thus  providing  a safe- 

guard against  encroachment, 

(b)  it  laid  down  in  a permanent  form  the  rights  of  the  Commoners  and  the  Lord 
of  the  Manor  respectively, 

(c)  it  set  up  a body  to  look  after  the  Commons  and  authorised  the  participation 
in  its  affairs  of  local  authorities. 


It  has  moreover,  since  1939  onwards,  been  a valuable  weapon  in  resisting  the 
depredations  of  Governmen.t  Departments,  who  during  this  period  have  done  much 
injury  to  the  interests  with  whose  protection  the  Conservators  are  charged. 


Apart  from  its  vulnerability  to  emergency  war-time  legislation,  the  Act  has  two 
main  defects.  It  has  no  ‘teeth’  since  its  provisions  cannot  in  practice  be 
and  it  is  largely  obsolete,  since  the  rural  community  for  whom  it  was  intended  to 
cater  has  changed  almost  out  of  recognition.  The  ‘labouring  poor  of  Section  19 
have  disappeared  almost  as  completely  as  the  ‘ photographic  carts  of  Section  ly/i). 
It  seems  worth  recording  the  fact  that  virtually  all  the  correspondence  received  by 
the  Conservators  during  the  past  ten  years  has  come  from  persons  of  what  used  to 
be  called  the  educated  classes,  of  whom  only  a minority  were  living  m the  district 
50  years  ago.  i ■ i 

Working-class  children  still  play  on  the  Commons,  deriviirg  (one  likes  to  think) 
much  benfflt  from  their  wild  and  natural  state  ; in  the 

of  course  to  those  parts  of  them  which  are  readily  combustible  and  during  April 
and  May’  1956,  for  instance,  the  Henley  Fire  Brigade  wa.s  summoned  on  a numbei 
of  occasions  to  Nettlebed  Common. 

The  older  generation  of  cottagers  still  collect  kindling  wood  on  the  Cemmons 
and  enjoy  evening  walks  on  them  in  the  summer ; but  what  with  coach-outings,  cars, 
motor-bicycles  and  television  the  commons,  though  appreciated  f 
to  their  lives,  do  not  play  much  part  in  those  lives — certainly  not  the  pioductive, 
functional  part  envisaged  by  the  Act  of  1906. 

In  this  part  of  the  Chilterns  natural  regeneration  of  beech,  oak,  ash,  sycamore 
and  other  hardwoods  is  a vigorous  process,  and  since  myxomatosis  many 
trees  are  getting  away  to  a start  which  will  put  them  out  of  reach  of  the  rabbits 
when  these  come  back. 


VJ.1C1.1 

With  the  possible  exception  of  Kingwood,  Common  (where  however  a 
self-seeded  Soots  pine  have  latterly  appeared)  it  seems  probable  that  in  a hundred 
yearfalmosuS  whole  of  the  commons  will  be  under  high  forest  growing  on  tpward 
.maturity  There  will  still  be  open  spaces,  though  the  speed  with  which  a vigorous 
Son  of' wild  oak  has  established  itself  on  the  Highmocr  Comn-on 

^Seen  ’ shows  how  ^swiftly,  in  this  area,  rough  grassland,  ungrazed  and  unmowed, 
dedicates  itself  to  silviculture. 
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anywhere  is  eapabfe 

ol  arousing  oeep  passions,  but  the  Conservators’  experience  suggests  that  the 
jealous,  proprietory  instincts  with  which,  50  years  ago,  the  Mabr^urSf  mor  ’ rSis  ed 
anything  savouring  of  enclosure  is  losing  its  roots  in  nast  i i 

atrojihied.  Bird-nesting  is  iUegal  ; rabbfts  are" 

television  on  tap  and  a motor-bicycle  on  the  horizon,  the  Common  i ‘S’ sS  ” 
and  Its  boundaries  no  longer  coincide  with  the  fronders  of  legMmate  adrentoe 
The  commoner  of  tomorrow  will  (it  seems  likely)  feel  less  stronfly  Xut  Ws  ? Sts 
han  his  father  and  grandfather  did,  partly  because  the  Common  has  meant  le  ^ 
about”  he  Sows  ISs 

In  this  district  guardianship  of  the  commoners’  rights  would  seem  to  have  devolved 
largely  on  local  residents  of  the  more  substantial  type,  whose  vidws  on  thfuroDer 

Tni;  toZ"bythe'lc"t“of'1lft;^  f functional  re^^Te- 

raems  loreseen  oy  me  Act  of  1906.  Their  sole  interest  s in  ‘amenities’  but  thev 

somebmes  hold  diilering  views  as  to  what  amenities  are  or  should  be  They’inevitaWv 
include  a proportion  of  people  little  versed  in  country  matters,  to  whom  (fo/ SfnS 
the  felling  of  an  old,  diseased  tree  is  the  worst  form  of  vandalism  while  Th  “cutting 
of  healthy  saplings  which  threaten  to  obstruct  their  view  is  a task  whiS  thi 
Conservators  are  in  duty  bound  to  sanction.  The  Conservators  have  often 
indebted  to  such  people  for  their  vigilance  as  weJI  as  tor  their  financial  support  •‘^but 
It  has  at  times  seemed  doubtful  whether— even  on  the  rare  occasions  when  their 
views  coincide-they  are  the  best  arbiters  of  the  long-term  use  of  common  land 
To  sum  up,  the  wholesale  extinguishment  by  emergency  legislation  for  a oeriod 
of  15  years  or  more  of  all  the  rights  protected  by  the  Act  of  1905,  combined  wife 
the  commoners’  failure  to  exercise  those  rights  because  it  has  becom^neconoTute 
or  unfashionable  to  exercise  them  would  seem  to  have  ‘ softened  up’  locaTfSg 
about  the  compicK  inviolability  of  common  land  and  to  have  ensured  at  least  a fair 
hearing  for  proposals  aimed  at  improvements  in  its  use. 

5.  Recommendations 
The  Conservators  recommend — 

responsibilities  placed  upon  them  by  the 
management  of  the  Commons  should  be  vested, 
o ^ Schente  made  under  the  Commons  Act  of  1899  in  the 

in  fee  D^trict  Council  as  is  the  case  in  respect  of  other  Commons 

(2)  'Hiat  legislation  is  desii-able  to  simplify  the  existing  procedures  under  which 

Common  Land  can  be  acquired  by  the  local  authority  for  an  approved 
Smmon  ^ compensatory  adjustment  of  the  boundaries  of  fee 

(3)  That  it  should  be  made  possible  tor  the  Lord  of  the  Manor  to  put  to 

pr^uctive  use  areas  of  Common  Land,  provided  that  a measure  of  consent 
IS  obtained  from  the  Commoners  and  that  the  essence  of  their  ancient  rights 
IS  not  infringed. 


Examination  of  Witness 

Colonel  Peter  Fleming,  O.B.E.,  on  behalf  of  the  Nettlebed  and  District  Commons 
Conservators 


Called  and  Examined 


4858.  Chairman:  May  I first  thank 
you,  Colonel  Fleming,  for  sending  your 
memorandum  to  us  and  agreeing  to  come 
and  give  evidence  orally.  I should  ex- 
plain that  we  have  invited  you  to  give 
30224 


evidence  about  your  particular  group  of 
commons  at  Nettlebed  because  it  seems 
to  contain  most  of  the  problems  which 
apply  to  lowland  commons,  and  because 
you  have,  made  an  effort  to  solve  them 
A 3 
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so  far  as  the  law  allows.  Could  you  first 
tell  us  something  of  the  historical  back- 
ground of  these  commons  and  what  they 

were  originally? Colonel  Fleming: 

Very  little  is  known,  I am  afraid.  A 
great  part  of  the  commons  has  been  an 
area  of  high  forest,  I would  say,  for 
probably  two  hundred  years  and  still  is ; 
that  is  the  part  where  mature  trees  are 
still  growing  satisfactorily.  Our  part  of 
the  Chilterns  has  always  been  a rather 
backward  part  of  the  country.  There  is 
no  water  there  ; it  is  rather  lucky  in  a 
way  since  it  has  not  been  developed  very 
much  as  a result.  The  highest  part  of 
the  commons  rises  to  just  under  700  feet 
and  contains  particularly  good  clay  for 
making  bricks.  This  particular  area  has 
been  worked  for  clay  for  brick  making 
probably  since  Roman  times,  but  I am 
afraid  1 cannot  vouch  for  that,  and  a 
brickworks  has  been  established  in 
Nettlebed  from  time  immemorial.  My 
grandfather  kept  the  brickworks  going 
because  of  the  employment  it  gave,  but 
brickmaking  stopped  after  the  first  world 
war  when  it  was  no  longer  the  only  local 
industry.  Various  other  parts  of  these 
five  rather  disparate  commons  have  been 
cleared  for  recreational  purposes  and  tor 
sports  grounds  in  recent  years,  but  1 am 
afraid  I am  sadly  ignorant  about  then- 
historical  background. 


4859.  Are  they  all  part  of  the  waste 

of  a single  manor? No.  They  belong 

to  separate  manors,  and  were  not  all  in 
the  same  holding  even  sixty  years  ago. 
Recently  Nettlebed  and  Highmoor  Corn- 
mons  have  gone  together  and  possibly 
with  Witheridge  Hill  also,  but  the  It^d- 
ship  of  Kingwood  Common  is  attached 
to  English  Farm,  which  was  part  of  my 
grandfather's  estate  and  still  belongs  to 
ray  uncle. 

4860.  Was  it  part  of  the  waste  wood- 
land, or  was  it  cultivated? It  was 

not  cultivated.  It  is  a part  of  the  coun- 
try where  various  primitive  forms  of 
woodcraft  such  as  bodging  are  practised. 


4861.  What  is  bodging? It  is  a 

method  of  making  rolling  pins  and 
latterly  tent  pegs  by  bending  a beech 
sapling  down  and  obtaining  power  from 
it  in  some  curious  way : it  is  a hnished 
art  and  industry.  There  are  one  or  two 
old  men— not  in  the  Nettlebed  area  but 
further  along  the  ChiUern.s  who  still 
do  it  more  or  less  for  purposes  of  show. 
1 think  that  part  of  these  commons  may 


have  given  local  employment  in  that 
sort  of  way  as  well  as  providing  kindl- 
ing wood  and  material  for  minor 
wooden  products. 

4862.  To  what  then  is  the  grouping 

of  the  commons  due? ^My  grand- 

father happened  to  buy,  mostly  from  the 
estate  of  Lord  Camoys,  a series  of  lots 
which  included  the  manorship  of  the  five 
commons. 

4863.  ‘Is  there  any  geographical  con- 
nection?  ^Absolutely  none  at  all. 

4864.  Were  they  just  all  commons  in 
one  ownership  and  so  one  Act  was 

obtained  for  them  all? That  is  right. 

It  is  worth  mentioning  that  in  the  same 
area  there  is  a biggish  area  of  common 
land  called  Maidensgrovc  or  Russells 
Water  Common  which  has  recently  been 
derequisitioned:  that  has  been  cultivated 
and  presents  a bigger  problem  of  that 
particular  kind  than  anything  we  have. 

It  happens  not  to  be  covered  by  (he 
NeUlebed  and  Di.strict  Commons  Act  of 
1906  but  that  is  purely  coincidental. 

4865.  What  common  rights  were  there 

on  your  land? Grazing  and  cutting 

scrub— cutting  small  growth  ‘ no  thicker 
than  your  wri.st  ’.  That  is  the  genertilly 
accepted  definition  of  the  right  over  those 
parts  of  the  common  which  were  desig- 
nated for  the  purpose.  Turbary  is  not 
granted  in  the  Act  but  has  been  practised 
on  a very  small  scale  and  still  is.  1 do 
not  think  there  are  any  other  rights. 

4866.  Are  the  rights  exercised  now? 
When  you  talk  about  the  commoners, 
do  you  usually  mean  the  local  inhabi- 
tants?-— ^The  Act  specifically  mentions 
the  ‘ labouring  poor  ’ of  the  parishes  of 
NeUlebed,  Highmoor  and  so  on.  One  of 
our  troubles  as  Conservators  today  as 
there  is  no  such  thing  as  a commonei . 

4867.  Surely  there  arc  people  wilh 
grazing  righls,  or  rights  of  e,stover  and 

turbary? ^They  are  not  the  people 

who  mainly  use  the  commons  now. 

4868.  Are  the  commoins  u.scd  at  all 

now? Peppard  Common  was  grazed 

until  two  or  three  years  ago  by  a riding 
school  which  did  a lot  of  good  by  keep- 
ing  the  rank  grass  down. 

4869.  Are  there  any  cattle  grazing? 

Absolutely  none.  There  might  be 

one  or  two  goats  here  and  there  but 
nothing  else.  Of  course,  grazing  nowa- 
days is  not  possible  ; in  the  old  days 
before  compulsory  education  one  could 
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get  goosegirls  and  swineherds  to  sit 
around  looking  after  the  beasts,  but  now 
that  sort  of  supervision  is  not  available. 

4870.  Are  these  commons  then  really 
open  spaces  now  used  for  the  pleasure 
of  the  local  inhabitants  and,  presumably, 

people  coming  from  further  afield? 

Yes,  open  spaces — though  ‘ open  ' ought 
perhaps  to  be  in  inverted  commas  since 
they  are  getting  increasingly  overgrown  ; 
but  they  are  technically  open  spaces. 

4871.  I was  a little  surprised  to  find 
that  you  had  a Forestry  Commission 
dedication  scheme,  because  I thought 
that  usually  the  Forestry  Commission 
was  not  keen  on  making  these  schemes 
for  common  land.  Did  you  have  any 
trouble  in  getting  the  scheme  through? 

No,  none  at  all.  The  productive 

parts  of  the  common  are  included  in  the 
dedication  scheme.  It  was  a very  early 
one— I think  one  of  the  first  in  the 
country.  I was  one  of  the  first  owners 
to  come  into  the  plan  and  it  may  be 
that  the  Commission  Iiad  not  quite  fore- 
seen the  particular  problems  of  common 
land. 

4872.  Mr.  Lubbock-,  in  spite  of  the 
land  being  common,  were  you  able  to 

draw  up  a working  plan? Yes.  The 

areas  included  in  the  dedication  scheme 
are  in  fact  the  already  productive  areas 
of  high  forest,  so  that  the  working  plan 
only  involves  thinning  at  this  stage. 

4873.  Mr.  Evans:  Tn  the  early  stages 
when  it  was  drawn  up  there  would 
presumably  have  been  rabbits  about. 
Did  you  therefore  have  to  put  up 

fences? No,  1 have  never  fenced  the 

common.  That  has  always  been  the 

obstacle,  and  makes  it  impossible  to 
plant.  That  is  also  why  large  areas_  of 
woodland  are  not  included  in  the  dedica- 
tion scheme— ’because  they  are  regarded 
as  unproductive. 

4874.  Chairman : Are  the  commoners 
— by  that  I mean  those  who  have  com- 
mon rights — local  inhabitants?  Are  the 
rights  appurtenant  to  tenements  nearby? 

1 think  they  once  may  have  been, 

but  I would  say  that  in  the  case  of 
Nettlehed  and  Highmoor  Cominons, 
which  are  the  two  T know  best,  the  rights 
are  exercised  merely  by  the  villagers ; of 
course  many  of  the  cottages  which  front 
on  to  the  common  and  which  probably 
in  the  old  days  were  the  most  convenient 
holdings  from  which  to  graze  are  now 
owned  by  retired  people  or  a different 
type  of  ‘ non-labouring  poor 


4875.  I understand  that  the  Forestry 
Commission  usually  requires  that  where 
common  land  is  involved  in  a dedica- 
tion scheme  all  the  known  commoners 
should  be  consulted  and  give  their 
approval.  Did  you  in  fact  ask  any  people 
with  rights  of  common  whether  they 

agreed  to>  the  scheme? ^No;  the 

timber  specifically  belongs  to  the  lord 
of  the  manor,  and  it  did  not  occur 
to  me.  I do  not  think  the  question 
would  have  arisen,  but  it  would  certainly 
have  done  so  if  I had  replanted  the  land 
and  fenced  against  the  rabbits. 

4876.  Did  the  Forestry  Commission 

accept  the  scheme  without  any  consent 
from  the  commoners  at  all? Yes. 

4877.  Mr.  Evans:  Does  your  scheme 
of  management  amount  merely  to  the 
replacing  of  timber  as  it  becomes  mature 
and  is  felled?  Would  you  in  fact  be 
acting  contrary  to  the  letter  of  the  law 
if  you  were  merely  to  replace  existing 
standing  timber,  when  felled,  with  young 

trees? 1 have  not  had  to  replace  any 

limber  at  all  at  this  stage.  The  areas 
concerned  are  entirely  mature  or  matur- 
ing— somewhat  unevenly-aged  beech- 
wood  which  has  been  consistently  under- 
thinned  for  the  last  fifty  years ; the 
problem  at  the  moment  is  merely  selec- 
tive thinning,  which  is  being  done. 
Although  a certain  amount  of  mystery 
attaches  to  Chiltern  beechwoods,  and 
theories  do  not  always  work  out  in 
practice,  the  area  will  always  be  beech- 
wood. 

4878.  Mr.  Lubbock:  Would  what  you 
are  doing  be  possible  if  there  were  way- 
leaves,  or  the  rights  of  pasture  were 

exercised? ^There  are  a few  fallow 

deer  but  they  do  not  damage  the  mature 
trees  at  all.  The  bucks  sometimes  damage 
young  softwoods  of  about  table  height 
because  they  like  cleaning  their  horns 
on  them ; but  they  do  not  do  much 
damage  to  the  young  trees.  There  is,  in 
point  of  fact,  one  area  of  the  common 
which  is  fenced  at  the  moment.  That  is 
the  area  of  1-365  acres  referred  to  in 
paragraph  3 which  I threw  into  the  com- 
mon to  replace  the  land  taken  out  for 
the  sewage  plant.  When  I replanted  that 
area  I found  that  although  the  rabbits 
did  not  come  back  I had  to  fence  against 
hares,  and  so  I put  wire  netting  round 
it.  Nobody  has  complained.  In  fact  I do 
not  think  the  commoners  realise  the 
piece  has  been  thrown  into  the  common. 
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4879.  Chairman : In  any  case  would 

not  the  complaint  have  to  come  from  a 
person  who  really  had  a right  of  com- 
mon?  1 think  if  the  commoners 

knew  and  felt  strongly  about  it  they 
would  pull  up  the  rabbit  wire  or 
trample  it  down,  or  do  something  drastic 
about  it ; but  there  seems  to  be  no  feel- 
ing, if  indeed  there  is  actual  knowledge 
of  the  legal  status  of  that  piece  of 
common. 

4880.  Mr.  Floyd:  Would  your 

Forestry  Commission  dedication  scheme 
have  been  possible  over  the  particular 
woodland  referred  to  in  the  memoran- 
dum if  it  had  not  been  adjacent  to  your 
other  privately  owned  woods  with  which 

it  could  conveniently  be  managed? 

Quite  possibly  not. 

4881.  Is  it  right  to  cite  it  as  an 
example  of  dedicated  woodland  on 
common  land?  Or  is  it  really  a case 
of  your  own  private  dedication  scheme 
being  extended  to  cover  the  woodland 
on  the  commons  because  it  was  adjacent 

and  easier  to  manage  in  that  way? 

I see  your  point  but  I do  not  really 
know  the  answer.  I think  your  hypothesis 
is  quite  reasonable  though.  T suspect  that 
at  the  very  earliest  stage  the  Forestry 
Commission  was  most  glad  to  get  any- 
body to  go  in  for  a dedication  scheme. 
If  you  remember,  the  Country  Land- 
owners’  Association  and  other  bodies 
were  very  much  against  it  at  the  time, 
but  it  seemed  to  me  to  make  sense  and 
I did  not  think  much  harm  could  ever 
come  of  it.  So  there  may  perhaps  have 
been  an  element  of  brashness  in  the 
Forestry  Commission’s  approach,  but  I 
do  not  really  know. 

4882.  Chairman : I notice  that  in  para- 
graph 1 (a)  (2)  you  say  there  was  once 
a windmill.  Was  that  on  common  land 

too? No,  on  a little  patch  of  private 

land  on  top  of  the  hill.  That  particular 
common  includes  many  little  small  in- 
closures with  old  cottages  and  small 
gardens  on  them  which  were  established 
some  time  before  1894. 

4883.  Were  they  probably  held  on 

copyhold  ? ^Pro-bably. 

4884.  You  mention  also  that  there  are 
some  ponds  which  are  dangerous  to 
children.  Have  you  had  any  trouble 
about  that?  Have  people  complained? 

Yes.  About  live  years  ago,  a poor 

little  girl  was  drowned  in  one  of  them 
— one  in  which,  as  it  happened,  a dam 


had  been  put  in  my  grandfather’s  day 
to  enlarge  it.  It  was  off  this  particular 
dam  that  the  child  was  thought  to  have 
fallen,  and  I think  I eventually  agreed 
to  strip  the  dam  down,  making  the  water 
shallow  all  round  the  edge.  The  point 
did  arise  in  a minor  way  by  implication 
whether  the  lord  of  the  manor  or  the 
Conservators  had  any  responsibility  for 
accidents  of  that  kind.  In  my  grand- 
father’s day  a carter  coming  home  one 
night  fell  into  a chalk  pit  on  Peppard 
Common  and  was  killed.  From  the  old 
papers  I have  seen  about  it  T think  my 
grandfather  made  some  sort  of  payment 
to  his  widow.  But  whether  there  is  any 
responsibility  at  law  or  otherwise  in  such 
a case,  I do  not  know. 

4885.  Have  you  insured  against  such 

accidents? No.  The  Conservators  take 

the  line  that  accidents  arc  none  of  our 
business : if  a Master  of  Foxhounds’ 
horse  puts  its  foot  in  a rabbit  hole  on  a 
common  the  owner  is  not  responsible, 

4886.  But  would  it  not  be  rather  differ- 
ent if  a child  fell  into  a pond? It 

might  be. 

4887.  Mr.  Evans : What  happens  to  the 

flatter  parts  where  clay  has  been  dug  for 
brickmaking  but  without  creating  ponds? 
What  does  the  land  revert  to  after  clay- 
getting has  finished? It  revert.s  to 

bracken,  thorn,  scrub  and  wild  cherry  -- 
particularly  on  the  clay  hill. 

4888.  Can  you  get  any  good  growth 
from  it?  Could  you  plant  it  up  with 

trees? Very  readily,  yes.  Before  the 

first  war  there  was  a very  good  stand 
of  fir  trees  on  Nettlebed  Common---! 
think  mainly  scots  pine.  It  is  noticeable 
that  since  the  rabbits  have  gone,  the 
natural  regeneration  ha.s  come  along 
quite  appreciably. 

4889.  Chairman:  On  the  last  sentence 
of  the  next  sub-paragraph  about  agri- 
cultural land,  surely  it  would  not  be 
necessary  to  throw  into  the  common  an 
equivalent  area  of  your  own  becchwood 
if  the  land  were  acquired  for  agricultural 

use? 1 think  it  would,  because  the 

land  would  not  be  much  good  to  a 
farmer  unless  he  could  fence  it.  The 
land  in  question  is  a strip  of  17  acre.s 
with  a secondary  road  running  along  one 
side  of  it.  In  order  to  realise  its  full 
agricultural  value  a fence  would  be 
needed.  That  would  mean  enclosing  part 
of  the  common  which  technically  could 
not  be  done. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


evidence  of  the  nettlebed  and  district  commons  conservators 


1045 


4890.  Do  you  mean  could  not  be  done 

under  your  local  Act?  Under  the  general 
law  that  can  be  done  subject  to  Minis- 
terial permission. Yes,  under  our 

local  Act  it  cannot  be  done.  There  is 
one  section  which  makes  provision  for 
the  temporary  enclosing  of  a particular 
area  for  recreational  purposes.  But  the 
whole  emphasis  of  our  Act  is  on  the 
retention  of  the  commons  in  their 
natural  state  and  uninclosed. 

4891.  1 see  that  your  local  Act 
reads : — 

‘ Except  as  in  this  Act  otherwise  pro- 
vided ...  as  open  spaces  for  the  recre- 
ation and  enjoyment  of  the  public  and 
they  shall,  as  from  the  passing  of  this 
Act,  be  entitled  to  require  the  com- 
mons to  remain  uninclosed.  . .’ 
and  so  on.  Is  that  why  you  say  it  would 
be  necessary  to  maintain  the  size  of  the 
common? Yes.  It  illustrates  the  atti- 

tude of  the  older  type  of  commoner.  If 
a newcomer  takes  one  of  the  cottages 
on  the  edge  of  the  common  and  puts 
even  a little  row  of  posts  with  chains  to 
make  a short  drive,  it  is  apt  to  be 
resented,  even  though  it  does  not  inclose 
anything.  I think  there  is  still  a certain 
amount  of  feeling  amongst  the  older 
generation  and  I should  not  like  to  sanc- 
tion any  inclosure  myself.  It  might  be 
possible  if  we  held  a manor  court,  but 
I rather  doubt  if  anybody  would  turn 
up  for  that.  If  they  fully  understood 
the  purpose,  I think  the  commoners 
would  mostly  agree  with  the  inclosure 
of  the  17  acres  but  as  most  would  not 
hear  about  it  in  advance  I think  they 
would  be  rather  resentful. 

4892.  How  did  the  village  greens  men- 
tioned in  sub-paragraph  I (a)  (4)  become 
village  greens?  You  say  that  the  one  at 
Nettlebed  was  once  part  of  a more  ex- 
tensive grass  common.  Are  they  not 
really  just  pieces  of  old  common  land 

rather  than  genuine  village  greens? 

Fifty  years  ago  Nettlebed  Common  was 
a recreation  ground.  One  of  the  main 
reasons  why  the  Act  of  1906  was  passed 
was  that  iny  grandfather,  when  building, 
or  rather  enlarging,  the  house  in  which 
he  then  lived,  wanted  to  inclose  part  of 
the  common  into  his  grounds:  for  that 
purpose  he  wanted  to  shift  the  recrea- 
tion ground  from  in  front  of  the  house 
to  a new  site  which  he  made  and  which 
is  very  much  better,  although  _ it  was 
hotly  resented  at  the  time.  I think  that 


in  those  days  it  was  kept  an  open  space, 
as  indeed  was  the  smaller  piece  of 
ground  at  Highmoor  Common,  and  the 
commoners  took  some  trouble  over  it : 
it  was  grazed,  scythed  and  kept  up  for 
recreational  purposes. 

4893.  On  Peppard  Common  I see  you 

have  visitors  in  motor  cars ; do  you  have 
any  litter  problem? Yes. 

4894.  What  do  you  do  about  it? 

We  have  in  all  three  pensioners  who  act 
as  commons  keepers.  They  are  all  very 
elderly  but  the  keeper  for  Peppard  Com- 
mon, though  the  eldest,  is  quite  active. 
He  goes  around,  picks  things  up  and 
tidies  the  Common  up  as  best  he  can. 
Litter  is  not  really  a major  problem 
there,  I would  say. 

4895.  Are  cars  parked  on  the  Com- 
mon?  Yes.  People  drive  onto  the 

Common — it  is  a very  nice  place — and 
there  is  no  possible  way  of  stopping 
them,  except  by  digging  a trench  all 
round  it. 

4896.  Do  the  cars  help  to  keep  the 

scrub  down? ^Yes,  I think  they  prob- 

ably do. 

4897.  Paragraph  1 (c)  says  that  ‘no 
trees  have  succeeded  in  establishing  them- 
selves ’ on  Kingwood  Common.  Is  that 
because  of  its  use  by  children,  burning 

and  so  forth? It  is  partly  because  of 

burning.  The  main  reason  is  the  cut- 
ting of  scrub  for  firewood  which  will 
be  much  reduced  when  the  ex-War 
Department  huts  which  are  at  present 
on  the  Common  are  totally  removed — 
which  will  not  be  long  now.  They  still 
contain  former  squatters  living  under  the 
most  ghastly  conditions  who  go  out  and 
cut  scrub. 

4898.  I sea  that  the  Hanley  Rural 
District  Council  has  agreed  to  pull  them 

down. Yes,  and  they  are  coming 

down.  I think  there  are  now  only  twenty 
or  so  still  occupied. 

4899.  Did  you  persuade  them  to  do 
it?  I do  not  think  they  are  under  any 

legal  -obligation  to  do  so. ^The  County 

Council  had  a plan,  as  we  mention  in 
the  memoTandum,  foe  using  the  services 
on  the  site,  the  drainage,  hard  standings 
and  so  on,  for  a permanent  housing 
scheme ; it  was  the  subject  of  a 
local  Inquiry  but  the  scheme  was 
eventually  turned  down  by  the  Minister. 
Now  the  Rural  District  Council  are 
somehow  finding  Council  houses  for  the 
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remaining  tenants  of  the  huts  on  King- 
wood  Common  and  are  removing  the 
huts  themselves,  though  not,  I think,  the 
concrete  bases. 

4900.  Is  the  land  vested  in  the  Con- 
servators or  in  you  as  the  lord  of  the 

manor? Kingwood  Common  is 

vested  in  me — ^or  rather  in  my  uncle — 
because  it  comes  in  the  same  manor  as 
English  Farm. 

4901.  Is  the  control  of  its  use  still 
vested  in  the  lord  of  the  manor  anyway? 
Yes. 

4902.  Who  gives  the  way-leaves  for 

any  pipes  or  things  of  that  kind? 

Tlie  lord  of  the  manor.  I imagine  that 
in  war  time  things  were  done  under  a 
Defence  Regulation.  There  would  be  no 
question  about  giving  the  way-leave  or 
not. 

4903.  Does  the  rent  go  to  the  Con- 
servators?  ^No,  the  Conservators  do 

not  .get  any  of  the  rents:  the  lord  of 
the  manor  in  every  case  gets  the  way- 
leaves  and  rents.  He  is  at  liberty  to  make 
donations  to  the  funds. 

4904.  Sir  George  Pepler : Is  the  War 
Department  under  any  obligation  to 
remove  the  concrete  standings  and  so 

on? 1 think  not,  I think  it  is  no 

longer  the  War  Department  itself  which 
is  dealing  with  the  land.  The  Ministry 
of  Works  is  a sort  of  caretaker  for  all 
those  war-time  sites  and  I rather  think 
that,  anyhow  until  a few  years  ago,  sites 
of  this  type  came  into  the  last  of  several 
categories,  whereby  the  requisitioning 
department  was  not  put  under  any 
obligation  to  remove  concrete  bases  and 
that  kind  of  thing  unless  a tremendously 
strong  case  was  made  out  why  it  should 
do  so. 

4905.  Chairman:  Did  they  pay  any 

compensation? 1 rather  doubt  it.  1 

know  more  about  the  former  camps  at 
Nettlebed  and  Highmoor  Commons. 
There  is  an  area  consisting  not  only  of 
a camp  site  but  also  of  a large  area 
surrounding  it,  which  the  War  Depart- 
ment requisitioned  in  1939  or  1940,  for 
training  purposes  and  for  erecting  some 
huts.  They  promised,  as  usual,  that  they 
would  all  be  taken  away  at  the  end  of 
the  war.  At  the  end  of  the  war  there 
happened  to  be  some  Polish  troops  in 
them  who  stayed  on  and  became  the 
Polish  Resettlement  Corps.  There  was 
then  a tremendously  bureaucratic  set- 
up: the  camp  belonged  to  the  Ministry 


of  Works,  the  unmarried  Poles  came 
under  the  Public  Assistance  Board  which 
in  turn  came  under  the  Ministry  of 
Labour ; married  Poles  came  under  the 
National  Hostels  Association  or  some- 
thing of  the  kind  which  came  under 
some  other  Ministry.  Apart  from  the 
Admiralty  nearly  every  Government 
Department  seemed  to  be  concerned 
every  time  you  wanted  to  get  anything 
done.  But  when  they  went  away  they 
did  pay — in  the  case  of  the  Highmoor 
camp — some  small  compensation  to  me 
as  lord  of  the  manor  where,  for  example, 

I could  prove  by  pointing  to  the  stmnp 
of  a tree  that  it  had  quite  obviously 
been  cut  down  some  time  in  the  previous 
seven  years  by  someone  other  than  me. 
[n  the  case  of  the  first  camp  on  Nettle- 
bed  Common  I did  not  get  any  com- 
pensation but  was  allowed,  in  fact 
virtually,  forced  to  buy  the  huts.  I had 
to  buy  them  at  a very  cheap  price  and 
had  to  sign  a silly  piece  of  paper  that 
I would  not  re-sell,  but  needed  them  all 
for  my  own  personal  use.  There  were 
about  110  of  them.  I re-sold  them 
straight  away  to  a contractor  who  sold 
them  to  missionaries  in  what  is  now 
Ghana,  I think.  He  has  since  gone  bank- 
rupt and  has  never  carried  out  his  obliga- 
tions to  clear  the  site.  But  there  was 
no  actual  compensation.  Perhaps  it  was 
my  fault  for  missing  a trick  but  I was 
.so  delighted  to  be  rid  of  the  things. 

4906.  You  mention  that  the  District 
Council  wanted  to  put  a housing  e.state 
on  Kingwood  Common  and  that  their 
plan  was  objected  to.  Did  they  put  up  a 
housing  estate  eventually  on  some  other 

land? 1 do  not  know.  They  must 

have  increased  their  holding  of  land  for 
Council  houses  somewhere  but  not  in 
the  Kingwood  district.  The  critics  of  the 
scheme  were  quite  right.  The  site  was  a 
very  long  way  from  a bus  route  or  any- 
thing else.  I think  they  probably 
increased  liheir  Council  housing  sites  at 
places  like  Shiplakc  and  Sonning  Com- 
mon, both  of  which  are  a few  miles 
away. 

4907.  Is  this  a case  where  the  District 
Council  had  to  give  up  their  attempt  to 
build  on  comimon  land  and  had  to  take 

good  agricultural  land  instead? ^They 

could  hardly  have  acquired  land  any 
worse  than  Kingwood  Common,  I can 
say  that.  So  they  must,  in  fact,  have 
acquired  better  land. 
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' 4908.  Did  the  opposition  come  from 
the  local  public?  Did  the  Conservators 
oppose  the  use  of  the  site  for  housing? 
— “The  Conservators  formally  opposed 
it  because  it  was  their  statutory  duty  but 
at  the  public  hearing  felt  obliged  to 
waive  their  opposition.  The  local  com- 
munity was  divided  into  two  diametric- 
ally opposed  camps,  one  of  whom  was 
known  as  the  ‘ Friends  of  Kingwood 
Common  ’ : the  other  might  be  termed 
the  ‘Enemies  of  the  Friends  of  King- 
wood  Common  Enormous  petitions 
were  put  together  by  both  sides  and  both 
were  given  a very  fair  hearing  by  the 
Minister’s  Inspector.  But  the  Conserva- 
tors felt  as  the  proposal  would  save 
£5,000  or  £6,000  for  the  taxpayers  and 
ratepayers  .and  as  we  saw  at  that  time 
no  hope  of  getting  the  huts  and  bases 
cleared  away  in  the  lifetime  of  any  of 
the  friends  or  enemies  of  the  Friends  of 
Kingwood  Common,  it  seemed  quite 
reasonable.  We  did  not  want  to  take 
up  an  indefensible  position  because  we 
have  always  been  guided  by  the  con- 
sideration, in  this  sort  of  matter,  that 
we  are  an  impotent  body  without  re- 
sources and  if  we  take  a tremendous  last 
ditch  stand  in  some  cause  which  does 
not  seem  reasonable  in  the  public  in- 
terest we  may  weaken  our  hand  when 
trying  to  do  things  more  essential  to  the 
welfare  of  the  commons  and  the  com- 
moners. 

4909.  Mr.  Lubbock : I see  in  paragraph 
1 {d)  that  scrub  on  Witheridge  Hill  Com- 
mon is  being  replaced  by  high  forest. 

Is  that  a natural  process? ^Yes.  On  a 

hillside  which  in  my  childhood  was 
covered  with  thorn  and  rough  bushes, 
forest  trees  are  gradually  asserting  them- 
selves and  suppressing  the  scrub. 

4910.  What  species  are  they? Oak 

and  cherry,  and  a very  little  beech. 

4911.  Sir  George  Pepler:  Paragraph  2 
says  the  local  authority  you  mention  may 
‘ . . . contribute  towards  the  expenses  of 
the  Conservators  such  annual  sums  as 
they  may  . . . think  fit’.  Is  there  any 

compulsion  on  any  of  them? 1 think 

not.  Both  the  County  Council  and  the 
Rural  District  Council  do  make  very 
decent  contributions ; I think  the  County 
Council  give  us  £25  a year  in  return  for 
certain  benefits.  They  use  part  of  Pep- 
pard  Common  as  an  informal  recreation 
ground  for  the  local  school;  as  one  of 
the  Conservators  is  on  the  education 


committee  of  the  County  Council  he 
does  not  let  that  be  forgotten.  The 
County  Council  also  use  various  sites  on 
Kingwood,  Nettlebed  and  Highmoor 
Commons  for  dumping  gravel  and  road 
making  materials  free  of  charge.  So  you 
see  they  do  get  some  real  benefits  in 
return  for  their  contribution. 

4912.  Professor  Stamp'.  Have  you  any 
revenue  from  what  I might  call  outside 
sources,  such  as  fairs  visiting  the  area 

or  fees  charged  for  car  parking? No. 

We  have  considered  trying  to  charge  the 
weekend  visitors  to  Peppard  Common 
for  car  parking,  but  we  felt  on  the  whole 
that  that  might  establish  some  sort  of 
right  to  park  which  would  conflict  with 
the  intention  of  our  Act.  It  would  be  a 
difficult  thing  to  do  with  only  a man  of 
85  to  control  it  and  we  thought  there 
might  be  too  many  complications.  Only 
one  fair  uses  the  Commons,  one  which 
comes  to  Nettlebed  Common  on  the  last 
Wednesday  in  October : they  collect 
from  their  fair  men  a sum  of  about  £2 
which  they  give  to  me  and  which  is 
supposed  to  represent  my  labour  costs 
in  clearing  up  the  Common  after  they 
have  left.  I do  not  know  why  we  do  not 
charge  them,  but  we  do  not. 

4913.  So  does  it  really  mean  that  you 

are  providing  all  these  amenities  for 
people  from  London  and  elsewhere  and 
get  nothing  in  return? Absolutely. 

4914.  Mr.  Evans'.  The  second  sub- 
paragraph  of  paragraph  2 says  ‘ The 
Rural  District  Council  of  Henley  are 
further  required  to  coiitribute  not  less 
than  one-fourth  of  the  expenses  of  the 

Conservators  ’.  Is  that  in  the  Act? 

I think  so,  though  I am  afraid  I cannot 
quote  chapter  and  verse. 

4915.  Can  you  put  in  a fairly  decent 
bill  for  doing  your  job  properly  and 
expect  to  get  a quarter  of  it  from  the 

^We  have  never  thought  of 

doing  that. 

4916.  Chairman-.  The  Act  says  ‘The 
Rural  District  Council  of  Henley  shall 
pay  annually  on  the  25th  day  of  March 
not  less  than  one-fourth  of  the  expenses 
of  the  Conservators  for  the  preceding 
year  as  shown  by  the  accounts  of  the 
Conservators  ’.  Do  the  Conservators 

only  have  to  submit  their  accounts? 

Yes,  I ought  perhaps  to  say  that  our 
relations  with  Henley  Rural  District 
Council  are  very  close  and  very  good. 
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Our  honorary  clerk  is  in  -fact  the  Clerk 
of  the  Council  and  has  been  for  the  last 
fifty  years  and  two  members  of  the 
Council  are  Conservators.  We  really  get 
on  very  well  together. 

4917.  Is  £50  more  or  less  than  a 

quarter  of  your  expenses? 1 should 

think  it  is  slightly  more.  The  main 
item  in  our  expenses  is  a small  .payment 
made  to  the  three  Commons  Keepers, 
plus  their  National  Insurance,  postage 
and  stationery. 

4918.  You  say  in  the  memorandum 

the  figure  is  £126  a year,  so  £50  is  more 
than  a quarter. Yes. 

4919.  Mr.  Eyans'.  Would  you  say  that 
at  that  level  of  expenditure  the  Com- 
mons are  being  kept  in  a very  pleasant 
stale  for  amenity  purposes?  Are  you 
sali.sfied  that  they  are  not  slipping  back, 
and  becoming  just  scrub  unusable  by 
anyone,  and  that  under  the  management 
provided  for  in  the  Act  they  constitute 
a very  useful  amenity  that  is  being 
maintained  at  a reasonable  standard? 

Barely  at  a reasonable  standard,  1 

would  say.  There  are  many  places  where 
paths  should  really  be  cut  back  and  there 
are  several  areas  both  of  Kingwood  and 
Nettlebed  Commons  where  I am  quite 
certain  no  human  foo-t,  except  mine, 
goes — they  are  both  rather  good  places 
for  woodcock.  It  is  very  difficult  at  ^ 
places  to  get  through  the  scrub  and  I 
do  not  think  many  people  attempt  it. 

4920.  Mr.  Floyd:  Do  gypsies  leave  a 
lot  of  litter  or  do  you  not  have  very 

many  of  them? We  do  not  have  very 

many,  they  are  very  transient  and  they 
vary  as  to  cleanliness. 

4921.  Chairman:  In  paragraph  3 you 

say  you  find  the  provisions  for  the 
exchange  of  land  cumbersome.  They  are 
much  the  simplest,  1 think,  that  can  be 
found  anywhere  in  the  legislation  relat- 
ing to  commons,  so  if  they  are  cumber- 
some I am  afraid  the  others  must  be 
frightful  ifs  not  the  only  requirement 
the  'Minister’s  consent? Yes. 

4922.  Would  you  have  tO’  go  to  Parlia- 
ment?  No ; on  the  other  hand  any 

fresh  land  thrown  into  the  Commons 
as  a result  of  this  rather  cumbersome 
procedure  cannot  come  under  the  aegis 
of  the  Conservators  without  an  amend- 
ment to  our  Act  and  to  the  map  that 
accoimipanie.s  the  Act. 


4923.  I would  have  thought  that  under 
the  provisions  of  the  Acquisition  of  Land 
(Authorisation  Procedure)  Act,  1946 — I 
am  only  expressing  an  off-the-cuff' 
opinion — any  land  thrown  in  in 
exchange  automatically  became  part  of 

the  land  subject  to  your  Act. ^Thal 

may  be  so,  but  our  Clerk  takes  a con- 
trary view. 

4924.  I would  have  thought  also  that 
if  the  land  given  in  exchange  was  con- 
veyed to  the  Conservators  under  the 
same  trusts  as  those  in  your  Act  you 
would  have  no  need  to  amend  the  Act. 

It  is  a very  academic  point,  and  I 

quite  agree  you  may  well  be  right.  Our 
own  amateur  impression  is  that  unless 
the  elaborate  and  highly  coloured  map 
which  accompanies  the  Act  and  defines 
the  area  is  amended  by  Parliament  wc 
still  technically  have  no  jurisdiction  over 
the  new  land. 

4925.  You  would  have  the  jurisdiction 
but  the  actual  quarter  of  the  cost  would 
not  be  payable  by  the  Rural  District 

Council  and  so  forth? Yes,  it  is  not 

a point  of  importance. 

4926.  Professor  Stamp:  Were  the 

1*365  acres  presented  by  you  as  the  lord 
of  the  manor  taken  from  your  own 

private  property? Yes.  If  (here  is  any 

development  in  Nettlebed,  which  is 
surrounded  on  two  sides  by  common 
land  and  on  the  other  sides  by  my  own 
private  land,  the  same  sort  of  thing  will 
have  to  happen  again. 

4927.  Sir  Georiic  Peplcr:  Does  the 
same  consideration  affect  way-leaves  for 
sewage  pipes  and  things  like  that? — —I 
do  .not  think  we  have  ever  granted  way- 
leaves  for  drainage. 

4928.  Chairman:  Do  you  mean  the 
people  concerned  just  dug  the  cominon 
iiip?-- — We  have  granted  way-leaves  for 
telegraph  poles  and  pylons  and  that  kind 
of  thing. 

4929.  Mr.  Evan.v:  And  watcrpipcs? 

1 do  not  remember  any ; I imagine 

if  I had  granted  any  there  would  be  a 
great  many  little  maps  showing  them. 

4930.  Chairman : Would  they  not 

affect  your  income? The  rent  is  only 

a shilling  a telegraph  pole  or  something 
like  that. 

4931.  Turning  to  paragraph  4,  were 

all  the  Commons  owned  by  your  grand- 
father brought  within  the  scope  of  the 
^ct? Yes,  they  were. 
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4932.  Do  you  own  any  others  which 

are  not  covered  by  the  Act? ^No. 

4933.  Mr.  Evans'.  You  say  in  {a)  and 
(c)  that  the  Act  set  up  the  Conservators 
and  provided  for  a map.  Do  you  find 
that  in  spite  of  that  there  is  still  some 

encroachment? No,  except  by  the 

Ministry  of  Transport  when  they  widen 
roads.  If  they  widen  a road  by  2 ft.  for 
the  length  of  a mile  it  takes  up  a fair 
amount  of  ground. 

4934.  Mrs.  Paton:  Do  they  do  that 

without  your  permission? 1 think 

they  generally  get  permission,  and  the 
County  Council  always  lets  us  know. 
Once  or  twice  we  have  toyed  with  the 
idea  of  trying  to  get  the  Ministry  of 
Transport  to  throw  in  an  equivalent  area 
of  land,  but  life  is  too  short. 

4935.  Professor  Stamp'.  In  {b)  you  say 
that  the  Act  ‘ laid  down  in  a permanent 
form  the  rights  of  the  Commoners  and 
the  lord  of  the  manor  respectively.  . . 
Did  it  state  specifically  who  were  the 

actual  commoners? 1 am  afraid  it  did 

not. 

4936.  Is  it  possible  that  there  may  be 
some  people  who  claim  common  rights 

but  are  still  not  known? 1 think  it 

is  a possibility.  In  our  district  com- 
mon rights  are  not  things  that  seem 
to  exist  in  a very  specific  form.  I think 
that  the  local  inhabitants  all  regard 
themselves  as  having  full  rights  of  access. 
The  other  rights  they  do  not  for  the  most 
part  exercise  and  I have  never  had  an 
individual  come  up,  thump  the  table  and 
say  ‘ I have  common  rights  because  I 
live  in  such  and  such  a cottage  ’.  The 
rights  are  a general,  incoherent  kind  of 
thing. 

4937.  In  the  third  sub-paragraph  you 
mention  ‘ photographic  carts  ’.  What 

were  they? ^We  have  never  known. 

This  was  in  1906.  I think  it  must  have 
referred  to  people  who  went  round  with 
stands  to  take  photographs — ^the  Act 
talks  of  ‘prohibiting  or  regulating  the 
placing  on  the  Commons  of  any  photo- 
graphic cart  or  of  any  show,  exhibition, 
swing,  roundabout  or  any  like  thing 

4938.  Chairman : The  fifth  sub-para- 
graph says  that  the  cottagers  still  collect 
kindling  wood.  Do  they  do  so  as  part 

of  their  common  rights? ^Yes;  in 

fact  they  do  so  not  only  from  woods  on 
the  commons  but  also  from  a great 
many  of  my  own  woods,  by  old  usage. 


4939.  Do  they  then  have  common 

rights  over  your  own  property? ^No, 

but  they  are  all  very  decent  folk. 

4940.  Do  you  make  it  plain  that  you 

are  giving  them  your  permission? 

Yes.  In  the  nesting  season  I sometimes 
ask  them  to  keep  out  for  a time. 

4941.  In  paragraph  5,  Recommenda- 
tions, the  suggestion  is  that  the  Con- 
servators’ responsibilities  should  be  trans- 
ferred to  the  Rural  District  Council  and 
a regulation  scheme  made  under  the  Act 
of  1899.  Would  that  be  approved  locally? 

^I  think  it  would  hardly  be  noticed. 

The  Conservators  are  a very  uncontro- 
versial  team,  a body  which  nobody 
really  knows  exists. 

4942.  How  are  the  Conservators 

appointed  under  the  Act  of  1906? 

They  are  the  owners  of  each  of  the  five 
Commons  or  their  representatives,  two 
representatives  appointed  by  the  Rural 
District  Council  and  I think  one  each 
from  the  four  parishes,  in  each  case,  the 
parish  representative  on  the  Rural 
District  Council. 

4943.  Professor  Stamp'.  Would  you 

regard  the  Rural  District  Council  as  the 
appropriate  local  authority  to  assume 
control  of  commons? 'In  this  particu- 

lar case  I think  it  would  be.  We  have 
such  a very  close  link  since  the  Clerk 
to  the  Council  handles  our  affairs  and 
keeps  the  minutes  and  members  of  the 
Council  already  sit  as  Conservators. 

4944.  Would  you  regard  a parish 
council  as  a sufficiently  large  or  repre- 
sentative body  to  manage  the  Commons? 

No.  because  they  come  in  different 

parishes. 

4945.  Why  not  give  control  to  the 

County  Council? ^The  County 

Council,  I think,  we  would  regard  as 
being  too  remote — neither  sufficiently 
interested  nor  near  to  the  area. 

4946.  Would  you  not  like  to  generalise 
further  and  say  that  from  your  experi- 
ence you  think  that  the  Rural  District 
Council  is  the  right  level  of  authority 

for  the  management  of  commons? 

iMy  experience  is  too  narrow  and 
specialised.  I would  say  that  it  would 
Ibe  in  the  case  of  South  Oxfordshire  ; the 
Rural  District  Council  could  presumably 
take  over  other  commons  in  the  area 
as  well,  such  as  iRussells  Water 
Common,  which  I mentioned  earlier. 
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4947.  Have  you  been  concerned  with 

the  survey  of  footpaths  which  is,  I think, 
primarily  the  responsibility  of  the  County 
Council? Not  as  Conservators. 

4948.  Have  you  heard  the  argument 
that  because  the  County  Council  is  the 
authority  charged  with  the  survey  of 
footpaths  it  is  also  the  most  appropriate 
body  to  be  charged,  under  legislation. 

with  the  delineation  of  commons? 

No,  I should  have  thought  myself  that 
it  was  rather  a specious  argument. 

4949.  Chairman'.  In  recommendation 
(3)  you  suggest : ‘ That  it  should  be  made 
possible  for  the  lord  of  the  manor  to  put 
to  productive  use  areas  of  common  land, 
provided  that  a measure  of  consent  is 
obtained  from  the  Commoners  . . .’ 
Would  not  that  consent  be  difficult  to 
obtain?  Are  you  referring  here  to  the 
people  who  use  commons  for  recreation? 

Yes,  though  some  do  not  use  it  at 

all. 

4950.  If,  in  fact,  the  responsibility 
were  transferred  to  the  District  Council 
would  the  matter  not  be  left  to  the 

discretion  of  the  District  Council? 

No,  I feel  that  that  would  lead  to  ex- 
tinguishment of  a part  of  the  com- 
moners’ ancient  rights.  These  rights 
ought  not  'to  be  detracted  from  in  any 
way  without  a measure  of  consent  which 
I think  in  many  cases  would  be  forth- 
coming. 

4951.  Would  there  be  sufficient  interest 

to  hold  a plebiscite? T did  once  go 

into  this  point  with  the  Commons,  Open 
Spaces  and  Footpaths  Preservation 
Society  and  they  sent  me  information 
about  the  holding  of  a Manor  Court. 
I have  often  toyed  with  the  idea — 
particularly  in  relation  to  the  17  acres 
of  agricultural  land  which  we  discussed 
earlier,  because  we  wanted  to  have  that 
fenced  in  and  used  properly  for  farming. 

4952.  Professor  Stamp:  In  this  con- 

nection what  did  you  envisage  in  ‘ pro- 
ductive use’? 1 envisaged  either 

grazing  where  that  was  possible,  which 
on  the  17  acres  it  still  is,  or  the  estab- 
lishing of  new  plantations,  perhaps  com- 
bined with  natural  regeneration. 

4953.  Would  it  involve  fencing,  either 

temporary  or  permanent? Yes,  1 

think  it  would. 


4954.  Chairman:  Even  for  grazing? 

Yes,  certainly  for  grazing.  All  these 

Commons,  where  there  is  grassland, 
would  be  infinitely  better  if  somebody 
could  run  a few  sheep  over  them ; but 
without  at  least  temporary  fencing  that 
is  impossible. 

4955.  Professor  Stamp:  Would  you  be 

content  with  temporary  fencing? It 

would  depend  upon  the  .scheme.  For 
woodland,  1 would  like  to  envisage  a 
possibility  of  permanent  fencing  or 
fencing  that  was  at  least  permanent  until 
a plantatio-n  had  become  mature. 

4956.  If  yoai  had  permanent  fencing 

would  that  necessarily  involve  the  pro- 
hibition of  public  access? ^No. 

4957.  Mr.  Evans:  Do  you  think  U 
would  be  possible  to  maintain  the  e.sscncc 
of  the  ancient  rights,  namely  grazing, 
and  yet  establish  fresh  woodlands  on 

the  Commons? The  areas  of  Ihc 

various  Commons  on  which  there  still 
is  any  possibility  of  normal  grazing  by 
domestic  animals  are  very  small,  and  I 
do  not  think,  in  any  case,  that  anybody 
would  dream  of  planting  anything  on 
them  except  one  or  two  ornamental  trees 
to  replace  those  which  had  become 
dangerous.  There  are  other  virgin  scrub 
areas,  however,  which  could  certainly  be 
put  to  more  genuinely  profitable  use 
than  they  are  at  present,  if  anybody  had 
the  time  and  money  to  do  it. 

4958.  Chiiirnum ; What  sort  of  pro- 
portion of  'the  Commons  is  now  itn- 

penetrable  scrub? f would  say  about 

one-fifth — a quarter  of  the  area,  I would 
say,  was  proof  against  penetration  by 
an  elderly  lady  with  a picnic  basket.  Bui 
it  cannot  be  said  to  be  absolutely 
impenetrable. 

4959.  Is  there  a fair  extent  of  wood- 
land?  Yes.  The  main  hcechwood  urci» 

is  under-thinned,  though  it  has  been 
thinned  since  the  war. 

4960.  Is  it  accessible? Absolutely, 

4961.  What  .sort  of  area  does  it  cover? 

Between  120  acres  and  160  acres, 

nO't  more. 

Chairman : Thank  you  very  much 
indeed.  Colonel  Fleming.  We  are  most 
grateful  to  you  for  coming  along  today. 


{The  witness  withdrew?) 
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at  26,  Sussex  Place,  London,  N.W.l. 


Thursday,  7th  March,  1957 


Present: 

Sir  Ivor  Jennings,  K.B.E.,  Q.C. 

Chairman 

Mr.  C.  M.  Floyd,  O.B.E.,  F.R.I.C.S..  Mrs.  F.  B.  Baton,  J.P. 

F.L.A.S.  Professor  Alun  Roberts,  Ph.D. 

Dr.  W.  G.  FIosktns,  Ph.D.  Sir  Donald  Scott 

Mr.  Ivor  Morris,  J.P.  Professor  L.  Dudley  Stamp,  C.B.E., 

D.Sc.,  D.Lit. 


Mr.  O.  L.  Wilde,  Secrelaiy 
Mr.  W.  T.  Barker,  Assistant  Secretary 


Memorandum  of  Evidence  submitted  by  The  Boxmoor  Trust 


Property 

The  Boxmoor  Trustees  own  and  manage : — 

(fl)  Boxmoor,  a common  containing  roughly  some  160  acres. 

(ft)  A common  known  as  Shothanger  and  Dew  Green  Common  containing 
about  60  acres.  , . 

(c)  A Common  known  as  Row  Down  or  Roughdown  Common  containing 

about  23  acres.  . t 

I/A  CiTfiin  oronertv  consisting  ot  a Lime  Juice  Factory  (built  on  the  site  oi  a 
whart)  eleven  old  cottages,  six  villas  built  in  1916,  eight  cottages  built  in 
1916  and  six  other  old  houses. 

The  whole  oi  («)  above  is  situated  in  the  Borough  of  Hemel  H^Mead  (now  a 
Trustees  have  no  power  ot  purchase  or  sale. 


'"nwr-hp  .innual  uross  income  of  the  Trust  is  in  the  neighbourhood  of  £1,400  and 
(2)  The  of  nroperty  with  occasional  assistance  from 
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The  Trustees  while  they  have  no  power  o£  sale  or  purchase  were  advised  many 
years  ago  that  they  could  exchange  property  by  which  means  they  have  from  time 
to  time  been  able  to  slightly  increase  the  area  of  their  Commons  in  spite  of  the 
fact  that  the  L.M.S.  Railway  within  the  latter  part  of  the  Nineteenth  century  built 
their  main  line  over  a part  of  the  Trust  property  and  thereby  took  some  acreage 
from  the  Moors. 

They  are  at  the  present  time  negotiating  an  exchange  with  the  Hemel  Hempstead 
Development  Corporation  which  will  probably  add  some  ten  acres  or  so  to  the 
Moor. 

History 

Some  time  before  1594  Queen  Elizabeth  gave  a considerable  tract  of  land  in  llie 
County  of  Hertford  to  the  Rt.  Hon.  Robert  Earl  of  Leicester.  Subsequently  all  that 
the  Meadow  of  Hemelhempsled  commonly  known  by  the  name  of  Castle  Mead, 
Haywards  Mead,  Baylie  Mead,  Haybourn  Mead,  The  Common  Mead  (alia,s  Two 
Waters  Moore)  together  with  the  liberty  of  fishing  in  the  water  running  through  the 
said  Meadow  which  had  been  included  in  this  gift  was  conveyed  by  the  Earl  of 
Leicester  to  three  local  inhabitants  upon  a secret  trust,  the  purchase  money  for 
this  conveyance  seems  lo  have  been  raised  by  Public  .subscriplion  and  the  Trust 
was  for  the  benefit  and  only  use  of  the  Inhabitants  of  Hemelhempsled  and  Boving- 
ton  (now  Bovingdon,  a village  three  miles  from  Hemel  Hemp.stcad)  their  heirs  and 
assigns  for  ever  in  as  fully  ample  and  beneficial  manner  as  the  said  Rt.  Hon. 
Robert  Earl  of  Leicester  might  have  enjoyed  the  same.  In  1594  the  iwo  siirviving 
members  of  the  three  local  inhabitants  conveyed  the  Meadow  or  Moor  to  some 
sixty-seven  Feoffee.s  to  the  use  and  behoof  of  all  persons  who  for  the  time  being 
should  dwell  within  Hemelhempsled  and  Bovington  in  equal  portions.  It  was  agreed 
that  twelve  of  the  best  of  the  Inhabitants  should  be  responsible  for  making  such 
Orders  and  Byelaws  as  should  be  necessary  and  that  should  twenty,  thirty  or  forty 
of  the  original  sixty-seven  Feoffees  die,  then  the  Baylie  of  Hemelhempsled  for  the 
time  being  would  be  reouested  to  nominate  replacements  and  a new  Feoffment 
would  then  be  made.  Subsequent  Feoffments  were  made  in  16.59,  1711,  17.57  and 
1787  and  on  each  occasion  some  fifty  or  sixty  Local  Inhabitants  became  seized  of 
the  property  in  sim  ilar  trusts  to  the  original. 

In  1799  The  then  Trustees  sold  off  part  of  Boxmoor  for  the  building  of  the 
Grand  Junction  Canal  and  in  1804  Messrs.  Fourdrinier  two  Wholesale  Stationcr.s 
were  allowed  to  build  on  land  to  the  front  of  the  Mill  at  Two  Waters. 

There  is  no  record  of  how  the  Trustees  managed  this  Moor  during  this  long 
period  but  no  doubt  a good  deal  of  grazing  musst  have  taken  place  probably  under 
some  sort  of  control  as  a great  point  was  made  of  this  when  the  Act  mentioned 
later  was  obtained. 

The  Feoffees  of  Trustees  seem  about  this  time  to  have  been  doubtful  as  U> 
whether  they  were  legally  appointed  and  as  to  the  precise  extent  of  their  obligations 
or  powers.  When  in  doubt  they  appear  to  have  called  a meeting  of  the  inhabilaiiLs, 
Such  meetings  as  the  population  grew  was  no  doubt  cumbersome  and  made  adminis- 
tration extremely  difflcuU.  The  money  which  had  been  received  from  the  Grand 
Jimclion  Canal  Company  and  from  Messrs.  Fourdrinier,  the  two  Whole.salc 
Stalioners,  was  used  as  to  three  quarters  in  constructing  a Wharf  which  Is  still  in 
existence  and  belongs  to  the  Trustees  and  a Workhouse  in  Hemelhemp,5led  and 
as  to  one  quarter  for  Poor  Relief  in  Bovingdon. 

Probably  because  of  the  doubt  as  to  who  was  legally  entitled  to  the  Meadow 
or  Moor,  or  possibly  owing  to  lack  of  powers  and  supervision,  various  encroachments 
and  trespasses  had  been  made  by  grazing,  removing  soil  and  even  building  The 
Trustees  fell  themselves  quite  unable  to  cope  with  this  state  of  affairs  and  said 
that  ‘ the  Power.s  vested  in  the  Trustees  have  been  found  totally  inadequate  ’ properly 
to  execute  the  Trust. 

The  Boxmoor  Act,  1809 

Accordingly  steps  were  taken  to  obtain  a private  Act  of  Parliament  and  in  1809 
this  Act  was  passed  which  had  the  effect  of  vesting  the  Moor  (then  for  the  first 
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time  called  Boxmoor)  and  the  property  which  went  with  it  in  twelve  Trustees. 
The  Conveyance  to  the  Grand  Junction  Canal  Company  was  confirmed  and  so 
was  the  Conveyance  to  Messrs.  Fourdrinier.  The  application  of  the  money  received 
as  a result  of  these  transactions  was  also  approved. 

The  Act  granted  the  Trustees  the  following  powers:  — 

(1)  All  actions  and  suits  should  be  commenced  in  the  name  of  one  of  the 
Trustees. 

(2)  The  Trustees  were  given  powers  to  make  Rules,  Orders,  Byelaws  and  Regula- 
tions with  regard  to  the  Moor  and  their  other  property  but  unfortunately  the  Act 
provided  no  sanctions  or  punishments  for  the  non-observance  of  any  Rules  so 
made. 

(3)  The  rents  and  profits  were  to  be  used  in  payment  of  the  costs,  charges  or 
expenses  in  obtaining  the  act  of  Parliament  and  subsequently  in  ‘ improving  using 
enjoying  and  possessing  ’ the  Moor  for  the  best  use  and  advantage  of  the  inhabitants 
of  Hemel  Hempstead  and  Bovingdon  and  the  balance  was  to  be  used  as  to  three 
quarters  as  the  inhabitants  of  Hemelhempsted  should  direct  and  as  to  one  quarter 
as  the  inhabitants  of  Bovingdon  should  direct. 

(4)  Power  to  grant  leases  was  given  in  respect  of  the  Wharf  for  terms  not  exceed- 
ing twenty-one  years  and  in  respect  of  the  remainder  of  the  buildings  on  the  Trust 
property  for  terms  not  exceeding  forty  years.  There  is  also  a somewhat  vague 
provision  in  this  Act  that  the  Trustees  may  enclose  any  part  of  the  Moor  which 
is  incapable  of  being  drained  or  improved  for  the  purposes  of  pasture  (not  exceed- 
ing in  the  whole  forty  acres)  for  the  purpose  of  being  converted  into  osier  beds 
or  for  any  other  purpose  that  may  be  deemed  expedient  and  to  let  this  for  forty 
years. 

(5)  The  Trustees  were  given  power  to  regulate  or  stint  the  quantity  of  cattle 
to  be  turned  on  the  Moor — a power  which  the  Trustees  have  most  regularly  exer- 
cised and  still  exercise,  the  stint  being  exercised  in  the  following  manner:  — 

At  the  time  of  passing  of  the  Act  a ‘ Share  Iron  ’ was  attached  to  each  house 
then  existing  in  Hemel  Hempstead  and  Bovingdon.  In  respect  of  this  Share  Iron 
tile  inhabitant  Householder  for  the  time  being  of  the  house  is  entitled  to  receive 
a pasture  ticket.  In  order  to  depasture  an  animal  on  the  Moor  (the  grazing  rights 
only  apply  to  the  original  Boxmoor  and  not  to  the  Commons  subsequently  pur- 
chased) a number  of  pasture  tickets  are  required,  the  number  differing  according 
to  the  animals:  one  for  a goose,  two  for  a hog,  three  for  a donkey  or  heifer  or 
steer,  four  for  a heifer  or  steer  over  one  year  but  under  two  years,  five  for  an  ox 
cow  heifer  or  steer  over  two  years  or  a yearling  colt,  six  for  a milking  cow  or  cow 
in  calf  or  mare  or  gelding  and  seven  for  a mare  and  foal  or  mare  in  foal. 

The  Trustees  meet  in  the  Spring  each  year  on  two  occasions  once  in  Hemel 
Hempstead  and  once  in  Boxmoor  (which  is  in  fact  part  of  the  Borough  of  Hemel 
Hempstead)  and  issue  tickets  to  inhabitants  householders  who  are  entitled  to  them 
and  who  apply  in  person  or  by  deputy  for  their  tickets.  A list  of  inhabitant  house- 
holders occupying  the  houses  entitled  to  a ticket  is  prepared  and  so  far  as  possible 
kept  up  to  date  and  a note  is  made  on  this  list  of  the  farmers  tickets  are  issued  to. 

Graziers  and  those  wishing  to  depasture  animals  then  buy  these  tickets  (which 
by  the  act  are  made  transferable)  at  whatever  price  they  can  get  them  from  the 
householders  until  they  have  purchased  a sufficient  number  of  tickets  to  entitle 
them  to  depasture  the  number  and  type  of  animal  they  wish  to  depasture. 

The  Trustees  then  sit  on  a third  occasion  and  the  graziers  hand  over  the  tickets 
they  have  purchased  and  receive  in  exchange  cards  authorising  them  to  turn  so 
many  beasts  on  to  the  moor  for  the  grazing  season  (which  is  fixed  by  the  Trustees). 

Some  of  the  houses  with  share  irons  have  of  course  fallen  down  or  been  removed 
and  in  these  cases  the  Trustees  take  charge  of  the  .share  irons  and  actually  sell 
on  the  exchange  day  tickets  to  graziers  who  have  not  sufficient. 

The  Trustees  fix  their  own  price  which  is  always  higher  than  the  average  price 
paid  by  the  graziers  to  the  inhabitants  for  the  tickets  sold  by  them. 
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The  Trustees  employ  two  herdsmen  to  look  after  the  depastured  cattle  while 
on  the  moor  and  generally  to  keep  the  moor  tidy. 

In  1955  66  animals  were  turned  on  to  the  Moor:  26  horses,  11  cows  and  29 
heifers.  These  66  animals  were  owned  by  19  people.  In  1936  96  animals  were  put 
on  the  Moor  by  20  people  and  in  1946  92  animals  were  put  out  by  15  people. 
In  1948  Kernel  Hempstead  was  designated  as  a New  Town  with  an  ultimate  ppula- 
tion  of  60,000.  It  would  seem  therefore  that  the  New  Town  has  already  had  an 
effect  on  the  demand  for  grazing  and  that  this  demand  will  probably  decrease 
as  the  New  Town  grows.  With  the  Trustees’  present  powers  it  would  be  didicult 
in  the  extreme  to  keep  the  Moor  in  any  sort  of  order  unless  it  wa.s  grazed. 

(6)  The  Act  lays  down  that  Trustees  are  to  be  elected  for  their  lifetimes 
residence  in  the  District.  They  are  elected  by  a majority  of  the  inhabitants  of  Hemel 
Hempstead  and  Bovingdon  and  an  election  thus  involves  the  preparation  of  a 
special  register  of  Inhabitant  Householders. 

The  Trustees  were  advised  many  years  ago  that  the  Ballot  Acts  did  not  apply 
and  voting  is  therefore  quite  open.  The  last  election  held  m this  way  took  place  in 
the  year  1922. 

It  will  be  appreciated  that  with  the  very  considerably  increased  population  (the 
population  of  Hemel  Hempstead  is  now  about  40,0M  and  is  growing  at  the 
rate  of  probably  about  4,000  a year)  an  election  as  laid  down  by  the  Act  has 
become  a practical  impossibility  and  on  the  last  occasion  when  the  number  ^ of 
Trustees  had  fiot  down  to  four  or  five  the  assistance  of  the  Chanty  Commission 
was  enlisted  and  they  made  an  order  (in  the  year  1951)  appointing  certain  persons 
who  were  selected  by  a Public  meeting  called  for  this  purpose  to  be  Trustees. 

By  this  means  the  number  of  Trustees  was  put  up  to  the  12  laid  down  by  the  Act. 

This  is  of  course  a somewhat  unsatisfactory  method  as  Public  Meetings  of  this 
sort  are  not  very  largely  attended  and  it  is  quite  possible  for  the  meeting  to  be 
packed  by  the  supporters  of  one  or  more  individuals. 

Cl)  The  Trustees— always  rather  hampered  by  the  grazing  rights— have  allowed 
and  still  allow  certain  portions  of  the  moor  to  be  used  for  cricket  grounds  and 
the  playing  of  football  and  in  fact  .a  small  golf  club  play  golf  on  Shothanger 
Common  on  a 9 hole  course  with  the  Trustees’  permission  but  the  Trustees  powers 
are  so  indefinite  that  these  games  are  only  possible  w.ith  the  general  goodwill  of 
the  inhabitants  and  difficulties  quite  frequently  arise. 

(8)  As  has  been  said  the  Act  lays  down  that  any  surplus  is  tO'  be  used  a.s  to 
i as  the  inhabitants  of  Hemel  Hempstead  decide  and  as  to  -J-  as  the  inhabitants  of 
Bovingdon  decide— perhaps  fortunately  there  has  been  no  surjolus  for  very  many 
years  principally  because  the  Trustees’  income  is  small  and  their  property  is  mostly 
very  old  and  in  need  of  constant  repair  and  of  course  the  wages  of  the  herdsmen 
have  very  much  increased. 

On  the  last  -occas.ion  when  a surplus  was  declared  the  inhabitant  householders 
seem  to  have  voted  the  sum  available  for  the  estimate  object  of  winding  the  Parish 
■Clock  for  a year. 

(9)  The  Charity  Commission  have  been  most  helpful  to  the  Trustees  in  the  past. 
Fo-r  example  when  there  was  a popular  demand  for  a few  acres  of  the  Moor  to 
be  used  for  the  purposes  of  a public  recreation  ground  (no  games  are  played  on 
this)  they  made  a scheme  authorising  the  Trustees  to  let  on  lease  this  portion  of 
the  moor  to  the  Hemel  Hempstead  Corporation  tor  a period  of  14  years— a period 
which  has  recently  been  renewed  by  a further  order. 

(10)  Many  difficulties  have  arisen  from  time  to  time  when  portions  of  the  Moor 
were  required  for  road  widening  .and  other  Local  Authority  purposes.  On  one 
of  these  occasions  when  the  Herts  County  Council  required  a portion  of  the 
Wharf  premises  previously  mentioned  including  an  office  building  erected  on  part 
of  this  the  purchase  money  had  to  be  paid  into  Court  and  application  made  by 
the  Trustees  for  it  to  be  paid  out  again — a complicated  and  expensive  procedure 
which  would  have  been  totally  unnecessary  had  the  Trustees  possessed  normal 
.powers  to  deal  with  this  property. 
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(11)  It  will  be  clear  from  ‘the  foregoing  that  the  Trustees  who  have  over  a long 
period  of  years  done  their  best  to  use  their  moors  as  directed  by  the  Act  of 
Parliament  have  done  this  labouring  under  enormous  difhculties  owing  to  the 
fact  that  they  really  have  quite  insufficient  powers  to  do  the  job  properly. 

It  will  also  be  appreoiated  that  now  Hemel  Hempstead  is  rapidly  becorning  a 
large  manufacturing  town  the  demands  on  its  open  spaces  are  changing. 

Grazing  demands  will  probably  get  less  and  less  and  demand  for  recreational 
facilities  will  increase. 

The  Trustees  really  want 

(1)  Powers  to  purchase  and  sell  property  (the  latter  if  thought  advisable  with 
the  consent  of  somebody  lake  the  Charity  Commission). 

(2)  A proper  method  of  selecting  trustees — some  might  be  appointed  by  the 
Local  Authorities  concerned  and  the  remainder  possibly  selected  by  the  Trustees 
as  vacancies  occur. 

(3)  Powers  to  make  Byelaws  and  enforce  them  and  to  generally  manage  their 
property. 

(4)  Powers  to  relegate  the  grazing  to  some  parts  of  the  Moor  or  even  to  buy 
out  the  graziers  as  demands  get  less. 

(5)  Powers  to  borrow  money  on  the  security  of  their  assets  and  rebuild 
property  where  required. 

(6)  Powers  to  set  aside  parts  of  their  Moors  for  recreational  purposes. 

In  short  the  Trustees  possess  a valuable  acreage  of  common  ground  which  with 
proper  powers  could  become  an  even  greater  asset  than  it  now  is  to  the  locality. 


Examination  of  witness 

Lt.-Colonel  L.  F.  Smeathman,  D.S.O.,  M.C.,  D.L.,  on  behalf  of  the  Boxmoor  Trust. 
Called  and  Examined. 


4962.  Chairman:  We  are  very  grate- 
ful to  you,  Colonel  Smeathman,  for 
supplying  us  with  a memorandum  and 
for  agreeing  to  come  and  give  further 
evidence  to  us.  May  I ask  one  question 
on  the  memorandum  purely  out  of 
curiosity.  You  refer  to  a grant  of  land 
by  Queen  Elizabeth  I to  the  Earl  of 
Leicester.  Did  that  comprise  the  grant 

of  a single  manor? ^There  were  two 

manors  concerned  in  the  grant;  those 
of  Abbot’s  Langley  and  King’s  Langley. 
I think  that  what  is  now  Boxmoor  may 
have  been  at  that  time  part  of  King  s 
Langley  Manor. 

4963  1 notice  some  parts  of  Boxmoor 
are  called  meads.  Were  these  commons 
part  of  the  meadow  of  the  manor? 
They  were  not,  as  far  as  I know,  ever 
part  of  the  waste  of  any  manor. 

4964.  In  whom  is  the  land  vested? 

^It  is  vested  now  in  the  trustees 

appointed  under  . our  private  Act  of 
Parliament. 


4965.  But  from  whom  was  the  land 
originally  transferred,  when  the  trust 

was  created? It  started  long  before 

the  Act  of  Parliament  was  passed  in 
1809.  Originally  three  local  inhabitants 
in  the  days  of  Queen  Elizabeth  I bought 
the  land,  I think,  by  public  subscription, 
from  the  Earl  of  Leicester  and  then 
transferred  it  to  some  sixty  local  inhabi- 
tants, for  the  benefit  of  the  inhabitant 
householders — that  is  how  the  trust 
began. 

4966.  Turning  now  to  other  questions, 
would  the  Trust  be  in  financial  difficul- 
ties in  managing  the  common  land  but 
for  its  income  from  other  properties? 

^Yes ; our  finances  are  almost  entirely 

supported  by  the  rents  obtained  from  the 
other  property  which  the  Trust  owns.  The 
Trust  has  been  rather  more  fortunate 
lately ; Hemel  Hempstead,  as  you  taow, 
is  now  a New  Town,  and  the  New  Town 
Development  Corporation  have  had  to 
lay  sewers,  water  mains  and  so  on  across 
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the  Moor,  which  is  a large  tract  of  land. 
They  have  had  to  make  us  some  pay- 
ment on  every  occasion,  so  that  we  are 
rather  better  off  now  than  we  were. 

4967.  Profcxxor  Stamp:  Is  any  part 

of  your  income  derived  from  the  com- 
mon land? Only  very  indirectly.  The 

actual  grazing  is  managed  through  the 
sale  of  tickets.  Every  house  that  was  in 
existence  when  the  Act  of  1809  was 
passed  was  given  a ‘ share  iron  ’ which 
entitled  the  holder  to  one  ticket  to  pas- 
ture cattle  or  other  ibeasts  on  the  Moor  ; 
in  fact,  though,  one  ticket  alone  does  not 
entitle  one  to  graze  any  animal  (except 
a goose) — more  than  one  are  required 
for  the  larger  animals.  But  whenever 
houses  have  been  pulled  down  the 
Trustees  have  taken  charge  of  the  share 
irons,  and  every  year,  when  the  grazing 
tickets  are  dealt  with,  they  themselves 
sell  some  of  the  tickets  they  have  got 
in  this  way  to  graziers,  who  are  anxious 
to  make  up  the  number  they  require  in 
order  to  pasture  their  beasts.  That  is  the 
only  direct  income  the  Trustees  get. 

4968.  Is  it  quite  small? Yes,  abolit 

£50  a year. 

4969.  Is  there  no  income  from  letting 

the  right  to  hold  fairs,  and  so  on? 

No,  we  do  not  allow  that.  The  Trustees 
have  never  let  any  fair  or  other  organi- 
sation go  on  to'  the  Moor  at  all,  the 
difficulty  being  that  once  you  start 
allowing  it  you  do  not  know  when  you 
will  be  able  to  stop.  There  is  no  other 
income  at  all. 

4970.  Chairman : If  the  income  the 
Trust  gets  from  its  other  properties  does 
not  increase,  will  you  soon  be  in  finan- 
cial difficulties?— —I  do  not  think  so. 
We  actually  have  Messrs.  Rose  and  Co.’s 
lime  juice  factory  on  part  of  our  pro- 
perty— ^on  a wharf,  which  was  made 
when  the  Grand  Junction  Canal,  which 
ran  right  through  the  Moor,  was  made. 
Messrs.  Rose  and  Co,  were  given  a lease 
of  this  wharf  (the  Trustees  are  only 
allowed  to  give  21-year  leases  under  the 
Act)  and,  rather  boldly,  they  built  a 
£30,000  or  £40,000  factory  on  the  wharf 
on  the  strength  of  the  lease.  The  rent 
for  it  is  now  between  £400  and  £500  a 
year. 

4971.  Would  it  be  difficult  to  keep  the 
Moor  in  good  condition  if  grazing 

stopped? ^Very  dififioult ; in  fact  it 

would  have  to  be  mown  twice  a year, 


and  it  is  a large  area — about  160  acres. 

It  could  be  done,  I suppose,  but  it  would 
be  expensive,  I do  not  think,  personally, 
that  there  is  much  risk  of  grazing 
stopping.  This  year  we  have,  I think,  99 
or  100  beasts  on  the  Moor.  TThat  is  quite 
enough. 

4972.  Is  it  good  grazing? It  is  first-. 

class.  There  is  a stream  which  runs 
through  the  middle. 

4973.  That  is  one  reason  why  I asked 
you  if  the  meads  had  originally  been 
part  of  one  of  the  pastures  of  a manor. 

^I  do  not  think  there  is  any  evidence 

of  that.  In  fact,  the  Moor  really  lies 
more  in  another  manor,  the  Manor  of 
Hemel  Hempstead,  which  had  nothing 
to  do  with  the  Earl  of  Leicester  at  all. 

4974.  Was  it  a Crown  Manor? No, 

it  belonged  to  a family  called  Halsey. 

4975.  Has  there  ever  been  trouble,  or 
any  serious  difficulty,  between  sportsmen 

and  the  commoners? Not  really.  The 

Trustees  have  allowed  all  games  to  be 
played  on  certain  parts  of  the  Moor — 
.which  probably  they  have  no  right  to  do 
— and  there  is  also  a small  golf  course 
on  one  of  the  commons.  In  1899  the 
Trustees  bought  two  commons — I do  not 
know  how — which  are  close  to  the  Moor, 
which  were  manorial  waste,  and  this 
golf  course  is  on  one  of  them.  The  only 
troubles  there  have  been — and  they 
have  been  very  slight  ones — have  centred 
round  people  riding  horses  over  the  golf 
course  which  rather  spoils  the  fairway. 

4976.  Is  Boxmoor  a common  within 
the  terms  of  Section  193  of  the  Law  of 

Property  Act,  1925? 1 imagine  so. 

I have  never  settled  the  matter  ; there 
is  no  definition  of  commons  so  far  as 
I remember  in  that  Act,  but  I suppo.se 
Boxmoor  is  a common.  Of  course,  under 
our  private  Act  it  is  to  be  held  by  the 
Trustees  only  for  the  benefit  of  the 
inhabitants  of  Hemel  Hempstead  and 
BoV'ingdon — ^it  is  not  a common  to  the 
extent  that  the  public  at  large  are 
entitled  to  use  it. 

4977.  Is  it  however  within  the  area 
of  the  borough  of  Hemel  Hempstead? 
^Yes. 

4978.  Mr.  Floyd:  Returning  to  the 
grazing,  are  the  cattle  which  are  grazed 

T.T.  herds? No,  that  is  one  of  the 

problems.  Unless  we  fence  off  the 
grazing  commons  with  a double  wire 
fence'  they  cannot  he  used  for  T.T. 
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cattle— as  you  know,  the  regulations  are 
rather  strict:  there  has  to  be  a double 
fence,  and  so  on.  The  Trustees  are  now 
engaged  in  arranging  an  exchange  of 
land  with  the  Hemel  Hempstead  De- 
velopment Corporation,  which  will  prob- 
ably give  them  in  the  end  another  ten 
acres  of  grazing  land,  and  it  is  quite 
possible  that,  if  and  when  that  is  con- 
cluded, they  may  be  able  to  make  the 
necessary  arrangements  to  enable  T.T. 
cattle  to  be  grazed  on  that  part. 

4979.  Chairman:  Do  you  mean  it  will 

be  fenced? Yes. 

4980.  Professor  Alun  Roberts:  Is  not 
your  difficulty  an  interim  one?  When 
the  whole  area  is  declared  clean  will 
not  T.T.  stock  come  back  again  although 
in  the  meantime  they  have  to  be  kept 

off  the  Moor? Yes,  It  has  been 

suggested  that  the  actual  piece  involved 
In  the  exchange  should  be  made  into  a 
T.T.  area.  We  may  then  be  able  to  fence 
off  that  part. 

4981.  But  will  that  be  big  enough  to 

contain  all  the  99  beasts? ^No,  but  I 

do  not  think  everybody  would  want  to 
put  on  T.T.  cattle.  Some  of  the  99  beasts 
are  horses,  and  none  of  the  existing 
cattle  are  T.T.  Of  course,  if  the  country 
goes  completely  T.T.  then  that  will  be 
the  end  of  the  matter.  That,  however, 
will  take  some  time  to  achieve. 

4982.  Chairman : Have  you  had  any 

trouble  with  cars  on  the  common? 

No ; we  have  fenced  most  of  it  to  keep 
the  cattle  in. 

4983.  Have  you  fenced  it  all?— Not 
quite,  but  very  nearly.  We  had  some 
trouble  with  cars,  not  on  the  Moor  but 
on  the  other  two  commons.  We  cured 
that  quite  simply  by  making  a bank  at 
the  edge  of  the  road  over  which  cars 
could  not  pass. 

4984.  Mrs.  Patou : Did  you  meet  with 
any  opposition  to  the  fencing  which  you 

did? ^No.  I should  add,  of  course, 

that  many  gates  were  put  in  it.  We  left 
means  of  access,  and  made  it  possible 
to  wheel  perambulators  and  that  sort  of 
thing  on  to  the  Moor.  We  had  to  put 
up  the  fencing  because  the  road  in  ques- 
tion is  a main  road,  and  it  was  getting 
very  dangerous  for  the  cattle. 


4985.  Professor  Stamp:  Are  you  satis- 
fied that  you  had  a right  to  erect  fences? 

1 do  not  think  we  had  any  right  at 

all. 

4986.  Chairman:  But  was  there,  in 

fact,  any  opposition? No,  the  fencing 

has  been  done  rather  gradually. 

4987.  U has  been  suggested  to  us  that 
commons  like  Boxmoor,  which  are  really 
intended  primarily  for  the  benefit  of  the 
local  inhabitants,  might  be  handed  over 
to  the  local  autWities.  What  would  be 
the  local  attitude  to  that  suggestion? 

^Thcy  would  hate  it.  Of  course  there 

are  commons  and  commons.  I was  Clerk 
to  the  Hemel  Hempstead  Rural  District 
Council  for  a long  time.  There  are 
several  commons  in  their  district— 
Chipperfield  Common  of  some  60-70 
acres  is  one  of  them,  it  is  quite  a beauty 
spot,  and  another  is  King’s  Langley 
Common.  Both  those  were  manorial 
waste  belonging  to  a lord  of  the  manor, 
who  gave  one  and  sold  the  other  for 
£100  to  the  local  authority.  The  autho- 
rity appointed  a common-keeper,  and 
they  keep  the  commons  in  good  shape. 
The  point  is  that  there  was  no  income 
attached  to  them.  While  I do  not  know 
what  would  happen  in  otW  places,  1 
do  know  that  with  our  Moor,  which  has 
a sufficient  income  attached  to  it  to 
enable  it  to  be  run  reasonably  well, 
there  would  be  a great  deal  of  local 
opposition  if  there  was  any  suggestion 
of  handing  it  over, 

4988.  On  what  grounds  would  the 

objection  be  made? 1 think  the  pub- 

lic feel  that  once  a common  gets  into 
the  hands  of  a local  authority  no  one 
know.s  where  the  expense  is  going  to 
end ; and  all  sorts  of  regulations  might 
be  attached  to  its  use. 

4989.  Mrs.  Paton : With  a population 
of  40,000  is  not  a considerable  expense 
necessary  in  order  to  make  the  Moor 
really  pleasurable  to  so  many?  In  the 

future  will  not  the  expense  grow? 1 

think  the  population  will  be  80,000  be- 
fore the  New  Town  is  finished.  The  only 
way  in  which  the  Trustees  have  been 
able  to  get  anything  positive  done  has 
been  with  the  help  of  the  Charity  Com- 
missioners, who  have  been  extraordin- 
arily good  to  us.  We  had  a scheme  on 
foot  in  the  1930’s,  which  we  settled  in 
draft  with  the  Hemel  Hempstead  Cor- 
poration and  everybody  else  concerned, 
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by  which  we  were  to  hand  over  part  of 
the  Moor,  which  is  largely  used  now  for 
cricket  and  so  on,  to  the  Kernel  Hemp- 
stead Corporation,  and  were  to  buy — 
so  as  to  keep  the  grazing  at  the  same 
level — 20  or  30  acres  of  grazing  land 
at  Chaulden  Meadows.  Unfortunately, 
though,  the  scheme  did  not  go  through. 
I think  that  .the  Kernel  Hempstead  Cor- 
poration would  have  turned  their  part 
into  a public  park  and  amusement  place, 
and  that  would,  I think,  have  rather 
eased  the  situation  all  round.  In  fact,  a 
small  part  of  it — not  more,  I suppose, 
than  five  acres — has,  under  a scheme 
made  by  the  Charity  Commission,  been 
let  on  lease  to  the  Kernel  Hempstead 
Corporation,  which  they  have  turned  into 
a public  recreation  ground. 

4990,  Chairman ; Have  you  found  the 

Charity  Commission  very  helpful? 

Most  helpful.  What  they  do  is  to  make  a 
scheme.  They  have  some  resourceful 
ways  of  making  schemes,  which  seem  to 
have  great  force.  One  of  our  troubles, 
of  course,  is  in  the  method  of  appoint- 
ment of  new  trustees— we  mention  this 
in,  paragraph  21  onwards.  It  is  quite  an 
impossible  method  at  the  present  time 
because  the  electors  are  the  inhabitant 
householders,  who  number  now,  1 sup- 
pose, some  20,000.  The  Ballot  Acts  do 
not  apply,  so  the  voting  is  open  and  there 
are  no  rules  governing  it  at  all.  I can 
remember  the  last  election  held  in  this 
way  in  1922.  Of  course,  the  town  was 
smaller  then,  with  some  live  to  six 
thousand  inhabitant  householders  only. 
We  had  to  prepare  a special  register  and 
then  sit  down  to  take  the  votes ; every- 
body who  voted  had  to  tell  us  whom 
they  wanted  to  vote  for.  The  public  do 
not  enjoy  that  sort  of  thing  much  now- 
adays. 

4991.  Was  it  like  the  old  hustings  in 
fact? — — Yes.  For  the  very  last  election 
we  got  over  the  problem  with  the  assist- 
ance of  the  Charity  Commission  by 
having  a couple  of  public  meetings, 
which  were  attended  by  perhaps  50  or 
100  inhabitant  householders  out  of  the 
5,000  who  were  entitled  to  attend.  At 
the  first  one  they  nominated  certain 
people  for  election,  and  at  the  second 
one  they  selected  them  ; then  the  Charity 
Commission  made  an  order  appointing 
those  people  to  be  the  Trustees.  We  got 
over  the  difficulty  in  that  way,  but  it  is 


a very  slipshod  and  most  unsatisfactory 
method. 

4992.  Mrs.  Palau  : Do  you  think  that 
would  be  a .suitable  arrangement  when 
the  population  has  increased  to  80,000 

people? No,  I do  not,  I should 

have  thought  the  proper  solution  was  to 
get  the  various  local  authorities  to 
nominate  some  of  the  Trustees  and  then 
for  those  Trustees  to  select  the  rest. 

If  there  were  only  to  be  a dozen 
Trustees,  the  local  authorities  might 
select  half,  leaving  it  to  them  to  select 
the  remainder.  That  was  what  the  scheme 
I have  mentioned,  which  unfortunately 
did  not  go  through,  set  out  to  do  in  the 
1930’s. 

4993.  Professor  Stamp:  Would  lhal 
be  very  different  from  the  local  autho- 
rity having  control,  through  one  of  its 

sub-committees?- Yes.  There  would 

be  more  than  one  local  authority  con- 
cerned, to  begin  with.  The  Kernel  Hemp- 
stead Corporation  is  one ; then  there  is 
the  village  of  Bovingdon  which  has  an 
interest  in  the  Trust  to  the  extent  of  one- 
quarter.  The  Kernel  Hempstead  Rural 
District  Council  would  act  for  Boving- 
don. If  the  two  authorities  between  them 
appointed,  say,  six  out  of  the  twelve 
trustees,  very  probably  the  other  six 
could  be  selected  and  thus  avoid  out- 
right local  authority  contro-1.  That  was 
[lie  scheme  which  the  Charity  Commis- 
sion was  prepared  to  put  up. 

4994.  Chairman:  Why  did  it  not  go 

through? ^The  Charity  Commission 

have  their  own  ways  of  working,  of 
which  I am  not  well  informed.  I believe 
they  gather  a dozen  or  so  schemes 
together  and  put  them  all  into  one 
omnibus  bill,  so  that  if  it  were  passed 
each  scheme  would  have  the  force  of  an 
Act  of  Parliament.  If  any  opposition  is 
likely  to  be  raised  in  Parliament  to  any 
one  of  those  schemes,  they  will  nol  put 
it  into  the  bill  for  fear  of  risking  the 
other  eleven.  That  is  what  happened: 
they  held  a local  inquiry  into  our  scheme 
and  found  there  was  a great  deal  of 
opposition.  The  opposition  really 
occurred  because  the  trustees,  in  order 
to  raise  the  money  to  buy  the  20  to  30 
acres  of  meadow  land,  were  projxising 
to  sell  some  small  outlying  portions  of 
the  Moor  tor  building  purposes.  If  they 
had  not  said  what  they  intended  to  do 
but  had  merely  done  it  after  they  had 
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got  the  scheme  through,  perhaps  the 
opposition  would  not  have  been  so  bad  ; 
but  they  were  completely  honest.  They 
said  what  they  were  going  to  do  and 
that  caused  an  awful  lot  of  ructions. 

4995.  Thank  you  very  much  for 
coming  along  Colonel  Sraeathman.  We 


are  most  grateful  to  you  for  answering 

our  questions. ^Thank  you.  May  I 

emphasise  what  we  principaUy  need  is 
more  powers : at  the  moment  we  have 
no  power  to  sell  nor  to  buy  nor  to  raise 
money ; and  the  method  of  appointment 
of  the  Trustees  is  quite  archaic. 


(The  witness  withdrew.) 
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Royal  Commission  on  Common  Land 

at  26  Sussex  Place,  London,  N.W.l. 

Thursday,  7th  March,  1957 

Present: 

Sir  Ivor  Jennings,  K.B.E.,  Q.C. 

Chairman 

Mr.  C.  M.  Floyd,  O.B.E.,  F.R.I.C.S.,  Mrs.  F.  B.  Baton,  J.P. 

F.L.A.S.  Professor  Alun  Roberts,  Ph.D. 

Dr.  W.  G.  Hoskins,  Ph.D.  Sir  Donald  Scott 

Mr.  Ivor  Morris,  J.P.  Professor  L.  Dudley  Stamp,  C.B.E., 

D.Sc.,  D.Lit. 

Mr.  G.  L.  Wilde,  Secretary 

Mr.  W.  T.  Barker,  Assistant  Secretary 

Memorandum  of  Evidence  Submitted  by  the  British  Waterworks 
Association 


1 The  British  Waterworks  Association  represents  some  600  water  undertakers 
including  local  authorities,  water  boards  and  water  companies  engaged  in  the 
supply  of  water  for  domestic  and  other  purposes  to  the  population  of  the  United 
Kingdom.  About  95  per  cent,  of  the  total  population  of  the  country  is  supplied 
with  water  by  water  undertakers  within  the  membership  of  the  Association. 

2.  The  Royal  Commission  on  Common  Land  has  been  set  up  with  terms  of 
reference  as  follows:  — 

'To  recommend  what  changes,  it  any.  are  desirable  in  the  law  relating  to 
common  land  in  order  to  promote  the  benefit  of  those  holding  manorial  and 
common  right's,  the  ■enjoyment  of  the  public,  or,  where  at  present  little  or  no 
use  is  made  of  such  land,  its  use  for  some  other  desirable  purpose  ’. 

The  Association  has  been  invited  to  submit  a written  memorandum  of  evidence 
on  behalf  of  the  water  undertakers  of  the  country. 

3.  The  Association  assumes  that  the  expression  ‘Common  Land’  in  the  terms  of 
reference  of  the  Royal  Commission  means  open  and  uncultivated  ground  over 
which  owners  and  occupiers  of  inclosed  land  in  the  vicinity  have  rights  of  common 
or  land  which  can  be  inclosed  under  the  inclosure  acts. 

4 The  Association  has  consulted  its  members  about  their  interests  in  common 
land  and  about  difficulties  which  they  have  experienced  under  the  present  law 
in  conducting  their  interests  in  common  land. 

The  members  of  the  Association  wish  to  draw  the  attention  of  the  Royal  Com- 
mission to  the  following  points : — 

5.  General 

A number  of  members  have  experienced  difficulty  in  ascertaining  which  persons, 
whether  lords  of  the  manor  or  commoners,  have  rights  in  particular  pieces  ot 
common  land  and  what  those  rights  are. 

30247  ^ ^ 
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It  follows  therefore  that  the  water  authorities  would  welcome  a change  in  the 
law  which  would  provide  for  the  compulsory  registration  of  all  rights  in  common 
land. 

6.  Main  Laying 

In  many  parts  of  the  country  water  authorities  frequently  lay  mains,  particularly 
trunk  mains,  in  common  land. 

The  water  authorities  operating  under  their  own  private  acts  usually  require 
the  grant  of  an  easement  to  enable  them  to  lay  their  mains  in  land  other  than 
the  highway. 

It  has  already  been  indicated  that  water  authorities  which  wish  to  lay  mains  in 
common  land  do  not  always  find  it  easy  to  ascertain  the  person  or  body  who  is 
legally  competent  to  grant  the  easements  and  it  has  been  suggested  that  this 
difficulty  might  be  overcome  by  the  compulsory  registration  of  rights  in  common 
land. 

It  is  however  submitted  that  it  is  in  the  interests  of  the  public  generally  that 
water  mains  should  take  the  best  and  the  shortest  route.  In  most  instances  of 
course  the  best  'route  for  a main  is  the  highway  and  water  undertakings  have 
always  had  the  right  to  lay  mains  in  highways. 

It  is  suggested  that  there  is  no  reason  why  this  principle  should  not  be  extended 
to  common  land  and  water  undertakings  be  permitted  as  of  right  to  lay  mains 
in  common  land  provided  of  course  that  there  is  no  damage  to  the  rights  of  others. 

7.  Acquisition  of  Common  Land 

The  procedure  for  the  acquisition  of  common  land  whether  by  agreement  or 
compulsorily  for  waterworks  purposes  is  far  more  complicated  than  the  acquisi- 
tion of  other  kinds  of  land.  The  machinery  for  compulsory  acquisition  is  that 
outlined  in  Section  24  of  the  Water  Act  of  1945  and  in  the  Acquisition  of  Land 
(Authorisation  Procedure)  Act,  1946. 

Under  Section  24  of  the  Water  Act,  1945,  a compulsory  purchase  order  must 
be  confirmed  by  Parliament  and  under  the  Act  of  1946  if  there  are  objection.s 
to  an  order  for  the  compulsory  acquisition  of  common  land  then  the  order  is 
subject  to  special  parliamentary  procedure. 

The  water  authorities  would  naturally  welcome  any  simplification  of  thi.s 
procedure. 

8.  Gathering  Grounds 

Many  water  authorities  have  a special  interest  in  common  land.  Open  and 
uncultivated  common  land  often  forms  part  of  a gathering  ground.  Sometimes 
a part  or  whole  of  the  gathering  ground  is  owned  by  the  water  undertaking  ; 
sometimes  it  is  common  land  which  is  in  the  hands  of  others. 

The  water  authorities  are  concerned  primarily  to  ensure  the  purity  of  their 
supplies  and  it  is  in  the  public  interest  to  ensure  that  the  sources  are  not  subjected 
to  the  danger  of  pollution. 

By  Section  18  of  the  Water  Act,  1945,  water  authorities  have  power  to  make 
byelaws  for  the  prevention  of  pollution  of  both  surface  or  underground  waters. 

It  is  submitted  that  if  any  change  is  contemplated  in  the  present  law  relating 
to  common  land  then  everything  should  be  done  to  ensure  the  purity  of  the 
country’s  water  supplies  which  derive  from  common  land. 

It  is  submitted  that  careful  consideration  must  be  given  to  : 
id)  pollution  by  animals  ; 

(h)  pollution  by  human  beings. 

9.  Development  of  Common  Land 

(i)  Water  undertakings  are  being  urged  to  develop  their  gathering  grounds  in 
the  interests  of  the  national  economy  so  as  to  provide  that  all  land  suitable 
is  fully  developed  for  agricultural  purposes  so  far  as  is  consistent  with  the 
safeguarding  of  the  purity  of  public  water  supplies. 
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(ii)  On  most  upland  areas  there  is  very  little  land  suitable  for  cultivation 
and  the  problem  resolves  itself  mainly  into  expanding  the  areas  afforested 
and  improving  the  grazing  land ; neither  of  these  objects  can  be  achieved 
unless  the  land  can  be  enclosed. 

(iii)  Afforestation  work  comprises  mainly  the  establishment  of  plantations  for 
the  purposes  of  timber  production,  but  an  important  adjunct  is  the  estab-  • 
lishment  of  shelter  belts.  These  not  only  provide  protection  for  the  farm- 
steads in  exposed  sites  but  are  of  great  help  to  the  sheen.  During  the 
severe  winter  of  1947  the  losses  of  sheep  on  hill  farms  reached  catastrophic 
proportions  but  would  have  been  substantially  less  on  many  hill  farms  if 
shelter  belts  had  been  available. 

It  is  impossible  to  carry  out  any  programme  of  afforestation  unless  the 
land  is  fenced  for  a period  of  several  years  to  protect  the  trees  from 
attacks  by  animals. 

(iv)  With  regard  to  grazing,  if  improvements  by  liming,  etc.,  are  carried  out 
on  unfenced  land,  sheep  or  cattle  will  be  attracted  from  other  lands  to 
the  areas  so  improved,  which  accordingly  will  be  overgrazed  thus  nullify- 
ing the  improvement  and  discouraging  tenants  from  further  work  of  this 
kind.  Boundary  fencing  of  open  hill  land  would  help  in  flock  management 
and  control,  particularly  now  that  labour  for  shepherding  is  reduced  in 
these  areas. 

Although  the  number  of  cattle  on  gathering  grounds  is  usually  restricted, 
because  of  the  need  to  prevent  their  having  access  to  the  main  feeder 
streams  and  reservoirs,  the  power  to  enclose  would  facilitate  the  rearing 
of  greater  numbers  of  cattle  without  prejudice  to  the  water  supply. 

(v)  Apart  from  the  difficulties  created  by  the  present  procedure  for  enclosing 
common  lands  water  undertakings  are  at  present  frequently  unable  to 
ascertain  precisely  the  rights  of  commoners  and  as  already  indicated  the 
registration  of  rights  would  do  a great  deal  to  make  the  situation  easier. 

(vi)  It  is  suggested  not  that  the  rights  of  common  should  be  extinguished  but 
that  a scheme  of  relaxation  should  be  approved,  perhaps  by  means  of 
the  making  of  an  Order  in  relation  to  a defined  area  in  which  the  extent 
of  the  relaxation,  conditions  to  be  observed  and  time  limitations  could  be 
specified.  It  is  suggested  that  the  interests  of  the  public  and  commoners 
would  be  adequately  protected  by  stiles  or  gates  or  both  at  intervals  in 
the  fencing  and  the  provision  of  rides  through  large  plantations.  Provision 
could  be  made  in  any  scheme  to  prescribe  the  dimensions  of  enclosed 
areas  above  which  provision  should  be  made  for  stiles  and  for  the 
removal  of  fencing  when  trees  have  reached  a certain  stage  of  maturity. 

(vii)  Water  lundertakings  would  welcome  a change  in  the  law  which  would 
permit  them,  subject  to  such  safeguards  for  the  rights  of  commoners  and 
of  the  public,  to.  put  forward  and  carry  out  schemes  of  improvement  on 
any  common  land  on  gathering  grounds  which  they  have  acquired.  It  is 
submitted  that  this  would  be  probably  even  more  in  the  interests  of  the 
nation  than  it  would  be  to  the  advantage  of  the  water  undertakings 
themselves. 

10.  Summary 

In  short  therefore  the  Association  would  ask  the  iRoyal  Commission  to  consider 
recommending  such  changes  in  the  law  as  may  be  necessary  : 

{a)  to  bring  about  compulsory  registration  of  all  rights  in  common  land  in 
order  to  facilitate  dealings  in  common  land  ; 

(i)  to  confer  upon  water  undertakings  the  right  to  lay  mains  in  common  land 
in  order  to  ensure  that  in  the  interests  of  the  public  water  mams  take  the 
best  and  the  cheapest  course ; 

(c)  to  simplify  the  procedure  for  the  acquisition  of  common  land  by  public 
authorities ; 
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((/)  to  ensure  that  the  use  of  common  land  both  by  human  beings-  and  for 
animal  grazing  and  watering  does  not  increase  the  danger  of  pollution 
to  the  sources  of  public  water  supplies  ; 

(e)  to  enable  public  authorities  in  possession  of  common  land  to  promote  and 
carry  out  schemes  for  the  improvement  of  that  land. 

Examination  of  Witnesses 

Mr.  a.  E.  Fordham,  A.I.M.T.A.,  Mr.  C.  F.  Chamberlin,  Mr.  L.  Millis  and 
Mr.  R.  Fairall  on  behalf  of  the  British  Waterworks  Association. 

Called  and  Examined 


4996.  Chairman-.  May  I thank  the 

British  Waterworks  Association  for  its 
memorandum,  and  you,  gentlemen,  for 
coming  along  to  answer  questions  about 
it.  Paragraph  5 mentions  that  difficulty 
has  been  experienced  in  finding  out  what 
persons  are  entitled  to  rights  in  common 
land,  and  suggests  the  compulsory  regis- 
tration of  such  rights.  Have  you  thought 
out  any  scheme  by  which  that  might  be 
dQne? Mr,  Millis:  No. 

4997.  The  next  paragraph  deals  gener- 
ally with  main  laying.  Your  evidence  is 
very  much  the  same  as  that  given  to  us 
in  writing  by  the  Gas  Council.  I will 
read  two  paragraphs  from  the  Council’s 
memorandum  to  see  if  you  are  in  agree- 
ment with  them.  They  say: 

‘ The  Gas  Council  has  obtained  from 
the  Area  Gas  Boards  the  results  of 
the  experience  of  those  Boards  which 
have  found  it  necessary  to  lay  mains 
and  pipes  across  common  land,  and 
desires  to  call  attention  to  the  follow- 
ing difficulties  which  have  been  ex- 
perienced in  connection  with  such 
operations : 

(fl)  The  difficulty  of  ascertaining  what 
-body  has  control  over  the  com- 
mon land.’ 

That  is  the  point  you  make  in  para- 
graph 5. 

‘ (/>)  The  difficulty  of  ascertaining  the 
precise  powers  of  such  bodies  and, 
in  particular,  whether  they  are 
authorised  to  grant  wayleaves  or 
easements  over  common  land  to 
Area  Gas  Boards  for  the  laying 
of  gas  mains. 

(c)  The  delay  which  would  be  entailed 
if  it  were  necessary  to  apply  to 
the  Minister  for  co-mpulsory 
powers  in  respect  of  common 
land,  having  regard  to  the  re- 
quirements of  the  Acquisition  of 
Land  (Authorisation  Procedure) 
Act,  1946,  that  such  compulsory 


rights  may  only  be  granted  by  an 
order  which  is  subject  to  Special 
Parliamentary  Procedure.’ 

Are  those  your  difficulties,  too? 1 

should  have  thought  their  difficulties 
would  be  pretty  well  the  same  as  ours, 
except  that  there  is  one  fundamental  dif- 
ference between  water  and  gas  under- 
takings. Clearly  we  public  utilities  march 
together — igas,  water,  electricity  and  the 
Post  Office — las  the  people  who  make 
the  holes  in  roads  which  other  people 
have  constructed.  The  essential  clifTerence 
is  that  we  are  more  in  the  nature  of  a 
public  health  undertaking,  than  either  a 
gas  or  an  electriciy  underaking,  and 
have  been  so  regarded  by  Parliament.  We 
therefore  have  powers  under  the  Public 
Health  Act,  1936,  Section  119,  which  wo 
claim  give  us  a statutory  right  to  lay 
mains  in  comimon  land  in  certain  circum- 
stances. Section  119,  briefly,  lays  down 
that  wherever  a local  authority  can  lay 
a sower  they  can  lay  a water  main. 
Earlier  on  in  Section  15,  there  are  pro- 
visions for  laying  sowers  which  are  wide 
enough  to  allow  us  to  lay  mains  in 
private  land  without  the  consent  of  the 
owner  or  occupier  provided  compensa- 
tion is  given  for  any  damage  done,  and 
so  on. 

4998,  Do  not  gas  and  electricity 

undertakings  have  those  'powers? 

No.  T ought  to  point  out  that  of  the 
water  undertakings  themselves  only  the 
smaller  ones  operate  under  the  Public 
Health  Acts.  But  many  of  the  larger 
authorities  have  obtained  these  powers 
in  private  Acts.  Another  difCerence  be- 
tween the  gas  and  water  industries  is  that 
the  gas  industry  is  primarily  an  urban 
industry — it  exists  in  urban  rather  than 
in  rural  areas — and  it  constructs  its  works 
in  urban  areas.  Most  gas  works  are  quite 
conspicuous  and  in  large  populous  areas, 
whereas  the  kind  of  headworks  we  have 
are  of  a different  order.  This  means  that 
the  works  of  water  undertakings  are 
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more  likely  to  be  on  common  land  than 
those  of  gas  undertakings  ; but,  obviously, 
it  is  only  a question  of  degree.  The  point 
of  substance  is  that  we  have  a somewhat 
different  set  of  powers  where  our  land 
requirements  are  concerned  ; whereas  we 
all  dig  up  the  road,  and  all  have  the 
same  powers  in  highways,  there  is  the 
essential  difference  that  we  are  a public 
health  service,  and  a very  much  older 
service,  and  do  not  give  rise  to  the 
feeling  of  danger  which  some  people  feel 
when  they  deal  with  gas  and  electricity ; 
consequently  it  was  not  felt  to  be  wrong 
to  put  water  mains  in  private  property, 
and  we  can  at  the  present  time  claim  the 
right  of  doing  certain  things  in  people’s 
front  gardens.  For  example,  we  could  lay 
a main  through  a front  garden  or  a series 
of  front  gardens— providing  we  give  the 
necessary  compensation.  But  this  can  be 
done  only  where  the  undertaking 
operates  under  the  Public  Health  Acts 
or  where  the  undertaking  acts  under  a 
private  Act  which  applies  to  them  either 
clauses  15  and  119  of  the  Public  Health 
Act  1936,  or  makes  a similar  provision. 


4999.  If  you  cannot  find  the  owner  do 

you  dig  the  land  up,  put  the  pipes  in, 
and  wait  for  the  owner  to  claim  com- 
pensation?  ^We  serve  a notice  first, 

by  pinning  it  up.  ■ 

5000.  If  the  land  is  common,  do  you 

pin  the  notice  up  there? ^Yes. 

5001.  Professor  Stamp'.  If  there  is  a 
highway  running  across  common  land, 
would  you  normally  lay  your  mam  m it, 
as  you  do  elsewhere,  or  would  you 
deliberately  go  off  the  highway  on  to  the 

common  land? We  have  a right  to 

lay  our  main  on  the  highway,  and  we  do 
not  look  for  trouble  if  we  can  avoid  it. 


5002.  Which  do  you  call  looking  for 
trouble — digging  up  the  highway,  or 
digging  up  the  common?  Going  into 
private  land,  where  that  causes  us  con- 
siderable difficulty.  We  are  not  anxious 
to  do  anybody  any  damage,  as  far  as 
possible. 

5003.  Looking  at  it  from  the  point  of 
view  of  the  national  economy,  is  it  not 
obviously  cheaper  to  lay  your  mains  over 
common  land  than  it  would  be  to  dig  up 

a main  highway? 1 was  going  to  say 

that  most  highways  also  have  a grass 
verge  which  is  just  as  convenient  for  us. 
If  we  can  keep  off  the  actual  carriageway 


and  still  be  on  the  highway,  we  are  better 
off.  What  we  normally  do  is  keep  off 
the  carriageway  and  put  our  mains  in  the 
grass  verge. 

5004.  But  where  a road  crosses  a 
common,  would  not  the  grass  verge  pre- 
sumably be  common  land? 1 do  not 

really  know ; the  highway  might  be 
wider  than  the  actual  carriageway. 


5005.  Is  it  your  normal  practice  then  to 

use  the  grass  verge? ^Wherever  we  can 

we  keep  off  the  carriageway ; the  high- 
way authorities  require  us  to  do  so. 

5006.  Chairman-.  Perhaps  I might 
quote  Section  119  of  the  Public  Health 
Act,  1936.  It  says  that  a local  authority 
which  supplies  water  has  the  like  powers 
and  duties  and  is  subject  to  the  like  restric- 
tions in  respect  of  the  laying  and  main- 
tenance of  water  mains  within  or  without 
their  district,  under  the  provisions  of 
Part  II  of  the  Act,  they  have  and  are 
subject  to  in  respect  of  the  construction 
and  maintenance  of  public  sewers  within 
or  without  their  district,  as  the  case  may 
be.  The  reference  is  to  Section  15  (1)  of 
the  Act,  which  says  that  a local  authority 
may  within  their  district  and  also,  sub- 
ject to  the  provisions  of  the  next  succeed- 
ing section,  without  their  district — (i)  con- 
struct a public  sewer  (which  presumably 
we  also  have  to  read  as  a water  main) 
(a)  in,  under  or  over  any  street,  or  under 
any  cellar  or  vault  below  any  street, 
subject,  however,  to  the  provisions  of 
Part  XII  of  the  Act ; and  (h)  m,  on  or 
over  any  land  not  forming  part  of  the 
street,  after  giving  reasonable  notice  to 
every  owner  and  occupier  of  that  land. 
Who  is  the  occupier  of  common  land/ 
^There  is  no  occupier. 

5007.  Do  you  then  just  put  up  the 

notice  on  the  common? ^We  identify 

■ the  owner.  There  is  no  occupier,  so  we 
are  home  when  we  have  given  notice  to 
the  owner. 

5008.  The  recommendations  made  by 
the  Gas  Council  include  this : 


‘ (i)  That  steps  should  be  taken  to 
enable  the  public  to  ascertain  with- 
out undue  trouble  the  body  having 
the  control  of  commons  and  open 
spaces.’ 


As  you  have  these  powers,  would  this 
recommendation  concern  you?— —These 
powers  are  not  possessed  by  all  water 
undertakinp.  In  the  Third  Schedule  o£ 
the  Water  Act,  1945,  an  attempt  has  been 
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made  to  apply  them  more  widely.  I 
ought  also  to  point  out  that  the  powers 
in  the  Public  Health  Act,  1936,  relate 
only  to  local  authorities,  and  possibly  to 
joint  boards ; they  do  not  relate  to 
statutory  water  companies.  That  is  an 
important  point. 

5009.  But  in  fact  have  not  those 
powers  been  widely  taken  by  statutory 
undertakings? — ^Yes,  but  not  by  com- 
panies. They  would  not  be  given  to  com- 
panies in  the  normal  way.  The  company 
undertakings  are  more  likely  to  be 
granted  only  the  powers  of  the  Third 
Schedule  of  the  Water  Act,  1945,  which, 
I think,  are  not  so  wide. 

5010.  Mrs.  Paton : Are  the  companies 

private  undertakings? They  are  statu- 

tory companies.  There  are  some  ninety 
statutory  companies  who,  between  them, 
supply  some  18  per  cent,  of  the  total 
population  of  England  and  Wales,  or 
somewhere  in  the  neighbourhood  of  eight 
or  nine  million  people. 

501 1 . Mr.  Floyd : Is  the  Bristol  Water- 
works one? Yes,  that  is  a company  ; 

there  are  others  for  Bristol,  Portsmouth, 
Newcastle,  Gateshead,  South  Stafford- 
shire, a whole  group  around  London,  and 
odd  ones  all  over  the  place — Yarmouth, 
Lowestoft,  Folkestone.  There  is  no 
special  area  for  them. 

5012.  Chairman : Which  is  the  relevant 
provision  in  the  Third  Schedule  of  the 

Water  Act? Section  19  (1)  (i),  The 

consent  of  any  owner  and  occupier  has 
to  be  obtained  for  laying  a main  ; but 
such  consent  is  not  to  be  unreasonably 
withheld.  Any  question  of  whether  it  is 
unreasonably  withheld  is  to  be  deter- 
mined by  the  Minister.  That  was  as  far  as 
we  could  persuade  the  Government  to 
go  in  the  way  of  applying  the  provisions 
of  the  Public  Health  Act  more  generally ; 
what  the  Government  will  do  for  local 
authority  undertakings  they  are  not  quite 
prepared  to  do  for  statutory  companies. 
They  said  they  could  not  apply  the  sec- 
tions of  pthe  Public  Health  Act,  as  we 
wanted  them  to  do.  They  were  prepared 
to  agree  to  provisions  .which  would  at 
least  give  the  companies  some  ri^t  to 
go  on  private  land,  but  it  was  to  be 
hedged  around  with  much  more  firm 
controls  than  the  much  broader  provi- 
sions of  the  older  Public  Health  Acts  of 
1875  and  1936. 

5013,  Was  there  any  definition  of 
‘ occupier  ’? — r-No. 


5014.  Professor  Stamp:  Are  there  also 
any  private,  or  public,  companies,  which 
are  not  statutory  companies,  which 

supply  .water? ^The  answer  is  yes, 

there  can  be,  tout  they  are  very  small. 
Secondly  they  are  dying;  and  thirdly 
there  may  also  be  people — call  them 
companies  if  you  will — ^who  supply 
water,  estate  suppliers,  who  may  be  quite 
substantial.  There  is  one  in  Lancashire^ 
I cannot  remember  his  name— who  sup- 
plies something  like  two  or  three  thou- 
sand people  on  his  land.  He  had  a very 
nice  source  of  water  for  his  own  pur- 
poses, and  he  has  proceeded  to  supply  his 
own  estate.  Then  other  people— next  door 
neighbours— have  asked  him  if  he  could 
.give  them  a supply ; and  by  that  means 
the  estate  has  .been  supplying  water  in 
the  area  for  a co.uple  of  hundred  years. 
The  Stamiford  Waterworks  were  origin- 
ally the  Marquis  of  Exeter’s  own  supply  ; 
it  has  .now  been  made  a statutory  under- 
taking because  it  became  so  big  that  it 
was  supplying  the  whole  town  and  statu- 
tory powers  were  necessary.  The  Duke  of 
Norfolk  used  to  supply  Arundel  from  his 
reservoir  in  the  castle  grounds.  He  has 
now  agreed  .to  let  the  town  council  take 
over  the.  distribution  of  water  inside  Ihe 
town,  and  has  blocked  his  own  supply  off 
at  the  end  of  his  grounds.  The  point  is 
that  water  supply  is  a very  old  underta'k- 
ing  and  not  new  like  gas  and  electricity. 
Consequently  there  is  an  infinite  variety 
of  ancient  historical  ways  of  obtaining  a 
supply,  with  a thousand  and  one  different 
arrangements  between  friends  and  neigh- 
bours. 

5015.  Would  a small  -private  company 
have  special  difficulty  in  attempting  to 

lay  mains  across  common  land? 1 

should  have  thought  it  was  just  that  sort 
of  supplier  who  would  not  really  have 
any  diflicully,  for  the  simple  reason  that 
the  people  affected  would  probably  be 
those  benefiting  ; the  lord  of  the  manor 
would  lay  the  mains  and  the  commoners 
get  the  supply,  so  that  they  would  all  be 
in  favour  of  it. 

5016.  Chairman : The  Gas  Council’s 
second  recommendation  is  that 
the  powers  of  -the  treople  who 
control  commons  should  as  far 
as  possible  be  made  uniform  and 
should  include  the  right  to  grant  ease- 
ments and  wayleaves  for  the  laying  of 
mains,  pipes  and  services.  Do  you  not 
go  a little  further,  in  asking  to  have  the 
same  right  to  lay  mains  in  common  land 
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as  you  have  in  a highway,  althou^  com- 
mon land,  of  course,  is  private  land? 

Yes  ; on  the  whole  we  thought  we  could 
justify  a right  of  that  sort  pretty  well.  It 
has,  after  all,  always  been  accepted  -by 
Parliament  that  it  is  a good  thing  to  have 
a water  supply.  We  cannot  see  any  reason 
why,  seeing  that  local  authorities  are 
given  the  power  under  the  Public  Health 
Act,  1936,  all  water  undertakings,  as 
long  as  they  pay  compensation,  should 
not  be  able  to  enter  on  to  any  land. 

5017.  What  do  you  mean  by  compen- 
sation? Do  you  pay  a wayleave  rent? 

No;  we  pay  compensation  under  the 

provisions  of  the  Public  Health  Act. 

5018.  Is  that  a capital  sum? ^Yes. 

A capital  sum  for  damage  done,  and  so 
on. 

5019.  On  a common,  do  you  put  the 
turf  back,  or  do  you  just  deprive  the 
commoners  of  their  rights?  Do  you  pay 
any  compensation  to  them,  or  only  to  the 
lord  of  the  manor,  if  you  can  find  him? 

^To  him,  if  we  can  find  him. — Mr. 

Chamherlhi:  If  we  lay  mains  in  com- 
mon land  we  may  have  to  pay  compen- 
sation, under  Section  278  of  the  Public 
Health  Act,  1936.  Compensation  is  pay- 
able to  any  person  who  sustains  damage. 
Any  such  person  claiming  that  damage 
has  been  done  to  his  interest,  can  claim 
compensation.  If  a commoner  could 
prove  damage  to  his  interest  he  could 
support  a claim  for  compensation.  An 
undertaking  operating  under  the  provi- 
sions of  the  Water  Act,  1945,  would 
•have,  under  Section  19,  to  get  the  consent 
of  the  owner  and  occupiers.  There  is  a 
decision  which  seems  to  sugge.st  a com- 
moner is  not  an  occupier — it  was  a 
Scottish  case. 

5020.  Was  that  a decision  of  a court? 

Yes.  It  was  decided  on  the  provisions 

of  the  Acquisition  of  Land  (Authorisa- 
tion Procedure)  Act,  1946.  The  case  was 
McMillan  v.  Inverness  County  Council 
(1949  S.L.T.  77). 

5021.  Mrs.  Pawn:  How  much  notice 

do  you  give  to  enable  claims  for  com- 
pensation to  be  made? Mr.  Ford- 

ham  : The  Public  Health  Act  requires  us 
to  give  ‘ reasonable  notice  ’ before  carry- 
ing out  the  work.  In  practice  28  clays’ 
notice  is  usually  given  by  my  under- 
taking. 


5022.  Professor  Stamp:  Do  you  also 

have  to  pay  for  wayleaves? Mr. 

Millis:  No;  we  have  a statutory  right 
to  enter.  It  is  not  a question  of  getting  a 
wayleave,  but  rather  of  exercising  our 
statutory  right  to  enter  on  the  land  ; con- 
sequently we  pay  compensation  on  a 
once  and  for  all  basis  for  the  loss  sus- 
tained by  the  person  entitled  to  be 
comipensated. 

5023.  Is  there  no  wayleave  payment 

at  all? We  often  do  pay  wayleaves,  but 

not  under  this  poiwer.  We  do  not  use  this 
power  if  we  want  to  take  a main  across 
the  middle  of  somebody’s  private  field. 
If  we  did  that  we  should  negotiate  an 
ordinary  wayleave. 

5024.  Would  such  wayleaves  be  a 
possible  source  of  revenue  to  the  lord  of 

the  manor? The  payment  would  be 

very  small ; because  if  any  considerable 
amount  was  involved  we  would  usually 
get  into  the  local  highway  instead.  Any- 
way, the  damage  to  the  land  is  very 
small  We  would  only  dig  a trench,  put 
something  in  it,  and  fill  it  up  again.  The 
owner  can  go  on  using  his  land  just  as 
before ; apart  from  the  risk  of  it  being 
blown  up  in  a hundred  years’  time  if  the 
main  fails,  the  chance  of  actual  damage 
to  the  land  is  negligible. Mr.  Cham- 

berlin : He  might  be  able  to  prove  there 
is  some  interference  with  his  minerals. 
I suppose  he  might  have  a claim  to  com- 
pensation based  on  that.  But  we  have  not 
heard  of  a case  of  that  sort  at  all. 

5025.  Chairman : The  third  recom- 
mendation of  the  Gas  Council  is  that 
where  a compulsory  wayleave  or  ease- 
ment is  required  over  common  land  for 
the  purpose  of  laying  a main  or  service, 
special  parliamentary  procedure  should 
not  be  required.  Do  you  also  want 

to  do  away  with  that  procedure? 

Mr.  Millis:  We  might,  for  those  water 
undertakings  that  do  not  have  the  powers 
given  by  the  Public  Health  Acts.  Our 
feeling  is  that  it  is  a very  big  -piece  of 
machinery  to  apply  to  this  particular 
field,  especially  in  view  of  the  fact  that 
local  authority  undertakings  already  have 
the  Public  Health  Act  powers  ; I do  think 
that  where,  when  common  land  is  con- 
cerned, we  have  to  go  through  the  entire 
special  panliamentary  procedure  we  are  put 
in  an  ex  tremely  difficult  position,  especially 
if  the  Ministerial  Order  approving  the 
scheme  in  the  first  place  had  also  been 
subject  to  the  same  procedure.  It  would 
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mean  that  we  would  have  faced  up  to  a 
local  inquiry  on  the  original  scheme, 
and  to  the  opposition  which  might  have 
involved  us  in  special  parliamentary  pro- 
cedure. But  if  in  order  to  get  the  whole 
scheme  operating,  twenty  acres  of  the 
thousand  which  we  might  want  hap- 
pened to  be  common  land,  then  some- 
body could  raise  the  whole  issue  again 
by  taking  us  through  the  special  parlia- 
mentary procedure  a second  time.  We 
start  off  with  a scheme  which  rnay  have 
to  go  by  way  of  a Bill — there  is  such  a 
scheme  in  Wales  causing  a certain 
amount  of  disturbance  at  the  present 
time ; we  go  through  all  that,  but  if  we 
then  wanted  to  acquire  an  extra  piece  of 
common  land  somewhere,  we  might  find 
ourselves  in  the  position  of  having  to  go 
again  through  special  parliainentary  pro- 
cedure to  acquire  land  which,  in  fact, 
Parliament  has  already  said  we  might 
acquire.  We  do  feel  that  puts  us  in  rather 
a spot.  The  machinery  is  a bit  cumber- 
some for  the  object  in  view.  I should 
have  thought  that  that  was  a pretty  usual 
complaint  about  commons.  Everybody  we 
have  talked  to  about  this  thinks  the  pro- 
vision about  special  parliamentary  pro- 
cedure is  very  difficult. 

5026.  I have  noted  that  Sub-section  (7) 
of  the  1945  Act  says  ‘any  compulsory 
purchase  order  made  under  this  .Section 
may  authorise  the  purchase  of  any  land 
belonging  to  the  National  Trust,  notwith- 
standing that  any  such  land  is  held  by 
trust.  Where  such  order  authorises  the 
acquisition  of  land  so  held  inalienably, 
or  any  land  forming  part  of  a common 
or  open  space  or  allotment,  the  order 
shall,  subject  to  the  next  folloiwing  sub- 
section, be  subject  to  special  parliament- 
ary procedure.’  It  appears  then  it  is  not 
merely  where  there  are  objections  that 
you  have  special  parliamentary  pro- 
cedure.  Mr.  Chamberlin.:  No:  these 

orders  have  to  go  to  Parliament  in  any 
event,  irrespective  of  whether  there  is  an 
objection  standing  or  not,  unless  the 
Minister  of  Agriculture  in  some  cases  or 
the  Minister  of  Housing  and  Local  Gov- 
ernment in  others — it  is  the  Minister  of 
Agriculture  in  the  case  of  common  land 
— certifies  that  an  equal  area  of  land  will 
be  given  in  exchange.  There  also  is  the 
difficulty  of  seeing  that  the  incidents 
attaching  to  the  land  given  in  exchange 
are  just  the  same  as  those  attaching  to 
the  land  taken  ; that  is  rather  a difficult 
practical  proposition. 


5027.  Do  you  then  have  to  find  out 

who  holds  the  common  rights? ^Yes, 

and  the  quantum  of  them ; and  then, 
presumably,  the  lord  of  the  manor  is  also 
affected. 

5028.  But  is  that  the  correct  interpre- 
tation? Paragraph  11  of  the  First 
Schedule  to  the  Acquisition  of  Land 
(Authorisation  Procedure)  Act,  1946 
says  that  ‘ the  land  given  in  exchange 
has  been  or  will  be  vested  in  the  persons 
in  whom  the  land  purchased  was  vested.’ 
Do  you  have  to  create  the  like  rights, 
trusts  and  incidents  by  some  form  of 

conveyance? Yes;  somebody  has  to. 

i do  not  know  whether  anybody  has 
attempted  that  exercise,  but  I imagine  it 
is  a rather  difficult  thing.  Therefore,  I 
suppose  one  is  usually  compelled  to  go  to 
Parliament,  irrespective  of  whether  there 
are  any  oibjections.  Admittedly,  if  the 
Compulsory  Purchase  Order  is  not 
objected  to,  then  it  is  merely  laid 
before  Parliament.  On  the  other  hand, 
if  it  is  objected  to  it  goes  before 
a joint  committee  where,  as  Mr. 
Minis  has  said,  the  whole  issue  of 
the  desirability  of  acquiring  the  land 
can  in  fact  be  raised  all  over  again. 
There  was  a case  in  my  own  undertaking 
where  ,I  believe  about  740  acres  were 
required  for  works  purposes,  24  acres  of 
which  were  common  land.  If  the  acqui- 
sition had  been  by  way  of  compulsory 
purchase  order,  it  would  have  been  theo^ 
retically  possible  for  the  merits  of  the 
wihole  case  to  have  been  examined,  if 
the  compulsory  purchase  of  this  24  acres 
had  been  objected  to. 

5029.  That  brings  us  to  the_  major 
question  in  paragraph  8,  regarding  the 
claims  of  water  undertakings  to  largo 
areas  of  common  land  as  gathering 
grounds.  Are  you  likely  to  be  extending 
your  use  of  common  land  in  any  part  of 

the  country? Mr.  MilUs:  il  think 

inevitably  so.  1 do  not  think  there  is  any 
doubt  about  it.  The  obvious  sources  of 
water  are  in  the  upland  areas ; and, 
I suppose,  that  technically,  until  the 
engineers  say  that  the  upland  areas 
are  reservoired  to  capacity,  or  the 
correct  balance,  whatever  it  may  be, 
between  reservoired  and  non-reservoired 
areas  has  been  reached — and  pre- 
sumably it  has  not  yet  been — we 
will  continue  to  go  into  these  areas ; 
and  not  merely  us,  presumably,  but 
organisations  like  the  Hydro-Electric 
Boards,  either  for  Scotland  or  in  the 
Welsh  area  or,  for  all  I know,  in  the 
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mountainous  areas  of  the  Pennines  and 
elsewhere.  It  is,  I suppose,  true  to  sa^ 
that  the  number  of  sites  which  would  be 
worth  while  developing  has  become  less ; 
and  the  problem  .poses  itself  as  to 
whether  it  might  not  be  cheaper— and 
inevitable  perhaps — to  bring  water  a 
very  long  way,  even  perhaps  from  over 
the  border  from  Scotland  for  the 
northern  parts  of  the  country,  or  to  use 
the  lower  reaches  of  streams — which  is 
something  which  is  only  done  when 
virtually  no  alternative  is  possible.  No- 
body likes  to  use  highly  polluted  water 
and  to  turn  it  into  a potable  water.  It 
is  not  that  scientists  cannot  do  it ; it  is 
not  that  we  cannot  do  it : it  is  the  fact 
that,  on  the  whole,  people  feel  it  is  un- 
desirable to  do  it.  If  one  can  start  off 
with  clean  water  it  is  better.  But  if,  in 
the  final  analysis,  we  have  to  treat  sew- 
age laden  .water  and  purify  it  and  deal 
with  it  again,  it  can  be  done.  It  is  said 
of  the  Ruhr  that  in  any  one  year  the 
total  cfuantity  of  water  used  by  those 
who  take  water  from  the  stream,  is  five 
times  the  quantity  that  flows  down ; 
and  yet  there  is  still  water  in  the  stream 
for  navigation.  Clearly  water  flows  back 
into  as  well  as  being  drawn  out  of 
rivers,  as  it  does  in  the  Thames.  You 
have  only  got  to  watch  it  flowing  in  and 
out  of  the  power  stations,  the  farms  and 
the  towns.  That  is  true  of  almost  any 
river,  and  it  is  bound  to  become  even 
more  true.  I would  not  like  to  forecast 
the  future  of  downstream  ab.straction  of 
water,  but  1 would  say  that  it  seems,  to 
me  at  any  rate  unlikely  that  we  have 
seen  the  end  of  the  attempt  to  reservoir 
such  upper  valleys  as  are  still  available, 
for  the  new  consumers  of  water  who  are 
moving  into  the  areas  served.  It  is  by 
no  means  all  a matter  of  domestic  con- 
sumption these  days ; there  is  a tendency 
to  require  very  large  quantities  of  water 
for  industry  and  there  is  an  increasing 
quantum  of  water  being  extracted  for 
agriculture.  Whether  water  could  be  used 
from  the  lower  reaches  of  rivers  to  meet 
this  demand  is  a problem  exercising  the 
minds  of  many  people  at  the  present 
moment.  It  may  well  be  possible ; but 
in  many  instances  industry  is  now  de- 
manding water  of  a very  high  quality. 

5030.  That  raises  the  issue  of  the  use 
of  water-gathering  grounds  for  other  pur- 
poses ; how  far  have  the  recommenda- 
tions of  the  Gathering  Grounds  Sub- 
Committee  of  the  Central  Advisory 


Water  Committee  been  accepted? 1 

do  not  think  a great  deal  has  taken  place 
since  the  Gathering  Grounds  Sub-Com- 
mittee’s report  was  published  in  1948  ; I 
should  not  have  thought  offhand  that 
there  had  been  any  violent  and  substan- 
tial change  in  the  industry  since  that  date. 
The  number  of  reservoirs  constructed  has 
not  been  particularly  great,  although  a 
number  have  been  made.  The  major 
water  gathering  areas  were  already  held 
by  the  water  authorities,  having  been 
acquired  over  the  last  centpry,  more  or 
less. 

5031.  I was  concerned  more  with  the 
closure  of  common  land  by  the  water 
undertakings  in  order  to  use  them  for  the 
supply  of  water ; from  the  point  of  view 
of  members  of  the  public,  and  indeed  of 
the  agricultural  industry,  would  it  not 
probably  be  much  less  objectionable  if 
the  principles  of  that  Report  were 
adopted  instead  of  keeping  everybody 

out  in  order  to  prevent  pollution? 

I think  there  has  been  a change  of 
approach  to  this  problem  on  the  part  of 
the  water  undertakings.  There  is  a ten- 
dency to  relax  the  restrictions  on  access. 
Of  course,  as  between  water  under- 
takings, there  is  some  difference  of 
opinion.  And  the  differing  opinions  are 
held  with  great  conviction. 

5032.  Professor  Stamp:  Surely  that  is 

the  fundamental  point  which  led  to  the 
setting  up  of  the  Sub-Committee  ; that 
the  attitude  of  the  water  undertakings 
ranges  from  one  extreme  with  complete 
prohibition  of  public  access  and  agricul- 
ture— sterilisation  of  the  land,  in  fact — 
to  the  other  extreme,  with  agriculture, 
or  forestry,  where  appropriate,  permitted 
and  public  access  allowed  subject  to 
limited  safeguards.  Is  there  a general 
trend  towards  loosening  these  restric- 
tions?  ^Yes,  I think  that  is  so.  We 

ourselves  had  a three-tier  suggestion  to 
make  ; that  there  should  be  an  area  of 
complete  prohibition — a relatively 
narrow  band  immediately  adjacent  to  the 
reservoir,  an  area  of  restriction  where 
certain  things  could  be  done  ; and  finally 
an  area  of  free  access.  That  was  the  sort 
of  approach  which  the  industry  jointly 
made  to  this  problem.  But  I have  no 
doubt,  from  my  personal  experience  in 
the  water  industry,  as  to  the  way  men’s 
minds  are  turning,  and  the  way^  the 
engineers  are  looking  at  these  things, 
which  is  the  important  factor.  A change 
has  taken  place  since  I first  came  to  the 
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industry  twenty  years  ago  and  I find  that 
over  the  last  ten  years,  the  whole 
approach  to  the  problem  has  been  that 
we  really  must  give  the  other  potential 
users  all  we  can  ; I think  there  is  a vast 
change  in  the  mental  outlook  towards 
this  problem. 

5033.  A connected  problem  was 
brought  to  our  attention  in  connection 
with  common  land,  which  I do  not  think 
really  came  before  the  Gathering 
Grounds  Sub-committee ; that  is,  that 
where  open  moorland  is  concerned,  it  is 
very  desirable  for  agricultural  purposes 
to  drain  the  bog  areas,  but  from  the  point 
of  view  of  water  Authorities  the  bogs  act 
as  a sponge.  Has  your  Association  any 
views  on  that  question?  It  seems  to  be  a 
conflict  between  the  demands  of  water 

supply  and  agriculture. Clearly  we  pe 

most  anxious  to  retain  any  water-bearing 
areas,  and  are  interested  in  anything  that 
will  hold  water  up  ; as  you  know,  there  is 
a direct  conflict  between  us  and  the  land 
drainage  people.  Their  object  is  to  run 
all  the  water  off ; our  hope  is  that  they 
will  not.  We  exist  to  provide  a water 
supply ; and  when  water  comes  down  as 
rain  our  job  is  to  save  it  up  for  times  of 
drought.  If  everybody  drains  it  off  their 
land  quickly,  clearly  we  cannot  save 
it.  The  value  of  a gathering  ground  to  us 
is  not  simply  that  the  water  should 
immediately  run  off  into  the  reservoir,  in 
which  case  the  immediate  capacity  of  the 
reservoir  would  be  its  whole  capacity  ; 
its  value  lies  also  in  nature  of  the 
surrounding  area,  whether  it  has  a gentle 
slope,  is  well  covered  with  turf,  and  will 
soak  up  a good  deal  of  the  water,  leaving 
us  still  with  a gentle  run-off  from  such 
areas  when  the  rains  do  not  come.  Of 
course  we  are  interested  in  securing  the 
maximum  conservation  of  water  from 
our  point  of  view,  but  our  view,  we 
realise,  has  to  be  balanced  with  that  of 
the  other  man  who  wants  to  get  rid  of  it. 

Mr.  Fordham:  This  is  exemplified 

in  the  Birmingham  Corporation’s  gather- 
ing grounds,  which  your  Commission  has 
visited.  The  gentle  slopes,  of  course,  are 
very  sparsely  covered  with  soil,  but  on 
the  higher  land  there  are  large  peat  bogs 
which  maintain  a steady  flow  of  water 
into  the  reservoirs.  Those  particular  bogs 
are  of  very  little  use,  I agree,  for  any 
agricultural  purpose  at  the  moment ; but 
I think  there  would  be  very  little 
improvement  from  the  agricultural  point 
of  view  even  if  they  were  drained, 


because  of  the  large  scores  in  the  land 
made  by  the  continuous  passage  of  water, 

5034.  The  point  brought  to  our  atten- 
tion was  the  danger  which  these  bogs 
constitute  (a)  to  human  beings  who  are 
allowed  access  to  them,  and  (b)  to 
animals  which  get  caught  and  drowned, 
and  subsequently  pollute  the  water 

supply. 1 suggest  that  sheep  have 

more  sense  than  .some  human  beings  who 
walk  over  this  sort  of  land ; sheep  do 
not  get  drowned  in  the  bogs.  Very 
seldom  have  we  had  any  evidence  ot 
that  happening. 

5035.  Chairman : We  have  seen  an 
actual  example  of  it,  but  not  on  your 
watershed.  Can  you  tell  me  something 
about  the  operation  of  the  so-called 

‘Birmingham’  clauses  on  access? 1 

do  not  know  of  any  recent  bill  to  wliich 
they  have  been  applied,  because  it  is  so 
infrequently  that  Parliament  is  asked  to 
grant  powers  in  upland  areas ; but  the 
inclusion  of  the  clauses  in  the  Birming- 
ham Act  has  not  so  far  caused  us  any 
difficulty  over  public  access.  The  Elan 
valley  is  rather  remote  from  any  large 
centre  of  population,  and  so  we  do  not 
get  the  same  difficulty  as  do  the  autho- 
rities whose  gathering  grounds  are 
adjacent  to  towns,  such  as  Sheffield 
Corporation. 

5036.  Are  these  clauses  incorporated 

in  the  Order  which  is  under  considera- 
tion at  the  moment? 1 do  not  know 

whether  Liverpool  Corporation  are  seek- 
ing to  acquire  any  gathering  grounds. 
If  they  are  not,  the  question  does  not 
arise.  It  might  not  be  necessary,  of 
course,  to  acquire  more  than  the  area 
required  for  works — that  is  the  reservoir 
site.— rAfr.  Millis:  A very  large  number 
of  water  undertakings  do  not  own  the 
gathering  grounds,  but  only  the  reservoir 
site. 

5037.  Is  it  necessary  for  water  autho- 
rities to  acquire  large  areas  of  common 
land  as  gathering  grounds?  I take  it  that 
common  land,  being  mostly  on  the  hill- 
side, would  be  gathering  grounds  rather 

than  part  of  the  actual  reservoir? 1 

have  not  heard  of  any  such  tendency  in 
latter  years.  With  the  modern  approach 
to  this  problem,  the  purchase  of  the 
gathering  grounds  is  less  important.  If 
nowadays  some  access  is  going  to  be 
allowed  the  only  point  in  taking  gather- 
ing grounds  would  be  to  control  access — 
not  exclude  it.  Water  authorities  have 
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certain  powers  of  making  by-laws 
over  gathering  grounds  'Under  the 
Water  Act.  If,  as  we  find,  they  do 
not  use  them,  because  of  the  advent  of 
new  methods  of  cleaning  water,  that 
indicates  that  the  sterilisation  of  gather- 
ing grounds  is  no  longer  so  important. 
The  special  treatment  of  them  was 
originally  to  some  extent  the  outcome  of 
the  fact  that  water  authorities  had  no 
alternative  means  of  keeping  the  water 
pure.  There  was  nothing  else  they  could 
do.  If  the  water  became  dirty  there  were 
no  known  means  of  cleaning  it.  Subse- 
quently we  developed  the  filtration  pro- 
cess, and  since  then  chemists  and  bac- 
teriologists have  come  along  and 
developed  other  processes. 

5038.  Professor  Stamp:  You  referred 
a moment  ago  to  the  fact  that  some 
human  beings  are  not  as  sensible  as  sheep 
and  get  into  difficulties  in  bogs.  Where 
common  land  which  is  gathering  ground 
is  open  to  access,  whose  duty  and  respon- 
sibility would  it  be  to  fence  dangerous 
areas  of  hogland?  Would  it  be  the  duty 

of  the  water  authority? Not  if  they 

did  not  own  the  land,  clearly. 

5039.  Where  one  of  your  authorities 
had  rights  over  common  land  would  you 

accept  that  responsibility? ^Yes,  if  we 

are  permitted  to  do  so.  iMr.  Fordham  can 
tell  you  that  when  one  tries  to  fence 
common  land  peo-ple  come  along  and  re- 
move the  fences.  That  'is  one  of  the  grave 
difficulties  in  trying  to  do  anything  with 
common  land. 

5040.  I was  thinking  of  the  hypotheti- 
cal future.  If  it  were  found  desirable  to 
fence  some  common  land,  in  order  to 
preserve  the  bogs  because  they  act  as  a 
sponge,  'would  the  water  supply  autliori- 

ties  accept  the  costs  involved? ^I 

should  think  they  would  regard  it  as  quite 
a reasonable  proposal.  I would  not  like 
to  give  an  off-the-cuff  answer  'Without 
making  inquiries,  but  I cannot  see  any 
reason  in  principle  why,  if  a water  under- 
taking which  builds  a reservoir  and 
puts  up  other  erections  to  clean  the 
water  wants  to  preserve  water  in  a 
particular  locality  where  it  becomes  a 
known  danger,  the  ordinary  rule  of  com- 
mon law  should  not  apply.  If  anyone 
wants  to  keep  land  they  own  in  a condi- 
tion which  is  a public  danger  it  might 
surely  be  this  ordinary  common  law 
duty,  or  at  least  analogous  to  the  com- 
mon law  duty,  to  ensure  that  the  land  is 
not  virtually  a trap  for  other  people. — 


Mr.  Fordham : I would  like  to  add  that 
our  catchment  area  has  been  subject  to 
public  access  for  over  sixty  years,  and 
I should  require  very  convincing  evidence 
that  there  was  public  danger  before  I 
would  advise  the  Birmingham  Corpora- 
tion that  they  had  to  put  fences  round 
huge  areas  in  order  to  ensure  that  the 
odd  individual  does  not  dro'ivn  himself 
in  the  bog.  There  has  been  no  difficulty 
up  to  now.  I take  the  contrary  view  that 
the  water  'Undertaker  took  the  land  in  the 
first  place  because  of  its  natural  condi- 
tion and  has  not  done  anything  to 
change  that  condition.  If  anyone  requires 
some  form  of  protection,  he  should  be 
prepared  to  pay  for  it — particularly  if 
the  water  undertaker  already  owns  the 
land. 

5041.  Mr.  Floyd:  In  general,  are 

water  undertakings  looking  toward 
more  and  larger  reservoirs?  Which  con- 
stitutes the  greater  danger — the  lowering 
of  the  water  level  in  the  lowlands  or  the 
draining  of  the  hill  areas  consequent  on 
the  erection  of  reservoirs  where  sites  are 
available  in  the  upper  reaches  of  rivers? 

Mr.  Millis:  That  is  a geological 

question.  The  question  of  lowering  the 
water  table  arises  primarily  in  the  south 
and  east  of  England — south  and  east  of 
the  limestone  escarpment.  North  and 
west  of  that  are  the  upland  gathering 
ground  areas,  the  high  land. 

5042.  Could  I put  it  this  way ; where 
there  is  suitalble  hill  land  are  your  autho- 
rities .more  likely  to  continue  on  the  basis 

of  gathering  grounds  and  reservoirs? 

Mr.  Fordham:  We  .have  to  use  either 
the  hill  land  or  the  lower  reaches  of 
rivers.— Air.  Millis:  One  has  either  to 
get  the  ■water  from,  for  example,  the 
Pennines,  or  to  come  down  the  valleys 
and  extract  the  water  somewhere  on  the 
Yorkshire  plains,  in  the  lower  reaches  of 
the  Calder,  Aire  or  Don.  It  is  possible 
to  get  the  supply  from  the  plains  instead 
of  going  into  the  mountains. — Mr. 
Fordham : But  then  as  we  have  said,  the 
water  .undertaker  comes  up  against  the 
problem  of  the  kind  of  water  he  has  to 
deal  with. 

5043.  I was  thinking  more  about  hill 
areas,  where  there  is  much  of  the  com- 
mon land  which  we  are  concerned  with. 
Is  it  likely  that  the  present  system  of 
storing  water  by  .means  of  reservoirs  will 
continue  as  long  as  can  reasonably  be 

foreseen? Mr.  Millis:  Yes,  primarily 

because  there  are  adjacent  areas  which 
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can  be  supplied  conveniently  from  the 
neighbouring  hills.  Liverpool  and  Man, 
Chester  will  continue  to  look  to  the  him 
for  their  supply  presumably  because  that 
is  the  obvious  source  fior  them  to  go  to. 
On  the  other  hand  it  is  rather  difficult  to 
see  a place  like  Brighton  going  to  the 
hills  ; they  go  down  into  the  chalk. 

5044.  Chairman-.  Are  the  considera- 
tions you  set  out  in  paragraph  9 theo- 
retical, or  are  they  in  fact  now  operating 
with  regard  to  the  development  ol 

gathering  grounds? h'^r.  Fordham. 

I think  that  these  conditions  are  at 
present  theoretical,  because  of  the  diffi- 
culty of  doing  anything  to  comply  with 
requests  for  im'provement  of  agriculture 
or  for  the  afforestation  of  upland  areas. 
There  are,  of  course.  Other  areas  than  the 
Birmingham  watershed  concerned  with 
this  problem,  but  I can  speak  only  from 
practical  experience  of  the  difficulties 
in  our  own  area.  We  are  from  time  to 
time  urged  to  improve  the  area  so  that 
it  can  take  more  intensive  grazing  of 
sheep  and  cattle.  In  the  past,  of  course, 
we  .frowned  on  the  possibnity  of  cattle 
being  on  the  watershed ; that  was  part 
of  the  old  concept  of  avoiding  pollution. 
The  reservoir  areas  are  fenced,  so  that 
we  are  safeguarded  by  being  able  to 
limit  access  to  the  actual  reservoirs  ; but 
we  found  difficulty  when  we  wished  to 
fence  the  major  feeder  streams  where 
they  had  a source  on  common  land  ; and 
any  question  of  afforestadon,  either  for 
the  improvement  of  agriculture  or  for 
amenity,  has  proved  to  be  impossible  on 
common  land.  Years  age,  before  I 
joined  Birmingham  Corporation,  an 
attempt  was  made  to  plant  certain  small 
areas  for  shelter  purposes,  but  the  fences 
were  demolished.  Because  of  the  diffi- 
culty of  getting  the  necessary  powers,  the 
Corporation  has  taken  no  steps  to  enable 
them  to  fence  the  areas  of  common  land 
which  form  a very  considerable  part  of 
the  total  watershed  area. 

5045.  Do  you  allow  access  on  those 
parts  of  your  land  which  are  strictly 
private,  and  not  subject  to  common 

rights? ^The  Act  of  1892  provides  for 

access  to  all  land  other  than  freehold 
land. 

5046.  Do  you  fence  land  which  you 

afforest? Freehold  land,  yes.  We  have 

not  attempted — apart,  that  is,  from  those 
small  attempts  made  many  years  ago— 
to  fence  any  common  land.  We  do  fence 


freehold  land,  however,  either  for  affores- 
tation or  for  normal  agricultural  pur- 
poses. 

5047.  Are  fences  permanent,  or  do  you 
merely  keep  them  up  while  the  trees  are 
young? — —So  far  as  plantations  are  con- 
cerned, the  fences  would  tend  to  deter- 
ioriate  as  a plantation  became  estab- 
lished The  type  of  fence  put  up  would 
be  designed  for  the  protection  of  the 
plantation  for  a period  of,  say,  15  years 
while  the  trees  were  becoming  estab- 
lished. When  they  had  become  estab- 
lished there  would  be  no  difficulty. 

5048.  Is  fifteen  years  normally  enough? 
It  depends  on  the  area.  The  decid- 
ing factor  is  how  quickly  the  trees  estab- 
lish themselves. 

5049.  Professor  Stamp-.  Does  the 
answer  you  gave  about  the  difficulties  of 
managing  common  land  mean  that  your 
own  authority  is  in  favour  of  afforesta- 
tion as  a general  policy  on  gathering 

grounds?- ^No,  I would  not  like  to  be 

put  on  record  as  agreeing  with  that.  We 
favour  planting  on  certain  parts  of  the 
common  land  for  the  purpose  of  im- 
proving the  grazing  and  for  amenity. 
Your  Commission  has  been  to  the 
Claerwen  site  and  knows  how  tree- 
less an  area  it  is.  It  Is  almost  entirely 
common  land.  The  Corporation  would  be 
quite  prepared  to  plant  certain  areas 
there,  if  they  could'  fence  them  in,  for  the 
purpose  of  improving  both  the  attractive- 
ness of  the  area  and  of  the  sheep  man- 
agement, 

5050.  Is  the  effect  of  planting  on  the 

water  supply  a primary  factor  also? 

No. 

5051.  Is  there  any  generally  accepted 

view  on  that? -There  are  widely  differ- 

ing views  and  I would  not  like  to  judge 
which  is  the  one  most  widely  held  or  the 
one  which  is  nearest  to  being  right.— 
Mr.  Millis:  You  will  know  that  there 
is  a certain  amount  of  controvensy  at 
the  present  moment  on  this  particular 
point,  and  a good  deal  of  effort  has 
been  made  here,  and  in  America  and 
Holland  too,  to  try  to  measure  the  effect 
of  trees  from  the  water  undertakings’ 
point  of  view.  There  is  a growing  school 
of  thought  which  holds  that  they  are  less 
beneficial  than  we  had  once  thought,  and 
that,  in  fact,  there  might  be  disadvan- 
tages from  the  point  of  view  of  water 
supply  in  having  them ; but  no  one  has 
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come  to  any  firm  conclusion, — Mr.  Ford- 
ham  : So  far  as  the  Birmingham  area 
is  concerned,  my  Committee  have  always 
leaned  towards  the  maintenance  of  the 
state  of  agriculture  now  existing — merely 
sheep  grazing.  They  have  never  been 
very  much  in  favour  of  extensive  affores- 
tation. 

5052.  Professor  Alun  Roberts-.  Leaving 
aside  the  question  of  afforestation  as  a 
matter  now  in  dispute,  and  accepting  that 
boglands  are  sponges,  have  the  water 
authorities  considered  the  advantages  to 
be  gained  from  the  amelioration  of  what 
we  generally  call  heath  lands?  Even  a 
slight  improvement  agriculturally  is  now 
denied  on  such  lands  which  are  com- 
mons, because  in  effect  the  law  does  not 
permit  it.  The  run-off  on  the  heath  lands 
is  now  very  rapid,  because  of  the  ridges 
aligned  at  right  angles  to  the  contour  of 
the  hill,  which  facilitate  drainage.  A 
slight  improvement  in  that  regard  would 
change  the  land  from  being  physiolo- 
gically dry  to  being  physiologically  wet : 
and  T should  imagine  that  as  more  com- 
mon land  at  a high  elevation  becomes 
part  of  gathering  grounds  or  reservoirs 
this  would  be  a way  of  improving  the 

holding  capacity. 1 will  accept  that  we 

ought  to  look  into  it ; but  1 would  not 
like  to  attempt  to  reply. 

5053.  I would  suggest  you  might  first 
look  at  the  possibility  of  improving  that 
portion  of  your  gathering  ground  which 
is  not  common  land,  as  the  law  would 
at  present  exclude  commons?  A slight 
physical  disturbance  of  the  surface  would 
break  up  the  old  mat  fibre  and  the 
present  alignment  of  the  land  which 
facilitates  drainage.  Anything  which  did 
that  would  improve  the  land  tremend- 
ou.sly  ; it  would  upgrade  the  grazing  and 

Improve  the  water  holding  capacity. 

It  is  of  course  very  expensive  to  plough 
this  land, 

5054.  Chairman:  Might  surface  har- 
rowing do  it?  However  I do  not 
think  this  affects  the  argument  in  your 

paragraph  9. The  point  is  that  there 

are  available  to  the  tenant  or  the  owner 
of  land  ^ants  under  the  Hill  Farming 
Acts  for  improving  grazing  : but  on  the 
very  large  area  of  common  land  it  is  not 
possible  to  use  those  facilities.  If  money 
was  spent,  say,  by  one  particular  tenant 
on  his  particular  area,  the  animals  from 
the  adjacent  areas  would  go  on  it  unless 


they  could  be  fenced  off.  That  leads  to 
the  point  with  which  Professor  Roberts 
is  familiar,  the  question  of  the  in-bye 
land,  as  I think  he  would  probably  refer 
to  it.  One  important  requirement  is  that 
this  land,  I think  the  Welsh  term  is 
‘ frith  ’ lands,  should  be  fenced  to  ensure 
better  management  of  the  grazing  on  the 
hill  areas.  Many  of  the  farmers  on  the  hills 
find  that  they  do  not  have  an  enclosed 
area  sufficient  for  them  to  keep  the  rams 
for  the  period  of  a month  or  five  weeks 
when  they  have  to  be  held  in  the  autumn 
time  under  the  Hill  Ram  Order.  Unless 
some  of  the  frith  lands  can  be  fenced 
they  will  find  very  great  difficulty  in  the 
spring  in  bringing  down  the  ewes  for 
lambing,  because  the  concentration  of  a 
large  number  of  rams  in  the  small  en- 
closed area  have  already  grazed  it  very 
intensively  in  the  autumn. 

5055.  Professor  Alun  Roberts : I 

make  that  point  deliberately.  I accept  all 
the  implications  of  in-bye  land,  as  you 
said ; but  is  not  a big  corporation  such 
as  a water  authority  the  only  one  which 
is  financially  and  economically  able  to 
effect  the  improvement  I suggested  over 
the  total  area?  If  that  were  done  the 
inducement  to  concentrate  stock  on  one 

specific  part  would  not  arise. We  will 

look  at  it.  It  sounds  a very  expensive 
proposition  ; having  regard  to  the  level 
of  agricultural  rents  in  the  area,  I agree 
it  is  only  a vast  corporation  with  a sup- 
posedly bottomless  purse  which  could  do 
it — although  if  you  read  the  local  Bir- 
mingham papers  you  would  not  judge  the 
purse  bottomless  by  the  attitude  to  a rate 
increase  of  4s.  in  the  pound.  But  I agree 
it  is  only  a big  corporation  with  a very 
large  fund  of  money  available  which 
could  afford  to  spend  the  money  and 
probably  not  get  much  return  upon  it. 

5056.  Mr.  Morris:  Would  the  use  of 
the  plough  in  pasture  improvement  be 
objectionable  to  water  undertakings,  or 

not? ^Ploughing,  away  from  the  near 

confines  of  the  reservoir,  would  be 
acceptable  I think,  so  long  as  it  was  done 
along  the  contour  and  not  up  and  down 
the  slope,  so  that  any  heavy  rainfall  did 
not  wash  the  soil  into  the  main  stream. 
Contour  ploughing,  of  course,  would  also 
be  the  right  thing  to  do  from  the  point 
of  view  of  the  fertility  of  the  soil.  But  it 
is  a very  expensive  proposition,  I am  told. 
I talk  to  the  staff  of  the  Forestry  Com- 
mission from  time  to  time.  They  do,  as 
you  know,  a fair  amount  of  ploughing 
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before  planting  on  some  of  their  hill 
lands,  and  I am  assured  it  is  a difficult 
and  expensive  proposition. 

5057.  Professor  Alun  Roberts:  Earlier 
on  in  the  discussion  I understood  that  the 
future  tendency  is  likely  to  be  not  to  pur- 
chase the  whole  catchment  area  but  only 
the  reservoir  area.  Is  the  building  of  leats 
along  the  contours  outside  the  reservoir 
contemplated  as  a mid-way  development 

between  those  two  extremes? ^The 

construction  of  leats  is  not  new  in  water- 
work  practice ; it  has  been  done  for  many 
years.  As  Mr.  Millis  said  earlier  because 
of  the  facts  produced  by  the  Central 
Advisory  Water  Committee  about  the 
question  of  access  and  the  alternative 
methods  of  improving  the  quality  of 


water,  our  approach  .to  the  hill  areas 
is  likely  to  be  to  acquire  just  the  reservoir 
areas. 

5058.  As  long  as  leats  are  a part  of 
your  projected  economy,  would  you  agree 
running  along  a contour  they  form,  a 

fearful  danger  to  sheep? 1 would 

agree  on  my  knowledge,  many  years  ago, 
of  an  authority  which  had  leats  running 
round  their  catchment  area ; the  number 
of  claims  which  I remember  even  now 
we  had  to  pay  for  the  loss  of  sheep  was 
very  great,  particularly  in  winter  storms. 

Chairman : Thank  you  very  much  ; 
we  are  most  grateful  to  the  British 
Waterworks  Association  for  helping  us 
by  answering  our  questions. 


{The  witnesses  withdrew.) 
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commonable  rights,  come  within  their  jurisdiction  only  to  the  extent  that  charitable 
trusts  are  involved.  This  memorandum  is  coniined  to  cases  where  the  Charity  Com- 
missioners are  concerned  with  land  subject  to  common  rights  or  other  analogous 
rights  which  are  vested  in  trustees  for  charitable  purposes.  Such  land  may  be  either 
(^z)  ancient  commons  or  old  enclosures  or  ib)  allotments  made  under  an  Inclosure 
Act  for  use  in  specie.  In  the  former  case  the  Charity  Commissioners  may  have  juris- 
diction over  the  common  or  surface  rights  only,  or  over  the  land  comprising  those 
rights. 

2.  Nature  of  chanties  in  common  rights.  Charitable  trusts  and  consequently  the 
Commissioners’  jurisdiction  in  connexion  with  -the  common  or  surface  rights^  arise 
either : (a)  because  the  rights  are  held  for  a fluctuating  class  of  the  community  as 
so  described  in  the  case  of  Goodman  v.  Mayor  of  Saltash  (7  A.C.  633) ; or  (i») 
because  of  the  eleemosynary  purposes  of  the  trusts.  It  has  been  said  (HaU  on  Allot- 
ments published  in  1886)  that  there  were  about  2,000  local  Inclosure  Acts  before 
1801,  and  a further  2,000  between  1801  and  1845  fElton  on  Commons),  and  that  the 
total  amount  of  land  allotted  for  field  gardens  for  the  laboring  poor  under  Inclosure 
Acts  from  1485  to  1876  was  2,113  acres  (Parliamentary  Papers  Session  1870  No.  326). 

The  statutory  recognition  of  the  principle  that  such  allotments  contain^  in  an  Act 
relating  to  inolosure  or  in  an  award  or  order  made  thereunder  constitute  at  law 
a charity  is  found  in  S.  18  of  the  Commons  Act,  1899  (and  in  some  respects  in 
S.  19  of  the  Commons  Act,  1876  in  relation  to  ‘fuel  allotments’,  now  replaced  by 
the  Charities  (Fued  Allotments)  Act,  1939).  By  the  Act  of  1899  any  ‘ ^ovisions  with 
respect  to  allotments  ’ for  recreation  grounds,  field  gardens  or  other  public  or 
parochial  purposes  contained  in  or  deriving  from  any  Act  relating  to  inclosure  may 
be  dealt  with  by  the  Charity  Cammissioners  by  scheme. 
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3.  Freemen's  Commons.  The  principle  of  the  Goodman  case  was  applied  to 
common  lands  in  the  case  of  the  Norwich  Town  Close  Estate  Charity  40  Ch.D.  298 
(the  Commissioners  have  information  on  this  case  which  goes  further  than  the  law 
report  and  shows  that  the  final  judgment  was  that  the  ri^ts  were  held  ujf^n 
charitable  trusts).  This  was  a case  of  cornmon  nights  of  the  freemen ; such  rights 
existed  in  many  ancient  boroughs,  and  still  define  an  important  cl^s  of  common 
lands  where  the  surface  rights  constitute  a trust  suibject  to  the  Chanty  Commissioners 
jurisdiction.  A distinction  is  to  be  drawn  between  freemen’s  commons  in  boroughs 
which  were  reformed  by  the  Municipal  Corporations  Act,  1835,  where  the  borougli 
corporation  now  holds  the  rights,  and  those  in  boroughs  which  were  dissolved  by 
the  Municipal  Corporations  Act,  1883,  where  the  rights  are  now  administered  under 
a scheme  made  by  the  Commissioners  under  that  Act. 

4 Eleemosynciry  cases — Regulation  of  charity  commons.  A charitable  trust 
subject  to  the  jurisdiction  of  the  Charity  Commissioners  airises  in  connexion  with 
common  rights,  on  the  ground  that  they  are  eleemosynary,  where  they  benefit 
exclusively  a class  that  is  necessarily  poor,  such  as  the  occupiers  of  tenements 
valued  at  less  than  £10  a year.  The  Commissioners  have  on  at  least  one  occasion 
made  a scheme  to  regulate  a charity  consisting  of  the  poor  s rights  in  a common. 
But  such  a scheme  does  not  regulate  the  common  in  the  sense  of  s.  3 of  the 
Commons  Act  1876.  Where  regulation  of  the  common  itself  becomes  necessary 
as  distinct  from  regulation  of  the  disposal  of  money  received  for  use  of  the  common 
by  persons  other  than  the  beneficiary  class  of  poor  persons  the  Commissioners  have 
recommended  recourse  to  the  powers  of  the  Minister  of  Agriculture  and  Fiisheries 
under  the  Inolosure  Acts,  1845-1882,  as  the  appropriate  statutory  procedure.  Tlie 
powers  of  the  Commissioners  in  a scheme  under  their  ordinary  jurisdiction  are 
not  so  comprehensive  as  the  Minister’s  powers. 

5 Limitations  on  powers.  Even  apart  from  the  provision  of  ss.  193  and  194  of 
the  Law  of  Property  Act,  1925,  the  Charity  Commissioners  have  only  limited 
powers  where  common  rights  actually  exercised  are  charitable.  They  would  have 
no  power  to  authorize  an  inclosure  nor  to  prevent  public  access  lawfully  acquired. 
The  commoner’s  right,  once  vested  in  him  as  a member  of  the  beneficiary  class,  is 
a right  of  property,  of  which  he  cannot  be  deprived  except  for  some  breach  of 
regulations  amounting  to  a lawful  cause  for  exclusion.  The  Municipal  Corporations 
Act  1883  contemplates  the  extinction  of  the  commoners’  rights  (either  by  purchase 
or  failure  of  the  class  of  freemen),  and  provision  has  been  made  in  some  schemes 
of  the  Commissioners  under  that  Act  for  the  use  of  the  surface  rights  for  the 
benefit  of  the  inhabitants  at  large  but  without  prejudice  to  the  individual  eoramoner,s 
rights  until  extinguished. 

6.  Allotments  under  an  Inclosure  Act.  Instances  of  allotments  made  under  an 
Inclosure  Act  for  use  in  specie  by  the  inhabitants  or  some  class  of  them,  c.g.  the 
labouring  poor,  in  circumstances  creating  a charitable  trust  and  subject  to  the 
Charity  Commissioners’  jurisdiction  are  more  numerous  than  those  of  true  commons 
so  subject:  It  will  frequently  be  found  that  where  there  has  been  an  Inclosuve  Act 
the  only  land  which  has  remained  open  to  public  access  is  that  within  the  Com- 
missioners’ jurisdiction,  either  for  the  reasons  established  in  the  Goodman  case 
(cf.  Re  Christchurch  Inclosure  Act,  38  Ch.  D.S20),  or  more  often  because  it  was 
an  allotment  for  the  poor.  These  allotments  are  generally,  but  not  invariably,  of 
the  land  itself  and  not  merely  of  rights  in  the  land.  They  fail  into  five  classes ; — 

(i)  land  allotted  with  common  rights  to  the  holders  of  ancient  tenements ; 

(ii)  land  allotted  for  cutting  fuel  (whether  wood,  furze  and  bracken,  or  turf) ; 

(iii)  allotments  for  the  labouring  poor  (or  field  gardens) ; 

(iv)  land  allotted  for  quarries,  chalk  pits,  gravel  and  sand,  and  so  forth  ; 

(v)  allotments  for  recreation.  (This  group  is  mentioned  because  of  their 
importance  to  the  community ; they  are  however  no  longer  within  the 
jurisdiction  of  the  Commissioners,  having  passed  under  the  control  of 
the  Minister  of  Education). 
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7.  Allotments  for  occupiers  of  ancient  tenements.  In  Inclosure  Acts  before  1845 
it  is  not  unusual  to  find  directions  for  laying  out  allotments  to  compensate  the 
common  rights  of  occupiers  of  small  cottages.  In  the  unreported  case  of  Re 
Cheshunt  Charity,  Freeman  v.  Taylor,  Farwell  J.  in  1941  decided  that  land  allotted 
in  this  way  was  held  upon  charitable  trusts.  He  decided  on  the  facts  of  that  case 
Uiat  the  persons  entitled  to  share  in  the  income  from  letting  the  land  included 
not  only  the  occupiers  of  the  ancient  cottages  themselves,  but  also  the  occupiers, 
however  wealthy  they  might  be,  of  modern  houses  built  on  the  sites  of  the  old 
cottages.  The  allotment  discussed  in  that  case,  like  many  in  this  class,  has  been 
enclosed  and  cultivated  ; but  some  lie  unenclosed  and  unused.  In  some  instances 
the  land,  being  still  subject  to  common  rights,  has  remained  subject  to  the  Inclosure 
Acts,  1854-1882. 


8 Fuel  allotments  which  are  probably  the  largest  single  type  of  commonable 
rights  with  which  the  Commissioners  are  concerned  may  still  include  land  allotted 
for  use  in  kind  by  cutting  turf,  furze  or  heath  for  fuel.  Historically  the  Commis- 
sioners’ dealings  with  fuel  allotments  may  be  divided  into  three  separate  periods 

1.  The  period  before  the  Commons  Act,  1876. 

2.  The  period  between  the  Commons  Act,  1876  and  the  Charities  (Fuel  Allot- 

ments) Act,  1939. 


3.  The  period  since  the  passing  of  the  1939  Act. 

During  the  first  period  the  Commissioners  regarded  themselves  as  having  power 
by  order  to  authorize  the  sale  of  fuel  allotments.  The  Commons  Act,  1876  (by 
section  19)  made  it  clear  that  the  Commissioners  were  not  intended  to  have  power 
of  diverting  allotments  made  under  Inclosure  Acts  from  the  uses  declared  by 
Parliament.  No  sales  were  to  take  place.  The  powers  of  making  schemes  conferred 
on  the  Commissioners  by  section  18  of  the  Commons  Act,  1899,  did  not  enable 
them  to  authorize  the  sale  of  fuel  allotments  ; such  was  the  advice  received  by 
the  Commissioners  from  the  Law  Officers  in  1902,  so  that  during  this  second  period 
the  Commissioners’  powers  were  limited  to  authorizing  the  use  of  fuel  allotments 
as  recreation  grounds  and/or  field  gardens,  to  authorizing  the  exchange  of  one 
fuel  allotment  or  part  of  one  for  land  of  equal  value  better  suited  for  the  purpose, 
and  to  making  schemes  for  administration,  i.e.  constituting  bod^s  of  trustees  and 
vesting  the  legal  estate  in  the  land.  The  Chanties  (Fuel  Allotments)  Act,  1939, 
authorised  the  Commissioners  by  scheme  to  permit  the  use  of  allotments  tor  any 
purpose  specified  in  their  scheme,  or  to  approve  a sale,  and  many  such  sales  have 
occurred. 


Examination  of  Witnesses. 

Mr  F W W.  McCombe,  C.B.,  C.B.E.  and  Mr.  W.  E.  A.  Lewis  on  behalf  of  the 
Charity  Commission  for  England  and  Wales. 

Called  and  Examined. 


5059.  Chairman-.  May  I first  express 
our  gratitude  to  the  Charity  Commission 
for  its  memorandum,  and  to  you,  for 

coming  to  support  it? 'Mr. 

McCombe : Thank  you. 

5060.  Would  you  tell  us  first  what 
your  powers  over  charitable  trusts  are? 

That  is  rather  a wide  question.  Our 

powers,  of  course,  are  exercised  both 
over  trustees  and  the  management  of 
their  trusts,  and  over  the  objects  of  a 
charity.  We  are  an  advisory  and 
cauti’OTiary  body  and,  on  'occasion,  we 
have  powers  of  revision.  T^ese  arise, 
generally  speaking,  on.  the  failure  of  the 


charity,  though  not  merely  when  the 
charity,  in  every  single  facet  of  its 
organisation,  has  come  to  a dead  stop: 
it  may  merely  have  failed  in  some  par- 
ticular regard  which  necessitates  a minor 
— or  even  a major — revision.  However, 

‘ failure  ’ does  not  mean  the  total 
cessation  that  the  word  might  necessarily 
be  thought  to  import.  I would  add  that 
our  powers  are  so  varied  that  we  really 
found  some  difficulty  in  deciding  how 
to  describe  them,  so  as  best  to  serve  the 
purposes  'of  'the  Royal  Commission. 

5061.  Then  may  I two  questions, 
to  raise  the  issues,  in  which  we  are 
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primarily  concerned?  First,  if  the  trustees 
of  a charity  are  designated  by  a private 
Act  of  Parliament — an  Inclosure  Act 
probably — and  the  method  of  election  or 
selection  is  inadequate,  or  not  in 
accordance  with  modern  conditions,  can 
you  make  a scheme  changing  the  whole 

procedure? We  can:  it  is  something 

of  a major  process,  because  we  ourselves 
have  to  promote  a Bill. 

5062.  Would  it  be  a bill  confirming  a 

provisional  Order? ^No',  a complete, 

normal,  full  Bill.  Under  the  Charitable 
Trusts  Act,  we  may  prepare  a scheme 
for  confirmation  by  Parliament 

5063.  Has  that  to  be  done  by  a public 

Bill? ^Yes. 

5064.  Which  would  presumably  not 
have  to  go  through  the  private  bill 

procedure? No.  We  have  to-  take  our 

chance  with  the  Whips  and  get  time. 
Normally,  of  course,  we  do  not  promote 
such  a Bill  unless  the  whole  of  the 
subject  matter  is  unopposed. 

5065.  Do  you  produce  a Bill  every 

session? ^We  have  recently  been 

promoting  on  an  average  two  Bills  a 
year : we  have  to  promote  a separate 
bill  for  each  scheme  as  we  cannot  put 
a number  of  them  into  an  ‘ omnibus  ’ 
bill. 

5066.  Do  you  have  to  get  your  Bills 
put  up  to  the  Legislation  Committee 

beforehand? >No,  we  are  excused 

that.  Our  Parliamentary  Commissioner 
merely  arranges  with  the  Whips  to  intro- 
duce the  Bill  at  a suitable  time  ; and  then 
normally  it  is  entirely  unopposed. 

5067.  Is  it  introduced  as  an  unopposed 

Bill? ^Yes,  and  normally  passes 

through  Parliament  on  that  basis. 

5068.  Would  you  be  given  Parlia- 
mentary time  if  it  were  not  unopposed? 

No,  not  unless  we  can  categorically 

say  that  there  is  no  likelihood  of 
opposition. 

5069.  What  happens  if  some  Member 

of  Parliament  says  ‘ Object  ’? It  was 

that  practice  with  particular  reference  to 
inclosures  that  caused  my  predecessors  to 
abandon  the  procedure  almost  entirely 
for  about  40  years.  Before  the  Charities 
(Fuel  Allotments)  Act  of  1939,  we  intro- 
duced only  four  Bills  this  century — ^in 
1926,  1936,  1937  and  1939.  The  four  Acts 
were  passed  without  any  difficulty. 

5070.  Do  you  have  to  get  a scheme 
approved  by  Parliament  for  every  change 


to  a charity  you  make?' No.  You 

asked  me  whether  the  provisions  of  a 
charity  could  be  changed  if  they  were 
contained  in  an  Act  of  Parliament.  They 
can  be  changed,  but  only  by  another  Act. 
The  machinery  exists:  it  is  cumbrous 
though,  and  takes,  a little  more  time  than 
most.  We  do  not  undertake  to  change 
the  provisions  of  a charity  in  this  way 
unless  we  feel  sure  that  there  will  be  a 
public  advantage  locally,  that  it  is  desired 
by  everybody  concerned,  and  is  reason- 
able in  itself  ; but  I would  not  reject  any 
such  application  for  an  amending  scheme 
merely  on  the  ground  that  I did  not 
have  the  time  for  it.  I would  do  my  best 
to  gel  it  through. 

5071.  Now  may  I go  on  to  my  second 
question.  Where  the  purpose  of  a charity 
has  more  or  less  been  exhausted — where 
there  are  no  labouring  poor  in  the  parish 
any  longer,  or  anything  of  that  kind — do 
you  have  to  have  a Bill  to  deal  with  it? 
No,  not  if  the  charity  were  itself  con- 
stituted by  or  under  an  Tnclosure  Act, 

5072.  Is  there  a dill'crence? We 

have  a loophole,  so  to  speak.  The  general 
principle  is  that  if  a charity,  its  conse- 
quences or  its  management,  is  of  Parlia- 
mentary origin  only  Parliament  can  alter 
it.  However,  under  Section  18  of  the  Com- 
mons Act  of  1899,  where  a public  allot- 
ment and  the  like  derives  from  an 
Inclosure  Act  or  from  an  award  made 
under  an  Inclosure  Act  then,  notwith- 
standing that  it  has  a Parliamentary  origin, 
we  can  make  a scheme  to  alter  the  pro- 
visions in  respect  of  it  ‘ in  the  exercise  of 
our  ordinary  jurisdiction  ’ — those  arc  the 
magic  words. 

5073.  Are  we  in  fact  as  a Commission 
concerned,  then,  almost  entirely  in  this 
connection  with  oases  falling  under 

Section  18? T should  think  so,  as  we 

ourselves  are  today — that,  and  the  cases 
falling  under  the  Charities  (Fuel  Allot- 
ments) Act,  of  course. 

5074.  Does  your  “ ordinary  jurisdic- 
tion ” cover  Inclosure  Acts  which  set  up 
boards  of  conservators  and  give  them 

certain  powers? ^Yes ; and  many  of 

the  older  ones  set  out  the  management 
of  the  particular  common  in  great  detail. 
Indeed,  the  Acts  we  deal  with  are  almost 
all  very  old. 

5075.  In  those  cases  do  you  have  to 

go  to  Parliament? We  have  to  go  to 

Parliament,  though  only  once— ^he  case 
of  Boxmoor  is  an  example  which,  I 
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think,  you  heard  about  this  morning. 
You  whl  be  fully  versed  in  all  its  legal 
intricacies.  Once  we  have  been  to  Par- 
liament and  got  a revision,  as  we  did,  I 
think,  in  that  case,  we  invite  Parliament 
to  grant  us  power,  and  it  is  invariably 
granted,  of  further  revision  without  fur- 
ther reference  to  Parliament. 

5076.  I understand ; you  put  a clause 
to  that  effect  into  the  Bill.  Would  it  be 
helpful  if  you  had  that  power  without 
having  to  go  to  Parliament  at  all?  Is  it 
really  necessary  to  go  to  Parliament 

now? That  is  a very  large  question. 

It  would  certainly  be  helpful  adminis- 
tratively and,  if  I may  venture  a personal 
opinion,  it  would  also  be  in  the  public 
interest ; but  it  is  really  part  of  a larger 
question — ^whether  to  give  us,  a subor- 
dinate body,  the  power  to  alter  in  any 
particular  what  Parliament  has  laid 
down.  A big  principle  is  involved. 

5077.  Is  not  one  of  the  Charity  Com- 
missioners a Member  of  Parliament? 

Yes. 

5078.  Is  he  appointed  by  the  Govern- 
ment?  ^Yes  ; by  the  Queen. 

5079.  And  is  he  responsible  to  Parlia- 
ment for  your  administration? ^No, 

he  is  merely  one  of  us ; he  happens  to  sit 
in  the  House  by  special  dispensation. 

5080.  Supposing  you  had  to  exercise 

your  powers  rather  harshly  in  a particu- 
lar case,  who  would  answer  for  you  in 
Parliament? He  would. 

5081.  Is  it  not  an  odd  situation,  that 
he  is  not  responsible  for  you,  but 

defends  you? ^He  is  our  spokesman, 

that  is  all.  He  is  one  of  us,  equal  in 
power  and  in  responsibility,  although  not 
qualified  otherwise  than  as  a Member 
of  Parliament.  My  colleague  and  I are 
barristers ; but  he  is  someone  who  has 
been  elected  to  the  House  in  the  ordinary 
way  and  has  then  been  selected  as  the 
Parliamentary  Commissioner. 

5082.  Is  he  a member  of  the  Govern- 
ment?  ‘No. 

5083.  Who  is  the  present  one? Sir 

Hugh  Linstead. 

5084.  In  relation  to  a charitable  trust 
relating  to  commons,  if  you  amend  the 
charity,  has  it  to  be  amended  according 

to  the  cy  prbs  doctrine? ^Yes.  That 

is  one  of  the  difficulties.  A.lthough  we 
may  be  given  a power  of  revision,  unless 
we  are  given  a further  power  to  do  what 
we  think  is  just  and  best,  we  are  still 


tied  by  the  original  designation  of  those 
whom  it  was  intended  should  benefit 
from  the  charity. 

5085.  Does  that  mean  that  the  pro- 
ceeds of  a charity  still  have  to  go  to  the 
‘ (labouring  pood,’  for  example,  even 
though  none  of  the  local  inhabitants  may 
any  longer  be  in  that  class?  We 
might  stretch  a point  and  make  it  avail- 
able to  ‘ the  poor  and  we  have  indeed — 
though  on  rare  occasions — made  the  in- 
come available  in  ways  regarded  by  the 
•trustees  as  of  benefit  to  the  whole  public, 
on  the  ground  that  the  labouring  poor 
died  out  in  that  particular  area  long 
ago  ; but . that  is  rather  shutting  one’s 
eyes  to  the  legal  theory  as  to  cy  pres.  We 
certainly  have  sometimes  turned  a blind 
eye  to  the  bare  legal  theory  on  the 
examination  of  particular  facts,  but 
whether  that  would  have  stood  up  to  a 
strict  examination  in  Court  is  not  an 
easy  question ; it  just  happens  that 
nothing  of  what  we  have  done  in  this 
class  of  case  has  been  appealed  against 

5086.  What  is  cy  pres  to  a fuel  allot- 
ment?  A charity  to  provide  coal  for 

the  poor. 

5087.  Do  you  achieve  the  conversion 

by  selling  the  allotment? ^Yes.  I have 

set  out  in  our  memorandum  the  circum- 
stances in  which  sales  may  be  approved. 

I hope  you  will  forgive  me  if  it  is  in 
rather  technical  form.  I was  not  quite 
sure  in  what  way  it  would  be  most  help- 
ful to  the  Commission. 

5088.  It  is  very  helpful  indeed. One 

has  to  be  accurate. 

5089.  Professor  Stamp : In  (b)  of  para- 
graph 1,  is  the  word  ‘allotments’  used 
as  you  define  it  later  on  in  paragraph  6? 
— ^ — It  means  allotments  made  under  an 
Inclosure  Act — ^not  market  gardens. 

5090.  So  that  wherever  you  use  the 

word  ‘ allotments  it  is  not  used  in  the 
ordinary  modern  sense  but  in  the  legal 
one? Yes. 

5091.  Chairman:  As  regards  para- 
graph 4,  does  your  reference  to  regulation 
under  the  Commons  Act  of  1876,  mean 
that  you  have  powers  to  regulate  the 

trust  and  not  the  common? ^That  is 

right. 

5092.  Is  the  behaviour  of  people  on 

the  common,  and  so  forth,  within  your 
jurisdiction? No. 

5093.  And  does  anybody  who  wants 
to  regulate  a common  of  the  sort  you 
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describe  still  have  to  use  the  provisions 
of  the  Inclosure  or  the  Commons  Acts? 
Yes- 

5094.  Would  it  normally  be  the 

Commons  Act,  1876? ^Yes. 

5095.  Paragraph  5 says  that  the  Muni- 
cipal Corporations  Act,  1883,  contem- 
plates ‘ the  extinction  of  the  commoners’ 
rights  To  which  provision  of  that  Act 

does  that  refer? am  told  that  is 

how  we  have,  in  practice,  interpreted  that 
Act:  that  has  been  its  purport,  and  we 
have  made  schemes  without  objection. 

5096.  In  paragraph  6 you  give  an 
interesting  list  of  the  five  classes  of 
allotments.  Could  you  give  us  any 
general  explanation  as  to  how  far  these 
rights  are  now  exercised?  Or  are  you 
concerned  with  them  only  when  they 

are  not  exercised? We  are  concerned, 

usually,  when  they  have  long  since 
ceased  to  be  exercised  and  someone  has 
the  idea  of  doing  something  else  with  the 
land,  to  put  it  baldly. 

5097.  Do  you  have  many  applications 
to  change  the  trust  on  these  allotments? 

1 think  I can  say  there  is  a steady, 

small  stream  all  the  time. 

5098.  Are  those  under  category  (1) 

mostly  concerned  with  grazing? ^Yes. 

5099.  Are  those  allotments  used  more 

than  the  others? Of  course,  the  war 

upset  so  many  pleasant  customs  in 
various  districts  that  there  are  few  of 
them  now  ; I think  the  big  grazing  chari- 
ties in  Cheshire  have  nearly  all  passed 
away.  They  used  to  be  a great  feature 
of  Cheshire — a sort  of  cow  common,  or 
something  of  that  sort,  in  most  cases. 

5100.  In  what  sense  have  they  passed 
away — does  nobody  want  to  graze  them? 

No.  The  Ministry  of  Agriculture, 

during  the  war,  did  things  that  made  it 
impossible  to  carry  them  on.  Either  the 
land  was  ploughed,  or  the  local  people 
were  not  allowed  to  have  their  cow 
common. 

5101.  Were  these  commons  an  asset? 
^Not  necessarily. 

5102.  By  a ‘ cow  common  do  you 
mean  that  several  people  had  a common 

cow? ^The  profits,  so  to  speak,  from 

the  cow  in  common  went  to  the  poor. 
In  one  case  8 quarts  of  milk  a day  had 
to  be  provided  for  the  poor. 

5103.  To  what  are  these  commons  cy 

prfes? 1 have  not  had  io  solve  that. 

In  the  case  of  the  8 quarts  of  milk  we 


allowed  the  right,  or  the  obligation 
against  the  landowner  in  that  case  to  be 
computed  for  a thousand  pounds.  It  was 
in  the  Press,  and  considerable  notice  was 
taken  of  it.  This  was  about  six  years 
ago. 

5104.  Have  fuel  allotments  almost 
entirely  disappeared  from  active  use? 

^Almost  entirely,  yes ; occasionally 

one  comes  across  an  active  one. 

5105.  Projem>r  Ahm  Roberts:  In  my 
part  of  West  Wales,  there  were  a good 
many  Inclosure  Acts  from  the  great  days 
of  inclosure,  and  they  provided, 
variously,  for  one-twelfth,  one-fourteenlh 
or  one-eighteenth  of  the  land  to  be 
allotted  for  fuel.  The  fuel  has  long  ago 
been  so  completely  removed  that  the 
land  is  abraded  to  the  suib-soil,  and 
ceases  to  have  any  usefulness  as  a Kiel 
ground.  Are  the  commoners,  or  the 
parishioners,  perhap.s,  entitled  to  make 
use  of  that  ground  as  an  empty  space 

under  the  present  law? It  would 

depend  on  the  terms  of  the  award,  but 
the  normal  case  would  be  that  the  soil 
came  to  the  trustees. 

5106.  Even  when  the  peat  was  on  bare 

rock? Yes,  one  can  go  down  to 

Australia,  in  legal  theory,  as  far  as  the 
soil  is  concerned.  The  land  is  of  value 
to  somebody  perhaps.  We  could  make  a 
scheme  authorising  the  sale  of  it  so  ns 
to  realise  some  money  which  could  be 
used  to  supply  the  poor  with  a small  bag 
of  coal  or  something  of  that  sort. 

5107.  The  fuel  has  completely  run  out 
on  these  allotments  and,  in  the  course  of 
nature,  only  about  half  an  inch  of  peat 
would  be  added  in  the  next  hundred 
years.  They  are  just  so  much  empty 

space. ^That  is  one  of  the  cases  which 

might  have  been  dealt  with  by  a rather 
odd  Act  called  the  Exhausted  Parish 
Lands  Act  of  1872.  You  will  not  find 
it  in  the  Statute  Book,  because  it  was 
repealed  under  the  Local  Government 
Revision  Act  of  1929.  Why  it  was 
repealed  has  never  been  clear  to  us, 
because  it  was  a very  useful  Act  which 
enabled  the  council  to  sell  lands  such  as 
you  have  just  described,  or  to  deal  with 
them.  Any  change  would  now  mean  that 
statutory  authority  would  have  to  be 
given  to  somebody — ourselves  or  some 
other  body — to  deal  with  the  case  as 
might  be  best.  We,  within  oiir  limited 
powers  could,  at  the  moment,  on  the 
application  of  a parish  council  as  trustee 
of  a fuel  allotment,  make  a scheme  under 
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Ihe  Charities  (Fuel  Allotments)  Act,  1939 
— but  I coulci  not  here  and  now  settle 
what  could  go  into  such  a scheme. 

5108.  The  difficulty  is  to  foresee  any 
purposeful  use  of  the  land,  because  there 

is  nothing  there. Could  it, be  filled 

up  to  make  some  sort  of  recreation 
ground,  by  using  it  as  a dump? 

5109.  Yes,  though  would  that  not 

usually  be  very  expensive  in  a thinly- 
populated  pastoral  region? -Yes. 

5110.  Chairman:  Next  you  mention 
held  gardens  for  the  labouring  poor. 
Have  they  effectively  disappeared,  too? 

T think  there  are  still  quite  a fair 

number  being  used.  The  trouble  is  that 
they  are  used  only  to  say,  20  per  cent, 
or  40  per  cent,  of  their  capacity.  It  is 
simply  a question  whether  the  labouring 
poor  are  active  enough  in  the  particular 
area  to  take  an  interest.  It  depends  some- 
times which  way  the  expansion  of  the 
village  has  gone— whether  they  are  any 
longer  handy  or  not. 

5111.  Would  they  look  like  allotments 

in  the  modern  sense? ^Yes. 

5112.  Professor  Stamp:  Would  they  be 
what  the  Ministry  of  Agriculture  terms 

‘ statutory  allotments  ’? T would 

have  thought  not  myself,  though  I really 
cannot  answer  that  question.  I believe 
that  a local  authority  has  power  to  take 
land  and  manage  land  as  allotments — 
those  are  what  are  known  as  statutory 
allotments. 

5113.  And  not  these? No,  these  are 

field  gardens.  The  original  term  was 
‘ allotment  ’,  but  it  was  equivocal ; they 
are  plots  of  land  to  be  used  as  very  small 
market  gardens,  you  might  say. 

5114.  Chairman:  Do  the  people  who 
work  them  know  the  title  under  which 

they  hold  them? No,  the  law  under 

which  they  operate  is  said  to  be  the  most 
complicated  'branch  of  law  of  all,  as  one 
would  find  if  one  delved  into  it. 

5115.  Category  (iv)  comprises  land 
allotted  for  quarries,  chalk  pits,  gravel  and 
sand  and  so  forth.  Are  those  still 

worked? Many  of  them  are  still  used, 

but  many  are  worked  out.  We  get  some 
applications  to  sell  them,  largely  because 
a bigger  concern  with  its  machinery  can 
get  more  out  of  them  than  commoners 
working  them  by  hand,  as  it  were. 

5116.  But  when  they  are  completely 

worked  out,  is  not  the  trust  simply 
exhausted? ^The  land  may  be 
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exhausted ; the  charity  is  not.  We  will 
sell  the  lanjl,  or  anything  that  may  be 
left,  for  what  it  will  fetch,  and  let  the 
trustees  buy  coal  or  something  with  the 
proceeds.  Sometimes  we  convert  a charity 
into  one  for  the  general  public  purposes 
of  the  village. 

5117.  For  playing  fields,  say? For 

whatever  is  a good  public  purpose.  The 
trustees  may  only  get  £50  for  what  is 
left,  with  which  they  can  build  a bus 
shelter,  or  sometliing  of  that  sort. 

5118.  Are  all  the  allotments  for  recrea- 

tion with  the  Minister  of  Education 
now? Yes. 

5119.  Professor  Stamp:  May  I be  clear 

on  one  point  as  regards  the  land  allotted 
for  quarries,  chalk  pits,  gravel  and  sand, 
and  so  forth?  Earlier  on  in  paragraph  6 
you  have  the  words,  ‘ . . . more  often 
because  it  was  an  allotment  for  the 
poor.’  Then  amongst  such  allotments 
you  list  the  land  allocated  for  quarries. 
Does  that  mean  that  land  allocated  for 
quarries,  chalk  pits,  etc.,  is  exclusively 
for  the  use  of  the  poor  and  not  for  com- 
mercial use? ^No. — Mr.  Lewis:  In 

fact,  these  allotments  are  very  rarely 
exclusively  for  the  poor. 

5120.  In  other  words,  may  the 

quarries  be  worked  commercially? 

Mr.  McCombe:  No,  the  original  inten- 
tion was  that  they  should  be  worked 
either  for  the  benefit  of  a community 
who  took  the  sand,  gravel,  or  whatever 
it  was,  or  used  it  as  material  for  the 
benefit  of  the  highways,  which  were  a 
public  liability ; and  thus  they  were 
charitable,  as  relieving  the  public  of  a 
charge. 

5121.  Does  this  then  embrace  land 

allocated  for  the  commercial  exploita- 
tion of  minerals? No. 

5122.  Chairman:  Coming  to  para- 

graph 8,  I am  not  quite  clear  about  the 
change  in  your  powers  since  section  19 
of  the  Commons  Act,  1876,  was  super- 
seded by  the  Charities  (Fuel  Allot- 
ments) Act,  1939.  Is  it  ithat  there  is  a 
power  of  sale  under  the  Act  of  1939? 

Yes.  Under  the  Act  of  1939  we  can 

allow  the  sale  of  these  allotments  by 
confirming  a scheme. 

5123.  During  the  first  period  did  you 

assume  you  had  this  power? ^Yes.  At 

first  we  assumed  we  could  give  the 
power  for  sale:  then  it  beca-me  clear, 
from  words  used  in  the  Commons  Act. 

A3 
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1876,  t’hat  Parliament  intended  to  retain 
to  itself  all  dealings  with  commons  and 
not  to  delegate  to  any  other  body  the 
power  to  deal  with  them  in  any  other 
wiry  ; and  so  from  that  time  until  1939 
the  only  way  we  could  get  any  powers 
to  convert  or  change  the  course  of  a 
fuel  allotment  charity  was  to  go  to 
Parliament  itself  ; and  we  did  so  in  four 
cases  in  the  present  century. 

5124.  Did  you  promote  the  Act  of 

1939  yourself? ‘We  were  behind  it, 

but  it  was  a Government  Bill. 

5125.  'Why  did  you  limit  the  provi- 
sions to  the  particular  problem  of  fuel 

allotments? ^That  is  a very  wide 

question.  The  Act  of  1939  derived  fro-m 
a single  particular  case  which  was 
pressed  upon  us ; when  we  said  we 
would  have  to  promote  a Bill  die  Mem- 
ber of  Parliament  in  whose  constituency 
the  allotment  was,  said  he  did  not  see 

' any  reason  why  Parliament  should  not 
give  the  power  to  sell  generally  and 
went  about  the  Whips  and  in  the  result 
the  Bill  was  brought  in. 

5126.  Is  the  moral  that  your  powers 
are  improved  as  soon  as  a Member  of 

Parliament  becomes  interested? So 

far  as  one  may  judge  from  that  sole 
instance,  yes. 

5127.  How  do  you  then  apply  the 

purchase  money? In  some  manner 

that  is  cy-pr^s — cy-prfes  is  an  elastic 
doctrine. 

5128.  You  have  had  very  wide  ex- 

perience of  investigating  (a)  the  title  of 
common  land  and  (b)  the  common  rights 
in  that  land.  Do  you  think  it  would  be 
practicable  to  get  a system  of  registra- 
tion of  titles  to  common  land  and  of 
common  rights? ^Yes,  I think  so. 

5129.  Have  you  considered  how  it 

might  be  done? ‘No.  We  have  never 

had  to  consider  that.  I am  drawing 
largely  on  other  experience.  The  title  to 
coal  royalties  was  registered  throughout 
the  country.  It  was  known  at  the  begin- 
ning that  it  was  a terribly  involved  ques- 
tion—a matter  of  getting  the  right  man 
on  to  it. 

5130.  How  was  it  d-one? ^It  was 

done  liu  the  Board  of  Trade  by  getting 
one  or  two  highly  experienced  con- 
veyancers and  a small  team  of  ‘people  to 
work  gradually  ‘Over  the  whole  field  until 
the  job  was  completed  with  every  detail 
of  title  settled. 


5131.  Was  it  done  for  every  case  in 

which  there  was  known  to  be  coal? 

Yes. 

5132.  Were  the  owners  of  the  rights 

expected  to  apply? Forgive  me  for 

introducmg  an  example  without  knowing 
all  the  details — one  'of  my  colleagues  did 
the  job  in  fact.  I know  that  it  was  done 
and  1 feel  quite  sure  that  the  same  could 
be  done  for  commons. 

5133.  Is  the  investigation  of  the  rights 

in  a common  which  may  or  may  not 
have  been  dealt  with  by  an  Inclosure 
Award  a matter  of  some  difficulty  and 
does  it  take  time? Yes. 

5134.  Is  it  expensive? It  would  be 

expensive  in  manpower  I am  afraid.  I 
rather  fancy  it  would  mean  public 
inquiries  on  the  .spot  in  a very  large 
number  of  cases,  which  would  lake  time 
and  money. 

5135.  Professor  Stamp:  Your  meono- 
randuin  is  very  useful  but  li  is  mainly 
historical : have  you  any  definite  recom- 
mendations to  make,  as  a result  of  y-our 
experience,  on  the  changes  in  the  law 

which  are  neces.sary? May  I pi-efacc 

what  I say  in  reply  by  observing  that  the 
Charity  Commission  of  course  deals 
with  the  charitable  object  and  not  with 
rights  of  common.  Where  commonable 
rights  are  in  existence  with  the  back- 
ground of  a charitable  purpose  T think 
it  would  be  an  advantage  if  we  had  some 
more  general  powers  now  and  I had  to 
some  extent  anticipated  your  question. 
1 should  like  to  suggest  the  following 
recommendation  to  you:  — 

‘ Where  the  Charity  Co'mmissioners 
are  satisfied  that  any  allotment  as 
defined  in  s.  18  of  the  Commons  Act, 
.1899’ — 'that  is  one  created  under  an 
Inclosure  Award  ‘or  Act — ‘ has  in  the 
course  of  time  ceased  to  be  used 
exclusively  for  the  charitaible  purpose 
or  for  the  benefit  of  any  class  foi* 
whom  it  was  originally  awarded  anti 
has  become  open  to  use  by  the  public 
at  large,  they  may  .on  application  as 
m the  Commons  Act,  1899  by  scheme 
declare  the  allotment  to  be  vested  in 
and  under  the  management  of  some 
appropriate  body,  and  declare  it  to  be 
an  open  space.  Any  such  scheme  may 
provide  for  the  retention,  sale  or  lease 
of  a sufficient  part  or  parts  of  the 
allotment  to  provide  an  income  for 
the  upkeep  and.  improvement  of  tlie 
open  S'pace.’ 
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5136.  By  ‘ appropriate  body  ’ have  you 
in  mind  a loc^  authority  or  a volunteer 

ad  hoc  body? In  some  cases  the  one, 

in  some  cases  the  other — where,  'that  is, 
one  can  get  a volunteen*  body.  I know  of 
one  such — indeed  we  have  a case  I think 
may  be  of  interest  to  you.  Only  two 
years  ago-  in  Friskney  in  Lincolnshire 
there  had  been  a devise  of  a piece  of 
land  which  resulted  in  the  regulation  of 
17  acres  as  common  land  for  the  benefit 
of  the  inhabitants  -of  the  parish:  that 
constituted  a new  chanity  which  came 
under  our  jurisdiction  and  as  the  good 
lady  who  made  the  gift  did  not  provide 
for  future  upkeep  we  were  asked  to 
make  a scheme  under  which  the  trustees 
could  let  some  small  corner  of  it  in 
order  to  pay  for  the  necessary  fencing 
and  grass-cutting  and  so  forth.  Another 
such  case  is  boiling  up  lin  Surrey  at  this 
moment. 

5137.  Are  the  Charity  Commissioners 
themselves  in  a position  to  act  as 

managers  of  land? ^No.  I have  neither 

the  authority  from  Parliament  nor  the 
staff.  We  could  constitute  the  managing 
body,  A scheme  might  declare  that  A, 
B and  C or  delegates  of  such  and  such 
bodies  shall  be  the  trustees  and  managers 
of  the  charity.  The  land  would  be  then 
vested  in  them,  so  that  they  have  all  the 
powers  of  lownership,  and  can  defend 
their  rights  and  so  on.  There  may  be  an 
endowment  that  goes  with  the  land ; 
•the  scheme  would  then  direct  that 
the  income  shall  be  spent  on  upkeep  and 
so  forth,  lay  down  .positive  legal  duties 
and  also  provide  for  management,  suc- 
cession of  trustees  and  matters  of  that 
kind. 

5138.  Have  the  Charity  Commissioners 

the  right  and  the  power  to  interfere^you 
appreciate  il  mean  that  in  a kindly  way 
— or  to  enquire  if  charities  are  being 
wrongly  administered? To  enquire. 


We  have  the  fullest  powers  to  enquire 
and  to  ask  any  questions. 

5139.  So  if  there  were  such  a local 
body  managing  a common  whose  activi- 
ties yo-u  regarded  as  mis-management, 

would  you  take  action? We  would 

endeavour  to  persuade  them  either  to 
correct  their  courses  or  to  make  way  for 
people  who  would  act  otherwise,  but  we 
act  only  by  persuasion.  We  have  no 
power  of  veto  or  mandatory  action  of 
any  kind.  If  the  mis-management  was 
so  bad  that  something  had  to  be  done 
a representation  would  be  made  to  the 
Attomey-iGeneral  who  could  haul  the 
trustees  into  Court,  but  that  is  quite  a 
separate  procedure. 

5140.  But  if  you  learnt  that  the  locally 

constituted  body  managing  a common 
had,  for  example,  inclosed  part  of  it, 
would  you  regard  that  as  a case  where, 
if  it  were  supposed  to  be  managed  for 
a charitable  purpose,  you  might  inter- 
fere?  it  were  a charity  and  there 

was  a plain  breach  of  proper  procedure 
or  some  unlawful  activity  reported  to  us 
by  someone  locally  who  might  be  relied 
on  to  state  the  facts  accurately  we  would 
certainly  write  to  the  trustees  and  ask 
for  some  explanation  ; subsequent  events 
would,  of  course,  depend  on  the  answer 
and  what  action  the  trustees  took.  All 
we  are  here  to  ensure  is  that  the  trustees 
are  on  the  tramlines.  Trustees  will 
wander  off  them  and  they  do  not  neces- 
sarily do  a great  deal  of  harm  in  doing 
so.  It  is  not  right  for  us  always  to_  be 
acting  as  grandmother.  We  come  into 
things  either  when  the  charity  is  being 
badly  run  or  when  the  trustees  ask  us 
something.  Normally  they  ask  us  ‘ Are 
we  doing  right,  is  it  all  right?’  We  say 
yes  or  no,  or  suggest  it  might  be  better 
to  do  so  and  so. 

Chairman:  Thank  you  very  much, 
gentlemen,  we  are  most  grateful  to  you 
for  coming  today. 


(The  witnesses  withdrew.) 
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Memorandum  of  Evidence  submitted  by  the 
Ministry  of  Education 

1 Under  the  Board  of  lEducation  Act,  1899,  and  the  Orders  in  ^uncil  made 
thereunder,  the  Charitable  Trusts  Acts  jurisdiction  exercised  by  the  Charity  Com- 
missioners in  respect  of  solely  educational  charities  was  transferred  to  the  Board  of 
Education  and  then,  by  virtue  of  the  Education  Act,  1944,  to  the  Minister  of 
Education. 

2.  Section  1 of  the  Education  (Miscellaneous  Provisions)  Act,  1948,  provided 
for  the  making  of  an  Order  in  Council  translcrriug  the  Chanty  Conunissioners 
Charitable  Trusts  Acts  jurisdiction  over  certain  related,  or  quasi-oducational,  chari- 
ties to  the  Minister  of  Education.  Clause  2 (*)  of  the  Minister  of  Education 
(Transfer  of  Functions)  Order,  1949-S.I.  1949  No.  1 845--as  amended  by  the 
Minister  of  Education  (Transfer  of  Funclions)  (Removal  of  Doubt)  Order,  1950— 
S I 1950  No.  520 — provided  for  the  transfer  to  the  Minister  of  the  Charity  Com- 
niissioners’  Charitable  Trusts  Acts  jurisdiction  in  respect  of  ‘endowments  held 
for  any  one  or  more  of  the  following  purposes 


(i)  recreation, 

(ii)  physical  training, 

(iii)  social  and  physical  training  ; . . .’ 


3.  The  practical  effect  of  this  was  to  make  the  Minister  the  Chanty  Commissioner 
in  respect  of  playing  fields,  open  spaces,  recreation  grounds,  and  commons,  which 
are  held  on  charitable  trusts,  e.g.  upon  trust  for  the  recreation  of  the  inhabitants 
of  a particular  parish  or  locality.  Of  the  various  categories  of  open  space  mentioned 
above,  it  is  apprehended  that  the  Royal  Commis.sion  will  only  be  interested  m 
commons  or  open  spaces  originally  allotted  by  Inclo.sure  Awards  made  about  the 
middle  of  the  last  century. 


4.  In  the  last  six  years  the  number  of  ca.ses  brought  to  the  Minister’s  attention 
of  commons  or  open  spaces  allotted  by  fnclosure  Awards  has  not  been  large.  At 
a rough  estimate  the  number  of  such  oases  has  ten  about  30  or  40.  Unfortunately, 
however,  Ihe  cases  that  do  arise  cause  difficulties  and  make  for  an  aniount  of 
work  that  is  out  of  all  proportion  to  their  importance.  This  fact  arises  from  ihe 
rigidity  and  the  uncertainty  of  the  two  enactments  that  apply  to  such  oases,  namely 
Section  19  of  the  Commons  Act,  1876,  and  Section  18  of  the  Commons  Act,  1899. 


5.  Section  19  of  the  Act  of  1876  provides  that:  — 

‘ ...  Be  it  enacted,  that  notwithstanding  anything  in  any  other  Act  contained, 
it  shall  not  ibe  lawful  (save  as  hereinafter  (mentioned)  to  authorise  the  use 
of  or  to  use  any  such  allotment,  or  any  part  thereof,  for  any  other  purpose 
than  those  declared  concerning  the  same  by  the  Act  of  Parliament  and  award, 
or  either  of  them,  under  which  the  same  has  been  set  out.  . . .’ 

‘such  allotment’  referred  to  in  the  above  extract  in  fact  refers  to  fuel  allotments 
for  the  poor  and  allotments  for  recreation  grounds  and  field  gardens. 

Section  18  of  the  Commons  Act,  1899,  provides  as  follows : — 

‘ IS.  Any  provision  with  respect  to  allolraents  for  recreation  grounds,  field 
gardens,  or  other  public  or  parochial  purposes  contained  in  any  Act  relating  to 
inciosure  or  in  any  award  or  order  made  in  pursuance  thereof,  and  any  pro- 
visions with  respect  to  the  management  of  any  such  allotments  contained 
in  any  such  Act,  order,  or  award,  may,  on  the  application  of  any  district 
or  parish  council  interested  in  any  such  allotment,  be  dealt  with  by  a scheme 
of  the  Charity  Commissioners  in  the  exercise  of  their  ordinary  jurisdiction, 
as  if  those  provisions  had  been  established  by  the  founder  in  the  case  of  a 
charity  having  a founder.’ 

As  explained  at  the  outset  of  this  Memorandum,  the  words  ‘ Minister  of  Education  ’ 
should  be  substituted  for  the  words  ‘ Charity  Commissioners  ’ in  the  above  Section 
so  far  as  allotments  for  recreation  grounds  are  concerned. 
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6.  The  effect  of  Section  19  of  the  Act  of  1876  seems  to  be  that  strictly  speaking 
not  a single  blade  of  grass  of  such  a recreation  ground  can  be  used  for  other 
than  the  purposes  of  the  award.  Similarly  it  appears  clear  that  there  is  no  power 
to  sell  or  let  any  part  of  such  a recreation  ground  for  other  than  the  purposes 
stated  in  the  award,  oven  a very  small^  part  and  of  no  use  for  recreational  purposes. 
The  rigidity  of  Section  19  is,  however,  ameliorated  by  the  provisions  of  Section  18 
of  the  Act  of  1899.  The  Ministry  of  Education  have  taken  the  view,  albeit  with 
some  hesitation  since  the  .wording  of  Section  18  is  somewhat  vague,  that  they 
have  power  to  make  a scheme  under  that  Section  authorising  the  sale  of  the  whole 
or  any  part  of  such  a recreation  ground  which  is  not  required  for  recreational 
purposes.  The  expression  ‘ ordinary  jurisdiction  ’ at  the  end  of  Section  18  refers 
to  the  Cliarilable  Trusts  Acts  jurisdiction,  which  confers  power  on  the  Minister 
to  make  schemes  altering  the  trusts  of  charities  under  his  jurisdiction  where  the 
existing  trusts  have  wholly,  or  partially,  failed.  In  the  exercise  of  this  jurisdiction  the 
Minister  is,  of  course,  bound  by  the  old  cy-pres  doctrine  of  the  Chancery  Court. 
Accordingly  schemes  for  such  recreation  grounds  are  expressed  to  be  made  under 
both  the  Charitable  Trusts  Acts  and  Section  IS  of  the  Act  of  1899.  The  statutory 
procedure  for  the  making  of  schemes  under  the  Charitable  Trusts  Acts  is  cumber- 
Stme  and  it  is  pertinent  to  point  out  here  that  in  order  to  authorise  the  most 
trifling  transaction  a scheme,  taking  about  six  months  to  establish,  has  to  be 
undertaken. 

7,  It  may  perhaps  he  of  assistance  and  interest  to  the  Commission  if  facts  are 
shortly  given  of  some  typical  cases  that  have  arisen  in  the  last  few  years.  Four 
examples  of  schemes,  including  schemes  made  in  cases  (1)  and  (4)  below,  are 
attached. 

(1)  Gloiivexlei — Coaky  Recreation  Ground. 

The  Coaley  Parish  Council  as  trustee  of  the  recreation  ground,  wished  to  make 
available  to  the  local  Village  Hall  Committee  a small  portion  of  the  recreation 
ground  amounting  to  0-469  of  an  acre  for  the  erection  of  a village  hall.  The 
Ministry  were  told  that  ‘ the  proposed  site  for  the  hall  is  a piece  of  rough  ground 
which  will  never  be  used  for  recreation  purposes’  and  that  ‘if  the  hall  can  be 
built  on  the  proposed  site  it  will  be  of  the  greatest  advantage  to  the  greatest 
number  of  people  and  will  utilise  the  land,  which  will  otherwise  not  only  be 
unused  bul  will  have  to  be  kept  tidy  ’.  In  the  particular  circumstances  of  this  case 
the  Ministry  considered  that  a scheme  under  the  Charitable  Trusts  Acts  and  the 
Commons  Act,  1899,  should  be  made  dividing  the  recreation  ground  charity  into 
two,  namely  (1)  the  recreation  ground  itself,  reduced  to  2-1  acres,  and  (2)  the  half 
acre  site  for  the  village  hall  together  with  the  building  to  be  erected  thereon. 

(2)  Berkshire — Wantage — Grove  Village  Green. 

The  Parish  Council,  as  trustee  of  the  village  green,  approached  the  Ministry 
for  permission  to  allow  a parishioner,  who  was  building  a bungalow  and  garage 
abutting  on  the  green,  to  build  a concrete  road  over  a small  strip,  measuring 
96  square  feet,  situated  right  in  one  corner  of  the  village  green.  The  Parish  Council 
were  not  in  favour  of  a lease  of  the  small  strip  to  the  parishioner  in  question  and 
accordingly,  in  an  official  letter,  the  Ministry  suggested  that  a licence  should  be 
granted  to  the  parishioner  to  build  his  concrete  road  over  the  strip  in  question. 
It  is  possible  that  a purist  might  take  the  view  that  this  permission  could  only 
have  been  given  by  means  of  a scheme  but,  for  the  reasons  explained  above,  such 
a procedure  -would  have  been  out  of  all  proportion  to  the  triviality  of  the  case. 

(3)  Oxfordshire — Horspath  Village  Green. 

In  this  case  the  vSouthern.  Electricity  Board  have  applied  to  the  Parish  Council, 
as  trustee  of  the  village  green,  for  permission  to  erect  a transformer  substation 
on  a small  plot,  measuring  225  square  feet,  of  the  village  green.  It  would  be  appro- 
priate for  the  Ministry  to  have  powers  to  make  an  order  under  the  Charitable 
Trusts  Acts  authorising  a lease  of  the  small  plot  to  the  Southern  Electricity  Board, 
for  the  proposed  term  of  42  years  at  a rent  of  10s.  per  annum. 
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(4)  Norfolk — Dickleburgh  Recreation  Ground. 

The  Parish  Council,  as  trustee  of  the  recreation  ground,  applied  for  consent 
to  the  sale  of  the  whole  of  the  recreation  ground.  On  inquiry  the  Ministry  were 
informed  that  ‘ (a)  the  land  is  half  a mile  north  of  the  parish  church  and  street 
on  the  south-west  fringe  of  Dickleburgh  Moor,  three-quarters  of  a mile  from  the 
council  housing  estate ; access  to  the  land  is  by  a lane  leading  directly  from  the 
main  road  A140  {b)  northern  part  of  land  is  waterlogged  rough  pasture,  gateway 
but  no  gate,  fenced  except  for  watercourse  (c)  used  for  rough  grazing,  not  used 
for  any  games,  has  not  been  used  as  a playground  for  about  seventy  years  The 
Ministry  agreed  to  make  a scheme  under  the  Charitable  Trusts  Acts  and  the 
Commons  Act,  1899,  authorising  the  sale  of  this  land  for  £100  ; providing  for  the 
investment  of  the  proceeds  in  trustee  securities ; and  for  the  application  of  the 
resulting  income  ‘ in  or  towards  the  provision  of  facilities  for  recreation  for  the 
benefit  of  the  inhabitants  of  the  parish  of  Dickleburgh  and  its  immediate  vicinity  *. 

(5)  Westmorland — Stainmore  Recreation  Ground. 

The  Parish  Council,  as  trustee  of  the  recreation  ground,  applied  for  permission 
to  sell  one  acre  of  the  fifteen  acres  recreation  ground  for  the  purpose  of  the  erection 
of  a petrol  filling  station.  On  inquiry  the  Ministry  were  informed  that  any  other 
site  for  the  filling  station  ‘ would  involve  the  use  of  very  much  better  agricultural 
land  ’ ; that  the  sale  of  the  plot  of  land  ‘ would  not  reduce  the  amenities  afforded 
by  the  Inclosure  to  any  material  extent  because  (1)  this  Inclosure  is  very  seldom 
used,  if  at  all,  for  recreation  purposes,  and  (2)  is  only  a very  small  portion  of  a 
large  Inclosure  The  Ministry  agreed  to  make  a scheme  under  the  Charitable 
Trusts  Acts  and  the  Commons  Act,  1899,  authorising  the  sale  of  the  plot  of  land 
in  question  for  not  less  than  £175. 

8.  The  Ministry’s  experience  in  dealing  with  cases  such  as  the  above  over  the 
last  six  or  seven  years  suggests  that  it  would  be  advantageous  to  all  concerned 
if  some  quite  simple  legislation  could  be  passed  to  get  over  the  difficulties  outlined 
above.  It  is  suggested  that  the  legislation  should  make  it  clear  that  charities  for 
recreation  created  by  Inclosure  Awards  can  be  dealt  with  by  the  Minister  under 
his  Charitable  Trusts  Acts  jurisdiction  just  like  any  other  charity  under  that  juris- 
diction. The  chief  advantage  of  such  legislation  would  be  that  sales,  mortgages 
and  leases  for  more  than  twenty-one  years  could  be  authorised  by  a simple  order, 
taking  about  a week  to  make  as  opposed  to  the  six  months  of  a scheme.  Further 
the  trustees  of  such  charities  could  have  power  themselves  to  grant  short  leiuses 
up  to  twenty-one  years  without  any  intervention  at  all  by  the  Minister,  if  ordinary 
Charitable  Trusts  Acts  principles  were  applied.  It  only  remains  to  point  out  that 
the  first  part  of  the  above  proposal  would  not  jeopardise  the  interests  of  the  bene- 
ficiaries of  these  recreation  ground  charities  since  the  Minister  would  have  no 
power,  e.g.  to  authorise  sales  or  lettings  of  such  recreation  grounds,  or  parts  thereof, 
unless  he  was  satisfied  that  the  transaction  was  in  the  interests  of  the  charity  and 
its  beneficiaries,  e.g.  the  inhabitants  of  the  particular  parish. 
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Examination  o£  Witness. 

Mr.  M.  L.  Longhurst,  C.B.E.,  on  behalf  of  the  Ministry  of  Education. 
Called  and  Examined. 


5141.  Chairman-.  May  I,  first,  thank 
the  Ministry  for  its  memoranduim  and 
you  for  coining  along  to  answer  our 
questions  on  it.  It  covets  some  of  the 
same  ground  as  the  memorandum  we 
have  had  from  the  Charity  Commis- 
sioners. On  paragraph  3,  why  did  you 
think  that  we  were  interested  only  in 
the  comparatively  modern  t commons 
and  open  spaces  for  recreation?  Are 

there  not  a good  many  older  ones? 

Mr.  Longhurst:  Yes — what  are  known 
as  village  greens.  I am  not  very  clear 
what  they  are  and  I know  many  other 
people  are  not  very  clear  either,  but  in 
practice  we  do  not  come  across  them 
much. 

5142.  Are  not  village  greens  clearly 
for  recreation — for  archery  or  dancing 
round  the  maypole?— They  are  very 
pictiircsciue,  but  they  do  not  come  our 
way,  I rather  wish  'they  did. 

5143.  Have  you  had  no  applications 
to  use  them  for  cricket  and  football? 

i In  general  we  do  not  have  that 

problem  before  us.  I can,  though,  re- 
member one  professional  colleague  of 
mine  in  the  Ministry’s  Legal  .Branch 
who  mentioned  to  me  some  years  ago 
that  he  had  had  a case  about  a village 
green.  It  cannot  be  said  that  we  have 
had  no  such  cases ; perhaps  one  or  two 
as  opposed  to  fifty  to  a hundred  of  the 
others. 

5144.  Are  they  simply  treated  by  the 

parish  as  village  greens  and  not  as  re- 
creation grounds? 1 imagine  so. 

5145.  In  paragraph  4 onwards  you  go 
on  to  mention  Section  19  of  the  Com- 
mons Act  of  1 876  and  Sectioin  18  of  the 
Commons  Act  of  1899,  saying  in  para- 
graph 6 that  the  wording  of  Section  18 
is  rather  vague.  Do  you  mean  the  con- 
cluding words:  — 

* be  dealt  with  by  a scheme  of  the 
Charity  Commissioners  in  the  exer- 
cise of  their  ordinary  jurisdiction,  as 
if  those  provisions  had  been  estab- 
lished by  the  founder  in  the  case  of 

of  a charity  having  a founder.’ 

■Not  that  really ; I was  referring  to  the 
provisions  of  the  section  as  a whole  in 
their  context  and  having  regard  to  the 


very  restrictive  provisions  of  the  Act  of 
1876.  We  have  some  doubt  whether 
that  section  really  intended  or  enabled 
the  Charity  Commissioners  and  later 
ourselves  to  make  a scheme  providing 
for  the  sale  of  a common  either  in 
whole  or  in  part.  We  think  that  there 
is  some  doubt  whether  it  was  intended 
to  go  as  far  as  that  by  way  of  a 
scheme. 

5146.  Do  the  Charity  Commissioners 

take  that  view?. 1 do  not  know;  of 

course,  they  have  special  legislation  as 
regards  fuel  allotments.  IMy  personal 
opinion  is  that  the  courts  might  well 
take  the  view  that  this  sort  of  scheme 
was  intended  more  to  regulate  the  ad- 
minstration  and  management  of  a 
common  rather  than  to  authorise  some- 
thing so  drastic  as  selling  the  thing  up 
lock,  stock  and  barrel. 

5147.  By  that  do  you  mean  your 

powers  might  extend  to  changing  the 
Conservatom  and  trustees,  or  the  type 
of  trust? ^Exactly. 

5148.  When  this  section  was  enacted 

the  powers  were  given  to  the  Charity 
Commissioners.  Could  they,  for  example, 
have  changed  a field  garden  into  an 
allotment  for  recreationl? ^Abso- 

lutely. 

5149.  One  effect  of  the  division  of 
funations  is  presumably  that  they  could 
not  do  that  now.  Could  they  pass  one  of 
their  allotments  on  to  you  and  ask  you 
to  take  it  over  as  a recreation  ground? 
^That  is  an  extremely  interesting  sug- 
gestion and  one  I have  not  come  across 
— not  in  that  particular  context.  I have 
come  .across  it  in  the  wider  field  where 
the  distinction  is  between  educational 
trusts  on  the  one  hand  and  non- 
educaitional  trusts  on  the  other,  and 
where  it  may  be  possible  for  either 
department  to  make  a scheme  changing 
the  trust  so  that  jurisdiction  is  transferred 
to  the  other  department.  That  is  a very 
difficult  question  and  although  it  has 
been  done  there  is  very  great  doubt  about 
it  all. 

5150.  Looking  at  it  as  a wider  issue,  is 
this  a case  for  not  dividing  responsibility 
for  commons,  since  that  immediately 
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creates  the  difficulty  of  jurisdiction  and 
limits  the  effective  powers  of  the  parlies 

concerned? ^Possibly.  Putting  it  like 

that,  I quite  see  the  force  of  the  argu- 
ment; but  I rather  doubt  whether  in 
practice  there  is  that  limitation.  I have 
never  heard  it  suggested. 

5151.  When  was  the  transfer  made? 

The  transfer  of  jurisdiction  was  in 

1949  and  1950,  under  the  Education 
(Miscellaneous  Provisions)  Act,  1948 
and  by  Orders  in  Council  made  in  1949 
and  1950. 

5152.  Do  you  know  the  reason  for  it? 
Did  it  arise  out  of  the  Physical  Training 
and  Recreation  Act,  1937?  ^Yes,  that 
was  the  reason.  The  Ministry  of  Educa- 
tion had  taken  powers  to  aid  physical 
training  and  recreation  under  the  Act  of 
1937,  as  you  suggest,  and  under  the 
Education  Act,  1944,  which  includes  the 
words  “ physical  training  and  recreation 
in  Section  53.  It  was  thought  that  it  was 
a pity  to  have  this  dichotomy  of  powers 
when  we  were  ‘ Charity  Commissioners  ’ 
for  educational  purposes  anyway  and  in 
fact  some  difficulties  had  arisen  in 
practice.  Of  course  we  were  not  really 
thinking  of  commons  when  the  1948  Act 
was  passed  and  the  Orders  in  Council 
were  made ; it  was  passed  to  cover  the 
much  wider  field  of  recreation  generally 
— recreation  grounds  and  playing  fields. 

5153.  Professor  Stamp'.  Was  it  a once 
and  for  all  transfer  of  authority  over 
defined  -tracts  of  land  which  cannot  be 

added  to? ^No.  There  was  no  transfer 

physically  of  pieces  of  land,  just  of  the 
jurisdiction.  If  the  trustees  of  a charity 
for  recreation,  be  it  a common  -or  play- 
ing field,  want  something  done  under  the 
Charitable  Trusts  Acts  they  may  quite 
likely  write  to  the  Charity  Commissioners 
at  Ryder  Street ; who  would  just  transfer 
the  letter  to  us  in  the  Ministry  of  Educa- 
tion in  Curzon  Street  because  we  deal 
with  that  sort  of  thing  now. 

5154.  In  other  words  then,  did  you 
receive  jurisdiction  over  an  unknown 

number  of  parcels  of  land? ^Exactly, 

yes. 

5155.  Do  you  now  know  what  you 

have  received? We  can  make  a vague 

sort  -of  guess  -of  the  number  of  trusts  that 
come  under  the  particular  heads  which  I 
quote  in  paragraph  2 of  our  memo- 


randum, as  set  out  in  paragraph  2 (6)  of 
the  Order  in  Council : 

‘ (i)  recreation, 

(ii)  physical  training, 

(iii)  social  and  physical  train- 
ing;.  . .’ 

Very  roughly  we  reckon  that  under  those 
three  heads  about  3,000  files  have 
actually  come  to  us  since  1949  and  1950  i 
but,  as  you  rightly  point  out,  there  may 
be  another  3,000  in  the  offing  somewhere. 

5156.  Is  it  possible  that  it  may  not  be 
known  at  present  whether  pieces  of 
common  land  used  for  recreational  pur- 
poses are  allotments  under  one  of  the  In- 
closure  Acts  or  have  just  become  used 
in  that  way  by  custom  and  are  not  under 

your  jurisdiction? 1 entirely  agree. 

There  are  pro-bably  many  hundreds,  per- 
haps thousands,  that  have  not  had  to 
come  to  any  central  authority  for  any 
authorisation. 

5157.  Is  the  position  then  fluid  and 

uncertain? Very. 

5158.  Chairman'.  Reverting  to  para- 
graph 6,  why  are  you  bound  by  the 
cy-pr6s  doctrine?  Is  it  to  be  found  in 

the  Charitable  Trusts  Acts? Whether 

it  is  to  be  found  in  those  words  I would 
not  say,  the  Acts  are  so  voluminous. 
It  is  an  old  Court  of  Chancery  doctrine. 
The  Charity  Commissioners  under  the 
Act  of  1853,  and  my  Department  since 
1899,  exercise  exactly  the  same  jurisdic- 
tion that  the  old  Court  of  Chancery 
exercised  and  they  were  bound  by  the 
cy-prhs  doctrine. 

5159.  Are  not  the  words  of  the  statute 
wider,  in  that  they  do  not  .suggest  that 
you  must  make  a scheme  for  the  par- 
ticular purpose  for  which  the  trust  was 

originally  created? ^We  interpret  the 

words  ‘ in  the  exercise  of  their  ordinary 
jurisdiction  ’ as  meaning  their  jurisdic- 
tion under  the  Charitable  Trusts  Acts 
and  that  carries  with  it  the  limitation  of 
the  cy-pr6s  doctrine. 

5160.  Professor  Stamp'.  What  does  cy- 
pres. mean,  literally?  We  have  been  given 
a very  clear  explanation  that  broadly 
it  means  that  one  has  to  keep  as  near 

as  possible  to  the  original  purpose. 

Exactly. 

5161.  Chairman:  The  same  paragraph 
says  that  the  statutory  procedure  for  the 
making  of  schemes  is  cumbersome.  I do 
not  know  that  it  is  a matter  tor  us 
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even  though  it  relates  to  commons.  Do 
you  want  us  to  suggest  a somewhat  less 
cumbersome  procedure,  if  it  is  possible? 

We  should  be  very  pleased  if  you 

would. 

5162.  What  sort  of  thing  had  you  in 

mind? May  I just  clarify  what  I said? 

I do  not  mean  that  we  want  to  do  away 
with  schemes  as  such  as  a matter  of 
procedure  where  the  object  is  to  alter  the 
purposes  of  a trust.  We  have  some  ideas 
about  that  on  a much  broader  horizon, 
which  it  would  not  be  appropriate  for 
me  to  put  forward  here ; but  for  the 
purposes  of  the  Royal  Commission  we 
are  not  suggesting  anything  like  that  at 
all.  All  we  suggest  is  that  when  the  appli- 
cation is  not  to  alter  the  nature  of  the 
trust  at  all  but  merely  to  authorise  the 
sale  of  a little  corner  of  a recreation 
ground,  or  the  lease  of  part  of  it,  it  is 
too  ludicrous  to  go  through  the  cumber- 
some procedure  of  a scheme  for  that 
sort  of  transaction,  particularly  since 
the  trust  is  not  being  altered  at  all. 

5163.  What  would  happen  in  such  a 

case  with  the  purchase  money? It  is 

held  on  trust  for  the  same  purposes,  so 
that  the  trust  bites  on  the  proceeds  of  sale 
rather  than  on  the  land  itself. 


5164.  I have  only  one  question  on  the 
examples  quoted  in  paragraph  7,  which 
are  very  interesting.  On  (2),  how  do  you 
suggest,  as  a matter  of  law,  that  a licence 
should  be  granted  to  a parishioner  to 
build  a concrete  road  over  a strip  of  the 

green? ^Perhaps  I ought  to  make  a 

clean  breast  of  it  and  not  leave  you  in 
any  doubt.  Not  only  in  connection  with 
commons,  but  in  connection  with  the 
whole  of  our  charity  administration 
covering  roughly  30,000  charities,  we  do 
a lot  of  things  that  probably  would 
have  horrified  the  Court  of  Ohancery  in 
the  old  days,  but  we  do  these  because 
it  is  the  only  way  of  making  the  law 
work. 

5165.  Do  you  in  fact  really  allow 
trustees  to  break  the  terms  of  their  trust 
where  you  think  that  the  breach  is  a 

reasonable  one? Yes,  that  is  very 

true.  At  any  rate  the  trustees  are  pro- 
tected if  they  get  an  official  letter  from 
us,  instead  of  making  a scheme : it  may 
be  wrong  from  the  strict  point  of  view 
to  write  the  letter,  but  the  local  trustees 
are  protected. 

5166.  Are  they  legally  protected? 

Yes,  if  they  act  on  a letter  from  us. 

Chairman : Thank  you  very  much,  we 
are  most  grateful  to  you. 


{The  witness  withdrew) 


(30^8)  Wt.  4555—1  K3  9/57  D.L. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 


Royal  Commission  on  Common  Land 

at  26,  Sussex  Place,  London,  N.W.l. 
Wednesday,  20th  March,  1957 


Memorandum  of  Evidence  submitted  by  the  Rt.  Hon.  Lord 
Merthyr  of  Senghenydd,  T.D. 

1.  I am  a landowner  and  woodland  owner  in  the  counties  of  Pembroke  and 
Somerset.  There  are  no  common-s  on  my  estate ; but  I have  for  many  years  been 
particularly  interested  in  the  subject.  I feel  it  right  to  say  that  I am  a Vice- 
President  and  a member  of  the  Executive  Committee  of  the  Commons,  Footpaths 
and  Open  Spaces  Preservation  Society ; a member  of  the  Councils  for  the  Preserva- 
tion of  Rural  England  and  Wales ; a member  of  the  Executive  Committee  of 
the  Country  Landowners’  Association,  and  Chairman  of  its  Legal  and  Parliamentary 
Committee  ; and  a member  of  the  Estates  Committee  of  the  National  Trust.  I am 
a past  member  of  the  National  Parks  Commission,  and  a past  President  of  the 
Royal  Forestry  .Society  of  England  and  Wales.  1 was  also  a membcT  of  the 
‘ Hobhouse  ’ Committee,  whose  report  formed  the  basis  of  Parts  IV  and  V of  the 
National  Parks  and  Access  to  the  Countryside  Act,  1949.  I mention  this  only  to 
show  that,  although  I have  no  personal  interest,  I have  much  of  an  impersonal 
nature. 

2.  I wish  to  emphasize  that  in  this  memorandum  I express  my  individual  opinion 
only  ; and  not  that  of  any  of  the  organizations  of  which  I am  or  have  been  a 
member. 

3.  In  considering  the  best  treatment  for  commons  it  is  in  my  experience  impos- 
sible to  generalize  because  conditions  vary  greatly  in  different  parts  of  the  country. 
The  problem  will  never  be  solved  by  those  who  know  only  Hyde  Park  or  the 
Town  Moor*  ; nor  on  the  other  hand  by  those  who  have  experience  only  of 
commons  in  the  remote  countryside.  These  two  extremes  are  so  far  apart  that  a 
rigid  universal  formula  is  most  unlikely  to  be  fruitful. 

4.  In  my  opinion  the  present  position  is  deplorable.  For  many  years  I have 

[ell  that  the  inelTicicnoy  and  wa,ste  resulting  from  it  are  a national  disgrace.  While 
common  land,  neglected  and  undrained,  is  regarded  as  sacrosanct  and  untouchable, 
other  land,  often  of  mucli  greater  agricultural  value,  is  taken  for  housing,  forestry, 
playing  (lolds,  and  other  uses.  This  state  of  affairs  is  a direct  result  of  the  present 
system  of  land  tenure  under  rights  of  common. 


Present: 

Sir  Ivor  Jennings,  K.B.E.,  Q.C. 
Chairman 


Mr.  C.  Arnold-Baker 
Mr.  C.  M.  Floyo,  C.B.E.,  F.R.I.C.S., 
F.L.A.S. 

Dr.  W.  G.  Hoskins,  Ph.D. 

Mr,  Alan  Lubbock,  J.P.,  D.L, 

Mr.  Ivor  Morres,  J.P. 

Mrs.  F.  B.  Paton,  J.P. 


Sir  George  Pepler,  C.B.,  P.P.T.P.L, 
F.R.I.C.S. 

Professor  Alun  Roberts,  Ph.D. 

Sir  Donald  Scott 

Professor  L.  Dudley  Stamp,  C.B.E.. 
D.Sc.,  D.Lit. 


Mr.  G.  L,  Wilde,  Secretary 

Mr.  W.  T.  Barker,  Assistant  Secretary 


• Newcastle-upon-Tyne. 
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5  In  my  opinion  rights  of  common  should  be  abolished  ; and  commoners,  as 
such,  should  cease  to  exist.  If  however  owners  were  allowed  to  keep  their  land 
with  the  common  tights  removed  they  would  gain  an  advantage  for  no  considera- 
tion, which  would  be  inequitable.  Therefore  the  future  status  of  each  common 
should  be  reviewed  and  determined  by  some  public  body  having  statutory  powers. 
The  owners  should  be  compensated,  in  cash  or  in  kind,  if  th^  suffer  in  con- 
sequence, and  should  pay  a * betterment’  charge  if  they  gam.  Tlie  same  should 
apply  to  the  commoners,  who  in  appropriate  cases  might  he  given  small  parts 
of  the  common  in  freehold.  It  is  often  dillicu  t and  sometimes  impossible  to 
identify  the  commoners.  They  .should  he  a.skcd  by  public  adverlisernent  to  send 
in  their  claims  within  a limited  time,  after  which  their  claims  should  be  deemed 
to  have  lapsed.  In  cases  where  the  owners  cannot  be  Tound,  the  same  procedure 
should  apply. 

6 In  some  cases  common  land  should  be  trimsf erred  to  one  or  more  nationa 
authoritiL.  These  should  include  the  Crown  Estate  C^ommissioners,  the  Nationa 
Trust,  the  Forestry  Commission,  and  the  Agricultural  Land  Commission.  Local 
authorities  might  also  be  grantees  in  suitable  eases. 

7 A National  ‘ad  hoc’  tribunal  should  be  established  upon  which_ should  be 
represented  all  the  interests  concerned,  but  with  .some  independent  or  impartial 
mSS  duty  of  which  would  be  to  decide  to  which  person  or  birfy  if  any 
each  comrnon  should  be  transferred,  after  compensation  or  betterment  had  been 
paid  They  should  also  deal  with  compensation  in  kind.  Ihc  tribunal  would  have 
mgional  offices  upon  a decentralized  basis.  Though  it  would  take  some  years  this 
work  would  be  non-recurring  and  the  tribunal  could  then  be  disbanded. 


8 A common  would  not  necessarily  be  granted  to  a single  authority  or  person. 
In  appropSe  cases  it  would  be  divided  between  two  or  more  perhaps  many. 
The  decision  would  largely  depend  upon  the  use  to  which  the  tnbuiul  found  that 
the  land  ought  to  be  put.  Amongst  the  more  common  uses  would  be  agncuUure, 
fOTcshv  housing,  playing  fields  and  open  spaces.  The  tribunal  would  also  decide 
the  number  and  nature  of  highways,  including  public  paths,  which  weie  necessary, 
andXffier  the  land  should  be  ‘ access  land  ’ in  whole  or  m part  (sec  paragraph  11). 


Q Tlut  r'm'f  nf  Arauhition.  Adequate  compensation  for  loss  of  rights  is  a funda- 
mental pa^  of  thlsfp^^^^^^^  But  as  fat  as  my  knowledge  extends  there  are 
flw  a ses  whom  ownership  of  land  subject  to  rights  ot  common  is  of  substant  al 
value  It  the  common  is  in  or  near  a town,  it  will  now  be  used  by  the  public 
ns  of\ight  Ld  to  such  an  extent  as  to  be  of  small  va  tie  to  the  owner  although 
in  the  ffbsenoe  of  the  common  and  public  rights  its  value  might  have  been  Sicab 
Pven  in  the  heart  of  the  country  I know  of  no  cases  where  the  owner  would  be 
appreciably  the  poorer  it  the  common  were  not  his.  (He  could  retain  the  sporting 

^in  As  for  the  commoners,  doubtless  there  would  be  some  cases  where  uom- 
nensatffin  would  ar^owit  to  an  appreciable  sum.  In  some  of  them  this  could  be 
S hv  S Son  of  the  freehold  or  part  of  it  amongst  the  commoncra.  In  othep 
r ca*  pavS  would  be  appropriate.  In  many  cases,  however,  after  adequate 
* ' evitjnn  Ti'iH  naid  there  w-oiild,  in  niy  opinion,  be  ivn  dbset  of  vixluc 

ipTover  would  yield  a return  on  the  money  paid  in  compensation.  Credits 

wnnid  accrue  from  land  given  over  to  housing,  agriculture,  forestry,  and  possibly 
Xvll.  Ss  toW  in  the  case  ot  commons  set  aside  for  ‘open  spaces’  would 
mfie  or  no  revZe  be  forthcoming.  Even  then  it  might  sometimes  b<=  ™f““b  e 
o Ivind  over  the  land  to  local  authorities  in  return  for  a payment  out  cl 

ffifehmge-o^^^^^  should  aUtepooled'  natiSly!"  o “hTth^ 

"ist  in=;T."rt;s 

On-n  Snace^  J attach  great  importance  to  the  use  of  some  commons,  though 
TsuSr  righf  In  m^^  htLever,  it  would  be  in  the  national  interest 
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that  the  public  should  be  given  these  rights.  It  could  best  be  done  by  designation 
of  ‘ access  land  ’ under  Part  V of  the  National  Parks  Act.  I am  disappointed  at 
the  slow  progress  so  far  made  in  implementing  this  part  of  the  Act.  In  my  opinion 
each  case  should  be  treated  on  its  merits.  The  act  should  not  be  applied  to  every 
common  ; but  its  application  in  proper  cases  should  be  regarded  as  compensation 
to  the  public  for  the  change  in  the  status  of  the  common,  even  where  no  rights 
of  entry  formerly  existed. 

M.  Highways.  Similarly,  a reasonable  though  not  excessive,  number  of  public 
footpaths  and  bridleways  should  be  provided  across  land  which  ceases  to  be  common. 
The  need  for  these  will  vary  greatly  according  to  local  requirements,  and  should  be 
determined  by  the  national  authority  proposed  in  paragraph  7. 

13.  Fore.iiry.  I know  that  there  is  much  hostility  to  the  planting  of  trees,  for 
reasons  with  which  I do  not  sympathize;  but  Parliament  has,  rightly  or  wrongly, 
charged  the  Forestry  Commission  with  the  duty  of  planting  five  million  acres.  It  is 
beyond  dispute  that  this  land  is  increasingly  difficult  to  acquire.  These  being  the 
facts,  it  seems  to  me  elementary  that  for  economic  reasons  much  land  required 
for  planting  should  be  taken  from  commons.  If  it  is  not,  other  and  better  land  will 
have  to  be  found.  Forest  land  cannot  be  ‘ access  land  ’,  and  usually  not  ‘ open 
space  ’ ; but  there  is  no  reason  why  there  should  not  be  public  footpaths  through 
woods.  This  involves  a risk  of  fire  and  vandalism ; but — and  I have  personal 
experience  of  this— these  risks  should,  with  proper  precautions,  be  taken,  by  the 
Fore.stry  Commission'  or  by  the  private  owner,  as  the  case  may  be. 

14.  I understand,  but  do  not  sympathize  with,  the  desire  to  retain  on  common 
land' bracken,  gorse  and  other  ‘natural’  growth;  but,  because  this  is  an  extremely 
wasteful  use  of  land,  it  can  only  in  the  rarest  cases  be  justified.  Forest  trees  give  at 
least  equal  pleasure  (to  me  much  more)  and  they  have  the  merit  of  being  useful  and 
productive. 

15  Village  Greens.  Due  no  doubt  to  my  own  ignorance  I think  that  these  are 
not’  worth  their  separate  legal  existence.  They  are  productive  of  doubt,  difficulty 
and  parochial  asperity.  I would  designate  those  which  are  genuine  (some  are  not) 
as  access  land,  with  some  safeguard  against  their  ceasing  to  be  such  m the  future, 
r&e  Section  60  National  Parks  Act.]  This  could  best  be  done  by  transferring  them 
where  necessary  to  some  public  body,  and  paying  compensation  in  appropriate  cases. 


16.  Three  examples : — 

(i)  Near  my  home  is  a common  of  160  acres,  covering  what  is  almost  the  only 
level  land  in  the  neighbourhood.  It  is  badly  drained  and  agriculturally  is  permanently 
ill  a deplorable  condition.  For  ‘ air  and  exercise  it  is  useless  and  unwanted.  1 
harbours  gipsies,  'weeds  and  rubbish.  From  time  to  time  it  suffers  small  illegal 
encroachments.  The  owner  is  not  interested.  Nobody  knows  who  is  a commoner 
and  who  is  not.  This  land  is  from  everybody’s  point  of  view  almost  whoUy  wasted— 
in  a good  dairy  farming  area.  In  my  opinion  this  is  a public  scandal.  If  it  be  thought 
that  my  views  on  common  land  are  a little  eccentric,  the  fai^  that  I have  to  cross 
this  common  every  time  I go  to  my  county  town  may  he  the  reason. 

(ii)  In  the  same  county  is  a small  common  (which  I do  not  know  personally). 
It  is  the  desire  of  everyone  concerned — the  Parish  Council  and  the  villagers  are 
unanimous  and  there  is  no  opposition— and  no  commoners— that  it  should  be 
aflorested  But  nothing  can  be  done.  The  Forestry  Commission  would  me  to  plant 
it  but  will  not  do  so  because  the  owner  is  not  known  and  they  can  therefore  acquire 
no  title.  The  land  therefore  remains  permanent  waste,  and  nobody  benefits. 

(iii)  I quote  from  a Ministry  of  Agriculture  Paper  R.C.C.  No.  16  dated  October, 

19.56;  , , 

‘ Sixty  proposals  for  dealing  with  rabbits  on  commons  or  on  derelict  land  of 
which  there  is  no  known  owner  or  occupier  have  been  approved,  and  are 
expected  to  cost  the  Government  £7,500.’ 

(This  figure  has  since  increased.) 
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Examination  of  Witness. 

The  Ri.  Hon.  Lord  Merthyr  of  SENOiuiNYDD,  IM). 
Called  and  Examined. 


5167.  Chairman:  May  1,  my  lord, 
first  thank  you  for  the  memorandum 
which  you  have  submitted  and  for  con- 
senting to  oome  along  to  answer  ques- 
tions about  it. 

On  paragraph  1,  I notice  that  you  arc 
a Vice-President  and  a member  of  the 
Executive  Committee  of  the  Commons, 
Footpaths  and  Open  Spaces  Preservation 
Society  and  a member  of  the  Councils 
for  the  Preservation  of  Rural  England 
and  Wales.  Do  those  bodies  agree  with 

your  proposals? Lord  Merthyr:  I 

could  not  say  that  they  do  : so  far  as  .1 
know  they  probably  do  not,  I am  sure 
the  Commons  Society  does  not  agree  with 
all  of  them. 

5168.  In  paragraph  5 we  come  to  your 
major  recommendation,  that  rights  of 
commons  should  be  abolished.  A good 
deal  of  evidence  has  been  put  to  us  that 
in  many  parts  of  the  country  cx>mmon 
rights  are  an  essential  part  of  the  farm 
economy  because  they  provide  the  graz- 
ing for  farms  which  are  not  capable  of 
maintaiiLing  cattle  and  sheep  unless  they 
are  put  upon  the  commons.  Is  that  not  a 
difficulty  in  the  way  of  your  major 

recommendation? 1 certainly  think 

that  those  points  would  have  to  be  dealt 
witii.  I had  that  sort  of’  farm  in  mind 
when  I recommended  that  in  proper 
cases  there  should  be  compensation  in 
kind — ^by  which  I mean  that  where  com- 
mon land  is  attached  to  a holding  in  sucli 
a way  that  it  is  almost  indispensable  to 
it,  it  should  not  be  taken  from  the  hold- 
ing but  at  least  part  of  it  should  be 
actually  handed  over  in  freehold  to  the 
liolding  on  terms. 

5169.  Does  that  not  amount  to  the  old 

method  of  inclosure? Yes,  certainly. 

I think  that  in  certain  cases  legal  in- 
closure with  compensation  might  be  the 
correct  course. 

5170.  Would  there  not  possibly  be  the 
same  difficulty  as  with  .inclosure  in  the 
18th  century,  that  many  of  the  farmers 
concerned  are  such  small  people  that  the 
amount  of  common  which  they  would 
get  as  private  land  would  be  negligible? 

Yes,  T appreciate  that,  but  every  case 

would  have  to  bo  dealt  with  on  its  own 
merits.  If  a farm  was  very  small  then 
its  rights  might  have  to  bo  dealt  with  in 


cash  instead  of  in  kind.  One  of  the  diffi- 
culties that  1 sec  about  Iho  whole  of  this 
subject  is  that  circumstances  are  so  dif- 
ferent in  so  many  diil'erenl  cases  that  it  is 
impossible  to  give  one  answer  for  them 
all.  On  this  point,  holders  of  large  rights 
might  be  given  land,  lho.se  of  small  rights 
cash  instead  of  land. 

5171.  Sir  Uc'Of'Mi'  PepUr:  Would  the 

cash  enable  them  to  carry  on  their  farm- 
ing?  In  some  cases  it  might  be  diffi- 

cult ; but  if  anyone’s  rights  wore  so  small 
— if  their  ‘ share  ’ as  it  were,  of  the  com- 
mon was  so  small — 1 ihid  it  difficult  to 
see  that  their  farming  would  be  depcndciii 
upon  it.  Where,  however,  tlieir  rights  ovta* 
the  common  were  extensive  then  1 would 
allow  them  to  keep  some  of  the  common 
on  terms. 

5172.  Mr.  Floyd:  Would  you  wish  to 
apply  your  system  to  such  areas  as  the 
New  Forest,  Dartmoor  and  Exmoor?  If 
one  parcelled  up  the  land  in  the  New 
Forest  it  would  imean  fences  running  all 
over  it.  Do  you  think  that  would  be 
politically  ^possible  or  would  you  rather 
exclude  areas  .such  as  Iho-sc?----!  am 
not  very  familiar  with  the  New  Forest, 
though  1 have  been  through  it  .several 
time.s,  I believe  it  is  a law  unto  itself. 
On  tlic  whole,  though,  I do  not  wish  to 
exclude  those  areas  from  my  general 
argument.  I would  submit  that  my  evi- 
dence is  wide  enough  to  cover  them: 
parks  of  (he  New  Forest  and  DarUuoor 
I might  inclose  on  terms  and  with  all 
ihe  conditioas  which  I have  attached  in 
my  evidence.  If  (he  New  Forest  is 
governed,  as  ,I  believe,  by  very  special 
conditions,  Dartmoor  is  not,  as  far  as  I 
know. 

5173.  Chairman:  Would  you,  in  fact, 

inclose  it  all?- U would  all  be  inclosed 

except  for  open  .spaces  allowed  for  the 
public's  recreation,  f am  very  insistent 
that  those  should  be  left  as  required. 
Ample  highways  would  also  be  left 
across  thc,se  areas.  To  take  Dartmoor 
as  an  example,  I would  have  a rea.son- 
able  number  of  public  footpaths  and 
more  than  one -^probably  a great  nmny 
in  such  a big  area — genuine  open  spaces 
in  whicli  the  whole  emphasis  was  on 
public  recreatio-n,  air  and  exercise. 
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5174.  Sir  George  Pepler:  Would  you 
provide  for  organised  games?— —J4ot 
necessarily  at  all. 

5175.  Sir  Donald  Scott:  Would  those 
open  spaces  also  ibe  used  for  agriculture? 

— — Ye.s,  in  some  cases.  I have  in  mind, 
Cor  instance,  what  is  known  as  access 
land.  .1  believe  that  that  can  be  used  for 
agriculture  and  is  used  for  grazing  now, 
although  the  public  have  a right  to  go 
over  it  a.s  well. 

5176.  Chairman:  Would  you  generally 
ve.st  the  open  space.s  in  the  lord  of  the 
manor  or  in  a IcKal  authority  who 
would,  in  fact,  exercise  grazing  rights  on 
them  although  there  would  no  longer 

be  commoner.s  doing  so? -Ye.s.  What 

1 really  want  to  abolish  are  common 
rights  and  that  would  mean  doing  away 
with  commoners  as  such.  1 emphasise 
that  I would  compensate  them.  But  it 
seems  to  me,  if  I may  add  this,  that  the 
legal  systam  of  tenure  of  land  with 
rights  of  common  is  an  extremely  in- 
ellicient  form  of  management. 

5177.  Dr.  Ho.ikim:  May  not  a 

common  pasturage  be  the  only  profit- 
able ii.se  of  some  open  spaces?  Would 
your  proixisals  necessarily  exlend  to 
Dartmoor  if  it  could  be  shown  that 
Dartmoor  was  of  no  agricullural  value 

except  as  common  pasture? Yes,  they 

would  extend  to  those  cases.  If  any 
common  land  was  of  low  agricultural 
value  except  as  pasture  Ihen  1 would 
determine  who  would  best  bo  given  the 
ownership  of  the  land,  either  the  .present 
occuipicr  or  someone  else,  and  would 
then  determine  whether  .superimposed 
upon  his  ownership  there  .should  he  pro- 
visions for  its  use  by  the  public  as  an 
open  space  or  not  and  how  many  foot- 
path.s,  if  any,  there  .should  be.  But,  again, 
each  case  would  have  to  be  looked  al 
on  its  merits. 

5178.  Mr.  Arnoki-Bakcr:  Would  there 
be  anything  to  prevent  a person  to  wliom 
the  ownership  had  been  awarded  letting 

the  herbage  to  Ins  neighbours? 

Nothing. 

5179.  Professor  Stamp:  There  may  bo 
quite  large  area.s  .say,  in  Wales,  of  what 
we  know  as  access  land— upon  un- 
enclosed land — of  which  half  may  be  in 
private  ownershlip  and  half  subject  to 
common  rights.  You  are  suggesting 
tliat  there  is  no  reason  why  the  whole 


of  this  land  should  not  be  in  private 
ownership.  Does  that  necessarily  mean 
that  it  would  be  enclosed? No. 

5180.  Do  you  visualise  that,  by 
abolishing  common  rights,  the  manage- 
ment of  those  open  areas  would  be 
simplified  without  in  any  way  interfering 

with  public  access? ^Yes,  that  is 

exactly  my  idea. 

5181.  Still  in  connexion  with  para- 
graph 5,  in  view  of  the  difficulty  in  get- 
ting the  concept  of  compensation  and 
betterment  understood,  do  you  really 

want  to  introduce  betterment  here? 

In  fairness  I think  I must.  I think  it 
must  work  both  ways  and  I must  be 
very  careful  not  to  reco.mmend  that  some 
private  individual  should  get  something 
out  of  my  proposals  without  paying  the 
proper  price  for  it. 

5182.  Can  you  visualise  a case  where 
a betterment  charge  would  be  preferred? 

il  think  they  would  be  very  few. 

1 think  provision  ought  to  be  there, 
though,  in  case  it  is  required. 

5183.  Even  it  that  might  in  effect  com- 

plicate the  whole  proc^ure  very  much 
indeed? ^Yes. 

5184.  I found  it  difficult  in  reading 
your  memorandum  to  visualise  a particu- 
lar case  where  betterment  might  be 

levied. If  you  remove  the  commoners 

and  their  common  rights  from  a com- 
mon, you  have  immediately  conferred  a 
benefit  upon  the  owner— the  lord  of  the 
manor.  I do  not  think  he  can  be  given 
that  benefit  without  having  to  pay  sorae- 
ihing  for  it,  either  in  cash  or  in  kind. 

5185.  Would  you  not, go  a step  further 
and  abolish  both  the  commoners  and  the 

lord  of  the  manor? might,  yes,  and 

in  certain  cases  I certainly  would.  In 
cases  where  the  lord  of  the  manor  has 
done  absolutely  nothing  to  fulfil  his 
responsibilities  as  such — and  I know  of 
oases  where  that  is  so— -I  think  it  would 
be  quite  just  if  ownership  were  taken 
aiway  from  him.  It  would  be  an  extreme 
case  perhaps,  but  in  the  cases  I know 
of  I do  not  think  the  owner  could  com- 
plain. 

5186.  Alternatively,  could  you  not 
abolish  the  rights  of  the  lord  of  the 

manor  and  compensate  him? ^Yes,  I 

meant  that.  I would  compensate  the 
owner  wherever  he  suffered  a loss. 
Where  he  had  done  nothing  for  50  years 
he  would  suffer  very  little  loss  and  there- 
fore get  very  little  oompensatiou. 
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5187.  Do  you  know  of  any  cases 
where  a lord  of  the  manor  receives  a 
substantial  income  from  his  ownership 

of  the  soil  of  common  land? No,  I 

do  not  personally ; but  I imagine  there 
must  be  some  cases. 

5188.  Broadly  speaking  then,  would 
the  compensation  to  be  paid  to  the  lord 

of  the  manor  be  quite  small? 1 

think  so. 

5189.  Sir  George  Pepler:  Might  he  not 

have  mineral  rights? Yes ; 1 had 

minerals  in  mind.  A common  that  I know 
very  well  has  minerals  under  it ; that  is 
practically  the  only  benefit  that  the  lord 
of  the  manor  has  ever  had.  But  most 
minerals  have  been  nationalised. 

5190.  Not  gravel. The  common  I 

know  has  coal  under  it  for  which  the 
lord  of  the  manor  used  to  get  royalties, 
but  does  not  now.  But  gravel,  I agree, 
must  be  thought  of. 

5191.  Mr.  Arnold-Baker : If  you  leave 
the  owner  of  the  soil  in  possession  and 
abolish  the  common  rights,  will  there  not 
be  a very  large  amount  of  betterment? 

In  some  cases  only.  In  those  cases 

where  a common  is  near  a big  town,  and 
the  owner  would  like  to  use  it  for  profit- 
able building  sites — a thing  he  cannot  do 
now  because  it  is  common — then  the  bet- 
terment might  be  substantial. 

5192.  But  would  it  not  be  substantial 
even  where  it  was  a purely  agricultural 
common?  Would  he  not  be  able  to  im- 
prove it,  and  put  more  cattle  on  it,  to 

the  exclusion  of  other  people? ^Yes,  it 

would  be  appreciable  in  that  case.  Of 
course,  it  might  be  costly  to  improve  but 
even  so  the  betterment  would  be  appre- 
ciable. 

5193.  Is  not  the  real  difficulty  that  the 
development  of  this  kind  of  unused  land 
would  take  a longish  time,  so  that  it 
might  take  twenty  years  to  ascertain  what 

the  betterment  really  was? Of  course 

T iiad  the  case  of  agricultural  land  in 
mind  when  I said  that  the  land  owner, 
who  benefited  by  the  removal  of  common 
rights,  might  have  in  return  to  give  up 
some  of  the  freehold  to  the  commoners 
to  make  it  all  square.  He  would  be  left 
with  the  uninhibited  freehold  of  the  re- 
mainder and,  perhaps,  no  cash  would 
pass  at  all. 

5194.  Sir  George  Pepler:  Do  you  mean 

he  should  give  up  some  of  the  land  to 
the  present  commoners? ^Yes,  he 


might  have  to  give  up  part  to  the  com- 
moners, retaining  the  rest  free  of  com- 
mon rights.  Perhaps,  if  it  was  nicely 
balanced,  the  cash  payment  either  way 
might  be  almost  nothing.  But,  once 
again,  every  case  depends  on  its  merits 
and  circumstances. 

5195.  Chairman:  In  the  case  of  the 
smaller  commons,  particularly  in  the 
more  densely  populated  parts  of  the 
country,  would  not  a large  number  of 
claims  from  commoners  be  lodged  as 
soon  as  it  was  learnt  that  there  might  be 
a cash  payment,  although  their  common 

rights  had  virtually  lapsed? 1 should, 

of  course,  expect  the  commoners  to 
claim ; but  then  the  body  that  I suggest 
would  have  to  determine  the  value  of 
those  claims.  If  the  rights  had  not  been 
exercised  for  many  years  I should  put  the 
value  of  them  as  very  low.  Tf  they  had 
been  properly  exercised  the  claim  might 
be  appreciable. 

5196.  Would  not  that  involve  long  and 
complicated  inquiries  as  to  what  com- 
mon rights  were  in  existence  over  the 
land?— I think  it  would:  hut  that  sort 
of  inquiry  is  inevitable  in  any  event.  It 
seems  to  me  that  whatever  is  done  wc 
ought  to  know  who  the  commoners  are, 
w'hat  their  rights  are  and  what  they  are 
worth. 

5197.  What  about,  say,  a very  small 
piece  of  common  land  left  over  from 
past  indosures?  Tt  may  be  of  very  little 
value  at  the  present  moment:  but  a num- 
ber of  commoners  would  spring  up  with 
claims  as  soon  as  they  thought  some 
ca,sh  wa,s  to  l)e  had.  Would  it  be  worth 

while  to  bother  with  that? 1 think 

one  would  have  to.  1 would  advertise 
for  the  commoner, s to  send  in  their 
claims  which  would  have  to  be  dealt 
with.  I think  wc  must  face  that.  Tt  might 
take  some  time : biiit  I think  whatever  is 
done  will  take  time. 

5198.  Is  the  tribunal  referred  to  in 

paragraph  7 'the  same  as  the  tribunal 
which  would  deal  with  the  claims  under 
paragraph  5? Yes,  the  same. 

5199.  iSir  George  Pepler:  And  would 

it  have  regional  offices? 1 think  it 

must  decentralise  the  work.  I cannot  see 
that  it  can  all  be  done  from  London. 
1 think  it  would  tak-e  quite  a number  of 
years. 

5200.  Paragraph  10  says,  ‘ During  the 
change-over  period  they  should  all  be 
pooled  nationally  . . . ’ How  does  that 
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lit  in  with  11  regional  system? 1 was 

referring  in  paragraph  10  merely  to  the 
money  that  would  be  collected:  I con- 
template that  the  abolition  of  common 
rights  might  result  in  some  cases  in  a 
surplus  of  cash,  in  others  it  would  cer- 
tainly result  in  a deficit.  My  aim  is  to 
balance  one  against  the  other.  Finan- 
cially, therefore,  there  would  be  a sort 
of  national  pool,  but  1 think  it  is  in- 
evitable that  the  detailed  administrative 
work  would  bo  localised.  I,  cannot  see 
the  whole  of  that  being  done  from 
London. 

5201.  Chairman:  Would  the  national 
pool  result  from  betterment  payments? 
^Yes. 

5202.  Professor  Stamp:  Paragraph  6 
mentions  the  authorities  tO'  whom  com- 
mon land  might  be  transferred : the 
Commissioners  of  Crown  Estate,  a 
Government  body ; the  National  Trust, 
:i  private  body ; the  Forestry  Commis- 
sion, a Government  body;  the  Agricul- 
tural Laud  Commission,  acting  on  behalf 
of  the  Minister  of  Agriculture,  and  lastly 
the  local  aulhorilies.  Is  it  desirable  or 
necessary  to  split  up  responsibility  for 

the  land  in  that  way? Yes,  I justify 

that  by  saying,  as  I said  before,  that 
there  are  so  many  different  oircum-stances 
in  each  case,  I really  think  that  in  one 
case  one  of  tlurse  bodies  might  be  the 
most  appropriate ; in  another  case  I 
would  not.  If  you  were  lo  say  that  the 
commons  must  all  go  to  the  same  body 
1 think  there  would  be  case,s  where  one 
would  find  the  bmly  was  not  appropriate 
to  lake  them.  Hut,  of  cour.se,  it  is  a 
matter  of  opinion. 

5203.  Mr.  Lubbock:  A common  the 

chief  value  of  whidi  wa.s  as  an  open 
space  for  the  public  of  a thickly  popu- 
lated area  nearby  to  wander  over  at 
will— would  that  be  the  kind  of  common 
you  would  ask  the  National  Trust  to 
take  over? Yes. 

5204.  Would  you  provide  them  with 

funds  to  keep  it  up? ^Yes,  if  funds 

were  necessary.  It  they  were  being 
handed  a liability  1 would  try  to  provide 
them  with  funds ; and  of  course  they 
would  not  be  bound  to  accept  it.  But  I 
would  hand  a common,  such  as  some  of 
the  moorland  one.s,  to  the  National  Trust 
or  a local  authority  where  the  emphasis 
was  on  public  recreation  and  not  so 
much  on  agricullure. 


5205.  Mrs.  Paton:  Do  you  suggest 
that  in  score  areas  different  commons 
might  belong  to  different  authorities? 
^Yes. 

5206.  Would  no-t  that  cause  a great 

deal  of  confusion? would  not  have 

thought  so.  The  land  would  no  longer  be 
common  land  and  would  be  treated  in 
the  same  way  as  other  land  now  belong- 
ing to  those  authorities.  I do  not  think 
it  would  cause  any  more  confusion  than 
the  present  ownership  of  land  by  those 
authorities  does. 

5207.  If  one  authority,  say  the 
National  Trust,  refused  to  have  the  land 
as  you  admit  they  might,  would  the  land 
automatically  go  to  the  local  authority? 

No.  If  my  first  choice  fell  through, 

1 would  select  the  next  best  choice,  per- 
haps the  local  authority  or  perhaps  the 
Agricultural  Land  Commission,  and  so 
on.  If  my  first  choice  fell  through  I 
would  try  the  second. 

5208.  Mr.  Arnold-Bakcr : What  would 
happen  if  nobody  was  wilting  to  accept 
a common?  It  is  rather  remote,  but 
not  entirely  beyond  the  bounds  of 
probability.  I can  think  of  an  attempt 
lhat  was  made  in  Wales  to  get  rid  of 
600  churchyards  which  were  refused  by 
practically  every  parish  council  in  the 

country. In  that  case  I think  one  of 

two  courses  might  apply.  One  is  to  leave 
it  in  its  present  ownership,  whoever  the 
unfortunate  owner  is,  and  to  say  sorry, 
no  other  owner  can  be  found  for  this 
land,  he  will  have  to  keep  it.  The  other 
course,  I suppose,  would  be  to  put  it  up 
for  auction. 

5209.  The  unfortunate  owner  would 
not  be  quite  so  unfortunate,  because  the 
common  rights  would  of  course  have 

disappeared. ^Then  surely  in  that 

event  it  would  be  worth  something  to 
somebody. 

5210.  Suppose  it  was  worth  only  a 

pound? In  that  event  it  is  highly  un- 

likely that  anybody  would  want  it. 

5211.  Professor  Stamp:  To  take  one 

specific  recommendation,  you  say  that  in 
certain  cases  the  land  should  be  trans- 
ferred to  the  Forestry  Commission. 
Would  that  be  only  land  suitable  for 
afforestation? Yes. 

5212.  Does  not  that  affect  what  you 
have  said  earlier,  since  such  land  would 
have  to  be  enclosed  and  planted  and 
would  cease  to  be  available  for  public 
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use  as  access  land? 1 do  not  agree. 

What  I have  in  mind  is  a common,  which 
ceases  to  he  subject  to  common  rights. 
It  is  decided  forestry  is  the  most  appro- 
priate 'use  and  so  it  is  handed  over  to 
the  Forestry  Commission  in  exchange  for 
payment  to  the  national  fund.  They 
would  plant  the  land  but  it  would  be 
subject  to  certain  conditions.  Although 
they  could  fence  it  they  would  have  to 
leave  certain  footpaths  across  it ; or  may- 
be part  of  it  would  have  to  be  left  open 
and  not  planted  for  the  present.  The  land 
would  be  handed  over  to  the  Forestry 
Commission  on  condition  that  they  did 
not  plant  all  of  it.  I think  that  a pos- 
silile  arrangement  but  they  would  have 
to  be  allowed  to  enclose  part  in  order 
to  plant  it  properly. 

5213.  Would  you  in  other  words  secure 

a right  of  access  for  the  public? 1 

would  secure  rights  of  public  access,  even 
if  only  by  footpaths,  by  making  that  a 
condition  of  the  sale.  The  land  would  be 
sold  subject  to  a public  right  of  way. 

5214.  Mr.  Floyd:  Where  the  Forestry 
Commission  now  occupy  land  subject  to 
footpaths,  would  those  footpaths  remain? 

Yes.  Might  I add  that  as  a person 

who  plants  trees  myself  I hold  the  view 
that  whoever  plants  trees,  whether  the 
Forestry  Commission  or  a private  owner, 
should  be  willing  to  take  the  risks  that 
are  inherent  in  granting  public  rights  of 
way.  It  is  no  good  denying  that  there  are 
risks ; but  we  must  take  some  risks  and 
I think  the  Commission  should  take  them 
too. 

5215.  Chairman:  Could  not  all  this  be 
done,  through  a scheme  of  management, 

by  the  lord  and  the  commoners? 1 

expect  it  could ; but  I would  prefer  my 
scheme,  although  I realise  that  mine  is 
the  greater  upheaval.  But  if  the  scheme 
of  management  which  you  contemplate 
had  the  same  result  and  was  equally 
efficient  I could  not  complain.  I have 
thought  of  this  a good  deal  and,  as  1 
have  said  before,  to  my  mind  the  chief 
trouble  is  the  existence  of  common 
rights,  which  I believe  make  for 
inefficiency. 

5216.  Professor  Alun  Roberts:  Taking 
the  long  term  view,  is  the  present  genera- 
tion entitled  to  commit  irrevocably  the 
relatively  few  remaining  acres  of  un- 
committed land  to  what  we  quite  rightly 
judge  to  be  its  best  and  most  valuable 
use  in  our  generation,  and  so  determine 


the  use  of  this  land  for  all  time?  If  the 
land  remained  uncommitted  for  another 
generation  might  they  not  think 
differently  about  it?  Is  it  not  too  severe, 
particularly  to  commit  this  land  piece  by 
piece  to  the  various  authorities  with  their 
defined  interests?  Would  you  make  the 
assignment  to  each  authority,  be  it  Com- 
mission, National  Trust,  or  what  nol, 
irrevocable  for  all  time? ^I  would. 

5217.  Might  we  not  thereby  be  sub- 
stituting another  clamping  .set  of  con- 
ditions which  in  a hundred  years’  time 
would  he  no  easier  to  amend  than  those 

we  are  contending  with  today? With 

great  respect,  there  is  no  such  thing  as 
committing  land  for  all  time. 

5218.  Well,  certainly  for  an  extremely 

long  time. ^Parliament  could  alter  it 

next  year.  1 know,  of  course,  that  the 
National  Trust  owns  land  inalienably  but 
I think  I am  right  in  saying  that  Par- 
liament could  do  anything  with  it  ne.xt 
year  if  it  so  chose.  I am  nol  so  frightened 
of  making  a so-called  irrevocable 
decision  in  a democracy  such  as  ours 
where  there  is  in  fact  no  such  thing  as 
an  irrevocable  decision  in  regard  to  land, 

5219.  But,  in  fact,  has  not  the  survival 
of  common  rights  proved  up  till  now  a 
bond  of  irrevocability  on  the  user  of 

such  land  for  many  centuries? It  has 

done  so  up  to  now  and  it  can  now  be 
altered.  Of  course,  as  I said  and  every- 
body here  knows,  the  public  have  no 
rights  over  common  land  in  a rural 
district ; so  they  arc  losing  nothing, 
legally,  at  all.  It  is  the  commoners  who 
will  lose  rights  and  1 am  going  to 
compensate  them. 

5220.  Dr.  Hoskins:  But  might  there 
not,  in  fact,  bo  irrevocable  consequences, 
whatever  Parliament  decreed,  if,  for 
example,  a common  was  granted  to  a 
local  authority  which  placed  houses  upon 
it?  Is  that  not  irrevocable  for  possibly 
fifty  or  a hundred  yeans?— —Certainly, 
but  no  more  irrevocable  than  is  the  fate 
of  the  other  land  upon  which  houses  are 
now  being  built.  Given  that  a local 
authority  mlust  build,  say,  a hundred 
houses  somewhere,  are  they  to  build  them 
on  what  is  now  common  land  or  on  what 
is  now  agricultural  land?  Neither  is  more 
irrevocable  than  tlie  other. 

5221.  But  may  not  common  land  be 

already  put  to  good  use  for  public  exer- 
cise and  recreation? In  that  event  I 

would  not  allow  houses  to  be  built  on  it. 
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5222.  Mr.  Lubbock : In  handing  over 

the  land,  whether  to  the  lord  of  the 
manor  or  a public  authority,  would  you 
leave  the  control  over  its  possible  devel- 
opment, say  for  housing,  purely  to  the 
operation  of  planning  control?  Or  would 
you  attach  conditions  from  the  start  in 
certain  cases? 1 would  attach  condi- 

tions of  a limited  kind  initially  which 
would  continue  indefinitely,  such  as  those 
creating  public  highways.  I would  not  try 
to  dictate  to  the  new  owner  how  he 
should  manage  the  land  but  would  leave 
that  to  the  existing  bodies  such  as  the 
Agricultural  Executive  Cormnitteea.  As 
for  building  I would  hand  it  over  lock, 
stock  and  barrel  to  the  local  authority, 
but  I did  emphasise  that  I would  not 
hand  over  a common  to  a local  authority 
to  build  upon  if  it  had  a great  value  as  a 
public  open  space.  Every  case  is  different. 

I would  only  hand  over  those  commons 
for  building  which  are  not  now  used  by 
the  public. 

5223.  Sir  George  Pepler:  Would  their 

development  be  subject  to  planning  con- 
trol?  It  would  not  be  a new  kind  of 

tenure  nor  a new  kind  of  user.  The  land 
would  simply  be  handed  over  for  use 
under  the  machinery  of  the  existing  law. 

5224.  Mr.  Arnold-Baker : Take  the 

case  of  common  land  which  is  being 
properly  used  for  recreation  at  the 
moment  and  on  which  one  would  want 
to  prevent  building.  Would  you  impose 
upon  that  land  a condition,  planning  con- 
sent or  no  planning  consent,  that  building 
should  not  take  place?  I refer  to  Ihe  sort 
of  common  which  is,  in  fact,  used  as  a 
recreation  ground  and  which  any  person 
of  ordinary  common  sense  would  think 

should  continue  as  such. In  that 

event  as  the  land  is  used  at  present  by 
children  or  local  sports  enthusiasts  for 
recreation  I would  decide  that  that  is  the 
best  use  for  it  and  would  hand  it  oyer  to 
some  body  who  would,  in  my  opinion, 
make  the  best  use  of  it  for  that  purpose. 
But  having  handed  it  over  to  them  I 
would  attach  no  strings  to  it.  In  other 
words  it  would  then  become  managed  in 
exactly  the  same  way  as  any  other  exist- 
ing recreation  ground. 

5225.  If  it  was  handed  over  to  a pri- 
vate owner — there  are  such  cases— would 
he  then  be  controlled  by  existing  plan- 
ning powers?  And  if  it  was  handed  over 
to  a local  authority  would  its  use  be  con- 
trolled by  appropriation? Yes,  I 
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agree.  But  it  is  unlikely  that  I would 
hand  a common  over  to  a private  owner 
for  use  for  recreation.  I would  much 
prefer,  of  course,  to  hand  it  over  to  a 
public  authority  or  some  club  or  some- 
thing like  that. 

5226.  And  would  it  be  appropriated  to 

that  use  by  the  local  authority? 1 

have  an  analogy  in  mind.  If  public 
money  is  granted  to  a village  to  build 
a village  hall,  conditions  are  attached 
about  the  management  of  that  hall.  The 
Ministry  insist,  rightly,  that  it  must  be 
managed  by  a properly  constituted  com- 
mittee representing  the  whole  village  and 
steps  are  taken  to  safeguard  it  falling 
into  the  hands  of  one  individual.  1 
would  do  the  same,  but  only  initially, 
after  that,  no  more  strings  would  be 
attached. 

5227.  Professor  Stamp-.  May  1 go 

back  to,  I think,  your  fundamental  point 
— ^the  abolition  of  common  rights  as  at 
present  understood.  You  would  agree 
that  the  present  deplorable — I use  your 
word — situation  is  the  result  of  the 
highly  privileged  position  occupied  by 
commoners  at  present  in  that  any  one 
commoner  can  prevent  effective  use  of 
common  land? ^Yes. 

5228.  Might  they  not  be  said  in  that 
sense  to  be  the  most  highly  privileged 
people  still  remaining  in  this  democracy? 
Very  likely. 

5229.  Is  not  the  continued  existence  of 

commoners  incompatible  with  our  con- 
cept of  democracy?: 1 would  like 

notice  of  that  question,  but  1 agree  with 
your  previous  remarks.  It  may  sound 
very  drastic  to  do  away  with  common 
rights.  But  is  it  much  more  drastic  than 
doing  away  with  copyhold?  I was  rather 
young  when  copyhold  was  abolished  but 
I do  not  think  that  more  drastic  than 
my  proposal. 

5230.  Mr.  Floyd : Although  I also  was 
rather  young  when  copyhold  was 
abolished,  I think  your  proposal  is  far 
more  drastic.  Most  copyholders  were 
very  much  in  the  same  position  as  are 
tenants  today  who  have  uncertain  leases ; 
but  they  are  very  much  fewer  than  the 

vast  number  of  commoners. 1 accept 

that.  I frankly  do  not  know  a great  deal 
about  the  law  of  copyhold. 

5231.  Professor  Stamp:  Do  you  con- 
cede though  that  one  commoner  can 
hold  up  what  in.  the  national  interest 
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is  the  proper  management  of  a whole 

tract  of  land? Yes.  Indeed,  I know 

.of  a case — I would  rather  not  mention 
the  body  concerned— where  common 
rights  have  been  acquired , only  for  the 
purpose  of  doing  that  very  thing — pre- 
venting a certain  development  on  the 
common. 

5232.  To  take  an  extreme  case,  could 
the  action  of  one  commoner  on  a rural 
common  prevent  public  acce.ss?~I  am 
not  quite  sure  that  one  commoner  can 
prevent  public  access  because  it  is  not 
the  commoner  but  the  owner  who  can 
agree  under  Section  193  of  the  Law  of 
Property  Act,  to  the  public  having  rights 
in  a rural  common,  and  without  con.sult- 
ing  the  commoners,  1 think. 

5233.  Chairman : _ In  this  respect 

there  is  no  power  of  veto  in  the  com- 
moner.——No.  t do  not  think  a com- 
moner in  a rural  district  could  prevent 
public  access. 

5234.  Mr.  Arnold- Baker '■  But,  ot 

course,  the  privilege  of  veto  in  other 
respects  works  both  ways.  He  may  be 
able  to  prevent  anyone  from  doing 
things  but  cannot  anyone  else  prevent 
him  in  turn? ^Yes. 

5235.  Professor  Stamp'.  One  com- 
moner by  standing  out  cam  prevent  the 
operation  of  a scheme  of  management? 
...  „ — I think  one  commoner  ooutd  prevent 
any  building  on  a common  or  any  inclo- 
surc  of  any  kind  but  I doubt  if  he  can 
prevent  public  access. 

5236.  Professor  Alun  Roberts'.  We  all 
deplore  the  present  under-utilisation  of 
commons  for  cattle  grazing  ; probably  at 
no  time  in  their  history  have  they  been 
so  little  used.  But  is  this  not  an  un- 
fortunate time  to  take  a final  view  of  the 
value  ot  commons  as  grazing  land? 
Would  you  agree  that  countless  com- 
moners are  now  withdrawing  their  cattle 
from  the  commons  because  they  are  work- 
ing up  to  attestation  and  tliat  while  they 
may  temporarily  neglect  their  common 
rights  they  may  very  welt  make  use  of 
them  for  grazing  purposes  again  when 

they  are  all  attested? 1 am  afraid  I do 

not  agree  that  this  is  the  wrong  time  to 
assess  the  value  of  common  grazing.  Of 
obuT.se,  I agree  with  you  when  you  imply 
that  the  whole  system  of  grazing  by  com- 
mon rights  is  completely  inconsistent 
with  the  development  of . attested  herds. 
The  two  just  do  not  work  together.  You 
are,  suggesting  that  the  present  may  just 


be  a temporary  lapse  and  that  when 
every  herd  is  attested  the  corarrioners 
might  want  to  resume  their  common 
rights.  T:  see  the  point  of  that.  .When  all 
are  atlested  then  the  mixing  of  cattle 
would  not  matter,  but,  with  respect,  it 
does  not  carry  me  very  far.  I still  have 
other  reasons  for  saying  that  the  system 
of  grazing  by  rights  of  common  is  not, 
in  my  mind,  a gootl  UiUe.  1 would  rather 
see  each  man  with  his  own  land  for  his 
own  cattle  rather  than  all  the  herds 
mixed  up  together. 

5237.  Mr.  Floyd:  Has  not  the  advent 
of  the  motor  ear,  concurrently  with  the 
law  prohibiting  the  fencing  of  highway.s 
on  commons,  also  affected  the  use  of 
commons  by  commoners?  If  highways 
were  fenced  might  not  many  more  com- 
moners use  tlieir  commons?— — Yes,  I 
think  so. 

5236.  Is  the  one  a consequence  of  the 
the  other,  that  having  motor  cars  we 
must  have  fences? 1 think  that  is  so. 

.5239.  Mr.  Arnold-Bakcr:  Is  there  any 
reason  why  commoners  should  not 

tether  their  cattle? No;  they  can,  of 

course,  do  so  at  any  time  they  like.  But 
personally  1 do  not  think  tethering 
animals  is  the  most  efiicient  way  of 
managing  them,  t would  rather  have 
them  in  an  inclosed  field. 

5240.  But  would  it  not  at  any  rate 

meet  the  difficulty  of  not  being  able  to 
fence  against  the  .motor  car? Cer- 

tainly ; but  I think,  if  I may  say  so.  it  is 
a clumsy  way  oif  doing  so. 

5241.  I do  not  advocate  it.  But  doe.s 
il  not  indicate  that  the  advent  of  motor 
cars  is  not  the  sole  reason  for  commons 

of  that  sort  not  being  used? ^I  think 

•it  is  due  to  a number  of  different  reasons, 
The  .move  towards  attestation  is  one, 
trallic  is  another  and  I am  sure  there  are 
many  more. 

5242.  Chairman:  In  paragraph  11  you 
suggest  that  the  puiblie  should  be  given 
rights  of  accos.s  to  some  commons  by 
Iheir  designation  under  Part  V of  . the 
National  Parks  Act.  Cannot  that  right 
of  access  be  withdrawn  if  certain  action 

is  taken  by  the  landowner? Yes.  it  is 

possible  for  the  right  of  ucccs.s  to  be  re- 
: moved  by  action  on  the  part  of  the 
owner  and  it  was  for  that  reason  that  in 
■paragraph  1 5 1 u.sed  the  words , ‘ . 
with  some  safeguard  against  their  cej.s- 
ing  to  be  such,  in  the  future  '..I  had  tliat 
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very  point  in  mind.  I am  /bound  to  agree 
that  to  make  land  access  land  is  not  the 
end  of  the  story.  Section  60  of  the  Act 
sets  this  out. 

5243.  Why  do  you  prefer  those  provi- 
sions to  those  of  Section  193  of  the  Law 
of  Property  Act  which  gives  the  public 
access  to  urban  commons  and  any  rural 

common  dedicated  by  the  owner? 

Possibly  Section  193  might  toe  equally 
effective.  I used  the  access  land 

machinery  because  I was  anxious  not  to 
create  a new  piece  of  legislation,  pro- 
viding yet  another  way  of  giving  the 
public  access.  I was  trying  to  fasten  it 
on  to  some  existing  provision  and  I agree 
it  might  be  done  under  Section  193. 
But  the  provision  for  access  in  the  1949 
Act  is  such  a new  piece  of  legislation 
that  I personally  want  it  to  be  used 
much  more  than  it  has  been  so  far. 
1 am  very  disappointed  in  the  way  in 
which  it  has  been  made  use  of.  Very 
few  orders  have  been  -made.  In  the  Peak 
District  there  have  been  some  useful 
ones  but  in  my  part  of  the  world  this 
part  of  the  Act  is  almost  a dead  letter. 
The  general  view  is  that  the  public  can 
go  almost  where  they  tike  now  and  it  is 
unnecessary  to  take  further  action.  I 
think  it  is  a most  unsati-sfactory  situation 
and  that  access  ought  to  be  secured 
legally  by  a watertight  method. 

5244.  Professor  Stamp-.  I think  the 
Hobhouse  Committee  in  forming  their 
recommendations  excluded  land  which 
was  .shown  on  maps  as  land  which  any- 
body could  walk  over.  Is  the  principle  of 
public  access  still  recognised  on  this 

land? 'It  is  and  the  law  remains ; but 

it  has  been  terribly  slowly  applied.  What 
I think  is  wrong  is  that  there  is  a ten- 
dency by  local  authorities  to  say  that 
they  need  not  do  anything  under  the 
1949  Act  because,  in  fact,  the  public  can 
go  more  or  less  where  they  like.  I think 
that  i.s  most  unsatisfactory  because  it  is 
Ihe  legal  right  that  is  wanted  and  not 
jiLst  de  facto  access. 

5245.  Chairman-.  On  paragraph  14, 
are  there  some  commons  which  it  is 
desirable  to  leave  in  their  present  state 
for  the  purposes  of  scientific  research? 

Yes,  I think  there  are  a few.  Some 

commons  in  highly  unban  areas,  which 
many  people  use  for  air  and  exercise  and 
which  are  very  valuable  for  that  purpose, 
1 would  leave  in  their  present  natural 
state,  but  I think  those  oases  are  rela- 
tively few. 


5246.  Should  the  Nature  Conservancy 
be  added  to  the  group  of  authorities  in 

paragraph  67 ^Yes ; I had  overlooked 

them. 

5247.  Professor  Alun  Roberts: 

Would  you  agree  with  me  that  access  to 
land  in  the  teaching  of  biology  to  schools 
is  imperative? ^Yes. 

5248.  Would  not  a few  remnants  of 

common  land  in  a biological  sequence  be 
of  the  utmost  value  to  teachers  and 
pupils?— Yes,  they  would.  I think  the 
preservation  of  commons  in  their  natural 
state  in  a few  cases  would  he  most  appro- 
priate. The  Nature  Conservancy  should 
certainly  have  a share  in  the  cake. 

5249.  Chairman:  Should  some  com- 
mons also  be  handed  over  to  the  Service 

Departments? No,  because  I regard 

the  Service  Departments’  holdings  as 
temporary— in  theory  at  any  rate.  In 
any  case  they  have  their  own  powers  to 
take  land  and  I do  not  see  any  need  to 
add  to  them.  Possibly,  of  course,  where 
an  entire  common  is  now  in  the  hands 
of  a Service  Department — ^I  have  none 
in  mind — one  might  leave  it  with  them 
for  a time.  I do  not  know  of  any 
genuine  common  in  the  hands  of  a.  Ser- 
vice Department,  but  I suppose  there  are 
some. 

5250.  Does  your  phrase  in  paragraph 
15,  ‘ ...  I think  that  these’ — that  is 
village  greens — ‘ are  not  worth  their 
separate  legal  existence’  mean  that  you 
want  to  abolish  them  or  only  that 
you  want  to  transfer  them  to  local 
authorities,  or  some  bodies  of  that 

kind,  in  their  existing  condition?^ 

I do  not  want  to  abolish  them 
physically.  But  I do  want  to  abolish 
them  legally  so  far  as  they  are  different 
from  other  open  spaces.  In  other  words, 
I do  not  see  any  need  to  distinguish 
between  the  village  green  as  an  open 
space  and  the  common  as  an  open  space. 
We  all  know  they  are  extremely  valuable 
in  many  cases,  but  I see  no  necessity  for 
having  the  complicated  distinction  which 
I believe  there  is  in  law.  I know  very 
little  about  the  law  of  village  greens  but 
I believe  they  are  in  a separate  category 
from  commons.  They  may  not  be  com- 
mons at  all  and  again  they  may  be.  In 
my  experience  in  my  own  part  of  the 
world  they  give  rise  to  a lot  of  trouble. 
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5251.  Mr.  Arnold-Baker:  Does  the 

parochial  asperity  sometimes  spill  outside 

the  village? ^Yes.  I have  come  across 

a number  of  extremely  difficult  cases 
where  there  have  been  unlawful  in- 
closures  of  a village  green.  A house  on  a 
village  green  which  takes  a few  yards 
for  its  garden  causes  untold  trouble — • 
especially  if  the  green  is  common  land. 

5252.  Would  you  then  like  to  make 
them  all  subject  to  exactly  the  same  law 
of  property,  without  the  complexities  of 
the  ancient  common  law,  which  is  in 


existence  now  for  open  spaces? 

Exactly  so. 

5253.  On  paragraph  16,  what  is  your 

objection  to  gypsies? know  this  is  a 

very  controversial  subject:  but  they  do 
cause  a lot  of  trouble.  I am  not  against 
them  as  individuals,  but  they  pay  no  rates 
and  yet  demand  certain  services. 

5254.  Chairman:  Thank  you  very 

much  indeed.  Lord  Merthyr,  for  coming 
along  and  giving  us  this  interesting  dis- 
cussion.  May  I thank  you  very  much 

for  receiving  me  and  allowing  me  to  take 
up  your  time.  1 am  very  much  obliged. 


(The  witness  withdrew.) 
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MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 


Royal  Commission  on  Common  Land 

at  26  Sussex  Place,  London,  N.W.l. 


Wednesday,  20th  March,  1957 

Present: 

Sir  Ivor  Jennings,  K.B.E.,  Q.C. 
Chairman 


Mr.  C.  Arnold-Baker 
Mr.  C.  M.  Fi.oyd,  O.B.E.,  F.R.t.C.S., 
F.L.A.S. 

Dr.  W.  G.  Hoskins,  Ph.D. 

Mr.  Acan  Lubbock,  J.P.,  D.L. 

Mr.  Ivor  Morri.s,  J.P. 


Mr.s.  F.  B.  Paton,  J.P. 

Sir  Cjeorge  Pepler,  C.B.,  P.P.T.P.I., 
F.R.I.C.S. 

Proitissor  Alun  Roberts,  Ph.D. 

Sir  Donald  Scott 

Professor  L.  Dudley  Stamp,  C.B.E., 
D.Sc.,  D.Lit. 


Mr.  G.  L.  Wilde,  Secretary 

Mr.  W.  T.  Barker,  Assistant  Secretary 


Memorandum  o!  Evidence  submitted  by 
The  Camping  Club  of  Great  Britain  & Ireland  Ltd. 

1.  The  Camping  Club  of  Great  Britain  & Ireland  (Limited  by  Guarantee)  was 
originally  known  as  The  A.s.sociation  of  Cycle  Campens,  and  was  founded  in  1901 
for  tho  promotion  of  good  camping  and  the  development  of  light-weight  camping 
equipment.  Although  the  members  of  the  Club  no  longer  comprise  only  users  of 
tents  (there  is  a very  active  .section  known  as  The  British  Caravanners  Club)  the 
Club  continues  to  foster  self-reliance,  rc-sponsibility  and  mobility,  and  it  is  recognised 
as  the  leading  organisation  for  the  pastime  of  camping.  The  Club  now  operates 
throughout  the  British  Isles  and  includes  more  than  25,000  members. 

2.  The  Club  has  been  granted  a Certificate  of  Exemption  under  Section  269  of 
the  Public  Health  Act,  1 936,  and  is  consequently  also  an  exempted  body  under  the 
provisions  of  the  General  Development  Order  of  the  Town  and  Country  Planning 
Act,  1947. 

3.  Members  of  the  Club  undertake  as  a condition  of  membership 

‘ not  to  avail  myself  of  the  privileges  granted  to  members  under  the  Public 
Health  Act,  1936,  and  the  Town  and  Country  Planning  Act,  1947,  when; 

(i)  camping  on  any  site  conducted  on  commercial  lines 

(ii)  camping  for  more  than  42  consecutive  days  or  more  than  60  days  in  any 
twelve  months  on  any  site  unless  such  site  has  been  specially  approved 
for  this  purpose  by  the  Council 

(ill)  occupying  any  structure  other  than  a bona  fide  caravan  or  tent.’ 

4.  Members  of  the  Club  also  agree  during  membership  ‘to  be  bound  by  the 

rules  and  regulations  of  the  Camping  Club  and  to  observe  the  Camping  Club  s Code 
for  Campers.’  ^ ^ 
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5.  The  Code  for  Campers  prescribed  by  the  Club  is  as  follows ; 

(1)  Camp  Sites.  Camp  on  private  land  in  preference  to  waste  land  and  do  not 

forget  to  ask  permission.  Be  careful  to  conform  with  any  regulation  of 
the  site-oiwner  and  of  the  local  authority. 

(2)  Fires.  Do  not  light  any  wood  fires  without  permission,  or  break  down 
hedges  or  trees  tor  firewood.  Avoid  lighting  fires  or  throwing  down  lighted 
matches  or  cigarette  ends  near  dry  grass  or  bushes,  taking  .special  care  in 
the  neighbourhood  of  forests  and  plantations.  Be  very  careful  in  the  use 
of  stoves. 

(3)  Refuse.  Do  not  leave  litter  anywhere.  Place  rubbish  iu  receptacles  provided 

or  otherwise  dispose  of  it  adequately. 

(4)  Sanitation.  The  utmost  care  should  be  taken  in  maller.s  of  sanitalion  and 
campers  must  conform  with  the  practice  laid  down  in  the  Camping  Club 
Year  Book. 

(5)  Country  Courtesy.  Use  courtesy  in  all  your  dealings  with  local  people, 
whose  livelihood  may  be  prejudiced  by  misu.se  of  your  privileges.  When 
walking  through  pasturelands  or  cultivated  fields,  leave  gates  etc.  as  you 
find  them  and  take  care  not  to  damage  crops,  wild  llowers  or  woodlands. 
When  camping  seek  privacy  yourself  and  ro.speol  the  privacy  of  others. 
Do  not  sing  or  play  musical  in.slrimionls  to  the  annoyance  of  re.sidenls. 
Study  the  reason  why  country  ways  are  often  dilVerent  from  those  of  the 
town,  and  remember  alway.s  that  your  conduct  may  affect  the  reception  of 
those  campers  who  follow  yon, 

6.  The  Club,  as  a body  of  people  who  enjoy  the  countryside,  is  naturally 
concerned  that  facilities  for  recreation  which  at  present  exist  should  not  he 
curtailed  and  would  seek  that  .such  facilities  should  be  oxtended  where  this  cun 
be  done  without  prejudice  to  existing  interests.  It  recognises  that  iu  the  case  of 
many  commons  the  general  public  has  no  legal  right  of  access  but  suggesl.s  that 
the  practical  enjoyment  of  such  commons  ought  not  to  be  Ii,ghtly  sol  aside.  With 
much  of  the  evidence  given  by  the  Commons,  Open  Spaces  ami  hooliialhs  Preserva- 
tion Society  and  the  Youth  Hostels  Associalion  the  Club  would  agree,  and  it  does 
not  think  it  necessary  to  enlarge  upon  the  importance  in  the  public  interest  of 
retaining  aroa.s  of  natural  beauty  without  exces.sivc  regimeulution. 

7.  So  far  as  camping  is  concerned,  common.s  fall  broadly  into  two  categories, 
namely  commons  regulated  under  Section  193  of  the  Law  of  Property  Act,  1925,  and 
those  which  are  not  so  regulated.  If  a common  lis  regulated  under  .Section  193 
of  the  Law  of  Property  Act,  members  of  the  public  have  -righls  of  access  for  air 
and  exercise  but  it  is  specifically  laid  down  that  .such  rights  of  acce.ss  .shall  not 
involve  any  right  to  draw  or  drive  upon  the  land  a carriage,  caravan  or  other 
vehicle  or  to  camp  or  light  any  fire  thereon.  PcnaUic.s  are  laid  down  for  such 
offences  and  it  is  therefore  possible  for  a person  to  be  easily  prosecuted  for 
camping  or  placing  a caravan  on  a regulated  common. 

In  the  case  of  commons  which  are  not  regulated  under  the  law  of  Property 
Act  the  only  person  who  is  entitled  to  take  action  againsl  a iier.son  camping  or 
caravanning  would  be  the  Lord  of  the  Manor  or  his  Agent  or  whoever  else  is  the 
owner  of  the  soil.  In  practice  this  means  that  in  country  districts  gipsies  and  other 
persons  can  camp  on  unregulated  commons  without  much  hindrance. 

8.  It  will  be  seen  from  its  Code  for  Campers  that  the  Club  does  not  encourage 
its  members  to  camp  on  unregulated  commons  or  similar  waste  land,  but  it  docs 
not  favour  all  commons  being  regulated  under  Section  193  of  the  Law  of  Property 
Act,  1925.  It  considers  that  the  list  of  offences  under  that  Section  is  more  suilable 
for  land  in  urban  areas  than  for  land  in  the  heart  of  the  coimlry,  remote  from 
any  centre  of  population.  It  is  thought  that  the  imposition  of  a imtionai  uniform 
system  for  the  regulation  of  commons  -would  be  a mistake,  and  lliat  common.s 
should  be  managed  according  to  their  extent,  quality  and  pa.sition. 

9.  It  is  thought  that  any  cihange  in  the  law  which  would  diminish  the  area  of 
land  available  to  the  public  for  air  and  exercise  would  bo,  in  the  long  run,  contrary 
to  the  public  interest,  and  that  the  changes  in  the  law  .should  therefore  bo  directed 
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towards  the  recognition  of  modern  conditions  and  usage.  Those  who  advocate  the 
' better  use  ’ of  commons  are  nearly  always  in  favour  of  changing  the  traditional 
aspects  of  the  countryside,  and  while  in  some  few  cases  some  small  economic 
advantages  might  be  gained,  it  is  probable  that  these  would  hardly  compensate  for 
the  Joss  of  ‘ the  less  tangible  values  derived  from  perpetuation  of  natural  scenery 
and  wild  life.’ 

10.  Probably  the  most  important  change  required  is  the  realisation  that  the 
maintenance  (as  opposed  to  the  regulation)  of  commons  is  a national  rather  than 
a local  concern  and  that  many  .members  of  the  general  public,  particularly  townsmen, 
have  a very  real  interest  in  commons  which  may  be  remote  from  their  places  of 
abode. 

The  extent  of  tlie  user  of  a particular  common  cannot  be  measured  by  the 
number  of  persons  who  set  foot  upon  it,  even  if  reliable  statistics  were  available. 
Every  pa.ssing  traveller  may  gain  great  satisfaction  from  the  mere  sight  of  trees 
and  undergrowth,  heather  and  grass. 

11.  It  i.s  appreciated  that  the  cost  of  rehabilitation  of  commons  which  have 
deteriorated  owing  to  the  lapsing  of  commoners’  rights  may  be  great  and  may  seem 
out  of  proportion  to  the  apparent  use  of  such  commo'ns.  For  this  reason  it  may 
be  necosesary  to  allow  llie  temporary  alienation  of  parts  of  a common  for  other 
uses  to  supply  funds  for  the  upkeep  of  the  common  as  a whole.  These  other  uses 
should  however  always  be  agricultural  or  recreational. 

The  Club  would  suggest  that  the  use  of  such  temporarily  alienated  land  for 
recreational  camping  by  responsible  o^rganisations  such  as  the  Club  sihoiild  be 
recogni.sed  tis  porniis-siblc,  and  the  Club  would  gladly  explore  with  the  responsible 
Minii.stry  the  possibility  of  using  -such  land,  if  such  alienation  was  permitted. 

12.  The  Club  wotild  gladly  give,  by  its  representatives,  any  further  details  or 
explanation  of  this  memorandum  wliieh  the  Commission  may  desire. 

Examination  of  Witness. 


M Wuu'KO,  Oil  behalf  of  The  Camping  Club  of  Great  Britain  and 


Ciillat  iiml 

5255.  Chairtmm-.  May  1 first  thank 
the  Camping  Club  of  Great  Britain  and 
Ireland  for  its  memorandum  and  you 
tor  coining  here  today.  Would  you  loll 
us  .something  about  how  it  is  organised 

and  so  forth? Mr.  L.  M.  Wulcko: 

I have  put  in  the  memorandum  some 
details  of  our  organisation.  As  indicated 
it  at  present  comprises  about  25,000 
members  who  are  organised  throughout 
Iho  country  in  the  firsl  place  in  distnet 
associations,  and  secondly  in  regions 
under  the  National  Council  which  sits 
in  London.  The  greater  part  of  the 
members  of  the  Camping  Club--which, 
after  all,  is  a small  part  of  the  vast  num- 
ber of  campers  in  this  country — are 
independent  people  who  elect  to  camp 
more  or  less  by  their  own  devices ; they 
are  owners  either  of  their  own  camping 
equipment  or  caravans.  For  the  purpose 
of  running  the  Club,  however,  we^  do 
organise  through  our  district  associations 
weekend  fixtures  wliere  members  can 
meet  in  camp.  We  have,  of  course,  a 


1,  Ltd. 

Examined. 

very  large  association  nowadays  with  the 
Continent  because  most  of  our  members 
naturally  prefer  to  travel  further  afield 
and  to  find  a wilder  sort  of  country 
which  people  of  their  character  prefer. 

5256.  Did  you  send  a questionnaire 
round  to  your  districts  before  drawing 

up  the  memorandum? ^No.  1 was 

going  to  say  that  it  is  very  difficult  to 
express  the  opinion  of  the  membership 
since  we  are  concerned  with  a large 
number  of  peojile  who  by  their  very 
nature  are  of  an  individualistic  character. 
But  this  memorandum  does  express  the 
views  of  the  National  Council,  which  has 
to  deal  with  these  matters  on  behalf  of 
the  Club  and  is  composed  of  members 
from  every  part  of  the  country. 

5257.  Mrs.  Paton:  Is  the  National 
Council  elected  by  the  members?— Yes. 

5258.  Sir  George  Pepler:  The  first 
paragraph  says  ‘ ■ There  is  a very 
active  section  known  as  The  British 
Caravanners  Club  . . .’.  Is  that  a separate 
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entity? ^No ; it  runs  under  a separate 

name  but  it  is  a section  o£  the  Club. 

5259.  Is  there  any  other  caravanners’ 

society? ^Yes,  the  Caravan  Club  of 

Great  Britain  and  Ireland,  which  has  no 
connection  with  us.  The'  British  Caravan- 
ners Club  is  in  effect  the  caravan  wing  of 
the  Camping  Club.  We  also  have  a Canoe 
Club  which  runs  under  a separate  title. 

5260.  Chairman : Do  you  find  that  the 

two  sections  of  the  Club,  the  people  who 
use  tents  and  the  people  who  use 
caravans,  have  different  views  about 
commons? 1 should  think  that  prob- 

ably the  caravanners  would  have  views 
slightly  different  from  those  of  the 
campers  because  they  would  not  be  so 
likely  to  take  advantage  of  a common  in 
the  way  that  a camper  might  in  the 
wilder  p.arts  of  the  country. 

5261.  Why  is  that? -The  caravanner 

has  to  stick  more  to  the  roads,  and,  on 
the  whole,  that  keeps*  him  to  the  less  wiki 
districts. 

5262.  Prof exsor  Stamp : On  paragraphs 

2 and  3,  what  is  the  effect  of  being  an 
exempted  body? Camping  legisla- 

tion in  this  country  is  rather  compli- 
cated. It  i.s  dealt  with  under  the  Public 
Health  Acts  and  also  under  the  Town 
and  Country  Planning  Acts.  At  the 
present  time  in  order  to  pul  a tent  or 
caravan  on  any  land  I'or  other  than 
certain  short  periods  one  has  to  have 
a licence  from  the  local  authority  and 
the  effect  of  a Certificate  of  Exemption 
— which  is  granted  to  recognised  bodies 
only,  such  as  boy  scouts,  girl  guides  and 
the  Camping  and  Caravan  Clult — is  to 
make  it  unnecessary  for  them  to  obtain 
a licence  for  their  camps.  The  reason,  of 
course,  is  that  the  bodies  in  question  all 
have  their  own  discipline  and  are,  in 
effect,  responsible  and  able  lo  deal  with 
any  complaints  against  their  members,  as 
in  fact  they  do.  The  certifleate  is  provided 
for  in  the  Public  Health  Act,  1936,  and 
the  General  Development  Order  of  the 
Town  and  Country  Planning  Act,  1947, 
gives  the  same  exemption  in  regard  to 
planning,  I might  say  that  the  question 
of  legislation,  which  is  a rather  compli- 
cated one,  is  at  present  tinder  discussion 
in  the  Government  Department  con- 
cerned so  that  it  i.s  possible  that  new 
legislation  may  be  framed  in  the  future. 

5263.  Mrx.  Paton\  For  what  purpose? 
-To  deal  with  some  of  the  difficulties 


which  have  arisen  from  the  great  use  of 
caravans  in  these  days. 

5264.  Sir  George  Pepler-.  Why,  if  the 
Club  has  its  exemption  under  the  Town 
and  Country  Planning  Act,  do  your 
member.s  undertake  not  to  take  nd- 

vantage  of  it? That  only  applies  in 

certain  circumstances.  The  privileges 
granted  by  exemption  cun  he  used,  but 
only  when  our  memher.s  are  on  the  move 
and  going  round  the  country  camping 
all  the  time. 

5265.  Profexxor  Stamp'.  If  they  camp 
in  a commercial  camp  have  they  lo  obey 
the  rules  that  apply  to  that  fixed  camp? 
Thai  is  .so. 

5266.  Chairman : On  paragraph  5, 

why  do  you  say : ‘ Camp  on  private  land 

in  preference  lo  waste  land’? 

Merely  because  we  do  not  want  to  en- 
courage our  members  to  make  a nuisance 
of  themselves.  Of  course,  it  depends  very 
largely  upon  circumstance.  There  arc 
many  ocension.s  when  to  camp  on  waste 
land  might  be  perfectly  proper,  but  we 
would  always  suggest  to  our  members 
that  they  ought  to  camp  on  a farm  rather 
than,  shall  we  say,  by  the  roadside. 

5267.  If  they  camp  on  ti  common 
whose  permission  do  tliey  obtain? — -On 
that  subject,  of  course,  the  law  i.s  rather 
diiriouit  at  the  present  lime.  We  would 
not  encourage  our  members  4o  camp  on 
commons. 

5268.  By  ‘ waste  land  ’ do  you  mean 

commons?  -- -Yes,  or  pcrliaps  rotidsidc 

verges ; in  some  parts  of  this  country 
there  are  very  wide  roadside  verges. 

5269.  Profex.wr  Stamp ; I.s  the  rcu.son 

Cor  your  attitude  that  in  camping  on 
private  land  your  members  are  encour- 
aged to  reach  an  amicable  understanding 
with  the  owner  of  the  land  a.s  to  what 
they  do,  whereas  the  difficulty  with  com- 
mon land  is  that  the  privileges  or  other- 
wise altaching  to  it  are  unknown? 

Quite.  The  important  factor  as  we  see 
it,  i.s  that  the  camper  ocoiipics  a rather 
special  position  in  the  countryside.  His 
relationships  with  ooimlry  people  arc 
intimate  lo  a very  high  degree,  and  wc 
therefore  encourage  him  to  develop  them 
rallier  than  merely  to  he  a passing 
vagrant,  as  you  might  say. 

5270.  Chairman : Have  any  of  your 

members  met  with  trouble  through  camp- 
ing on  commons? 1 do  not  think  so ; 

I cannot  remember  any  eases  where  any 
trouble  has  ever  arisen. 
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5271.  Would  U not  be  a trespass  to  do 

sol — It  would  strictly  be  a trespass, 

yes. 

5272.  Has  anybody  ever  taken  pro- 
ceedings against  tiny  of  your  members? 

-I  do  not  think  there  has  been  any 

occasion,  but  then  the  great  majority  of 
our  memher.s  are  purely  mobile,  and 
whenever  they  camp  it  is  simply  a case 
of  here  today  and  gone  tomorrow,  to 
which,  no  one,  probably,  would  raise 
,iny  objection. 

5273.  Have  you  had  any  prosecution 
in  the  case  of  a common  regulated  under 

the  Conimon.s  Act,  1899? No,  none 

at  all,  A.S  a matter  of  fact  iwe  have  very 
tew  complaints  againsi  our  member.s. 
Where  there  have  been  complaints  they 
have  arisen  out  of  the  Ccrtilicate  of 
Exemption.  Local  authorities  may  have 
experienced  .some  dilliculty  in  dealing 
with  our  membcr.s  camping  on  oommer- 
ci»l  sites  because  they  belong  to  an 
exempted  body  ; hut  in  the  course  of  the 
last  twenty  years,  sinec  the  Puhlic  Health 
Act  beeame  law,  I can  remember  only 
llirce  or  four  occa.sions  when  ii  has  been 
nece.ssary  to  invoke  the  discipline  com- 
raillec  of  the  club  which  exists  to  deal 
with  such  complaints. 

5274.  Have  you  had  any  complaints 
about  liner  being  left  about,  and  so 

forth? “No.  I do  not  think  campers 

are  any  more  guilty  of  that  sort  of  thing 
than  the  ordinary  general  pirblic— in  fact 
I .should  say  they  arc  less  so  because  ihey 
are  taught  to  be  tidy  and  responsible  in 
such  maUer.s. 

5275.  Do  they  talke  their  empty  tins 
away  with  llicm?  Ye.s,  or  at  Ica.sl  dis- 
pose of  them  adequately. 

5276.  Coming  to  paragraph  8,  why  do 
you  not  want  section  193  of  the  Law  of 
Property  Act  to  be  extended  to  all 

commons? Our  only  retil  objection  to 

the  extension  of  .section  193  ol  the  I, aw 
flf  Properlv  Act  .is  that  camping  is  a 
specillc  prohibition  ; and  for  that  reason 
we  would  much  prefer  the  exten.sion  of 
the  .Second  .Schedule  to  the  National 
Parks  and  Access  to  the  Countryside  Act, 
H49,  which  doe.s  not  specilically  forbid 
camping.  Our  view  is  that  camping  is 
more  adequately  and  properly  dealt  with 
tinder  the  camping  'lcgi,slidion  and  not 
under  these  access  provisions. 

5277.  Professor  Stamp'.  As  I undcr- 
stiiiul  it,  your  club  doc.s  not  encourage 
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its  members  to  camp  on  unregulated 
comnions  because  of  possible  difficulties. 
But  if  the  law  relative  to  commons  were 
altered  would  they  not  in  fact  form  very 
attractive  sites  for  your  campers  to  use? 
— —They  might  or  they  might  not.  The 
great  difficulty  here  is  that  the  word 
' commons  ’ covers  a great  variety  of 
different  typos  of  land,  and  it  is  difficult 
to  give  concisely  any  sort  of  indication 
of  what  our  views  might  be  about  the  use 
of  commons  in  general.  One  common 
might  be  very  suitable— I can  think  of 
many  large  open  spaces  that  might  be 
suitable  under  proper  conditions,  for 
camping— ibiil  others  might  not. 

5278.  Let  us  visualise  the  extension  of 
the  public's  right  of  access  .to  all 
commons  tor  air  and  exercise : would  it 
not  be  of  advantage  Jp  your  members  to 
feel  they  had  the  legal  right  not  only  of 
access  but  possibly  of  camping  on 
commons?  Would  it  not  open  a great 
deal  of  land  to  them?— — Yes,  though 
it  is  extremely  difficult  to  say  whether 
there  would  be  any  real  advantage  in  it. 
With  these  things  the  difficulty  is  that 
greater  access  sometimes  leads  to  greater 
abuse. 

5279.  Chairman:  Do  you  mean  that 

there  would  be  more  people  using  the 
commons  and  therefore  that  your  mem- 
bers would  not  want  to  camp? Quite. 

If  one  could  be  sure  that  all  the  campers 
in  this  country  behaved  according  to  the 
code  that  we  lay  down  an  .increased  right 
of  access  might  be  suitable,  but  one  has 
seen  in  certain  districts  of  the  country 
what  the  effect  of  increased  access  gener- 
ally ha.s  been  in  damage  to  the  country- 
.sidc. 

5280.  Professor  Stamp:  Is  your  club, 

in  other  words,  rightly  very  proud  of 
the  .standard  .of  behaviour  of  its  mem- 
bers'?  Quite. 

5281.  And  you  want  to  maintain  that. 
Has  it  really  been  maintained  to  date 
by  the  use  of  private  land  in  preference 
to  mixing  with  the  general  public  on 

commons? We  claim  that  it  has  been 

maintained  by  a process  of  gradual 
growth  acting  as  a leaven  on  the  mass  of 
unorganised  campers. 

5282.  Mr.  Floyd:  On  water  supply, 
when  your  members  camp  on  private 
land,  presumably  they  get  their  water 
either  from  a farmhouse  or  from  a water 
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trough.  If  they  camp  on  a common,  is 

there  any  water  supply? ^That  is  one 

of  the  difficulties. 

5283.  Do  your  members  carry  water 
with  them,  or  do  they  mostly  rely  on 
streams,  water  troughs  or  farmhouses? 

It  would  depend  on  their  method  of 

transport.  A large  number  of  campers  are 
motorists,  and  if  they  were  intending  to 
carnp  in  a wild  part  of  the  country  they 
would  carry  water  with  them.  But  I 
think  the  great  majority  of  campers,  par- 
ticularly mobile  campers,  would  prefer 
to  go  to  a place  where  water  is  readily 
accessible  rather  than  choose  a wild  place 
where  it  was  not. 

5284.  Such  as  where  there  is  a cattle 

trough? Yes,  or  proper  water  supply. 

5285.  Professor  Stamp:  In  paragraph 
9 you  indicate  that  you  do  not  want 
any  diminution  in  the  area  of  common 
land  even  if  you  are  not  going  to  use 
it  for  camping ; is  that  not  a little  in- 
compatible with  what  you  have  just  said? 

^The  difficulty  as  I see  it  is  that  any 

drastic  change  in  the  status  of  commons 
might  lead  to  their  being  permanently 
taken  out  of  public  use — perhaps  ‘ use  ’ 
is  not  the  right  word.  Commons  are 
not  only  used  physically  but  they  aro 
also  attractive  wild  spots  in  the  country, 
very  pleasant  for  people  to  see  who  are 
progressing  through  the  country.  If  they 
were  covered  over  with  houses,  for  In- 
stance, they  would  be  less  attractive  to 
the  eye. 

5286.  Are  you  really  saying  in  para- 
graph 9 then  that  they  are  an  advantage 
to  the  country  as  a whole  from  a scenic 
point  of  view  rather  than  of  specific 

advantage  to  your  members? Yes. 

They  represent  a reservoir  of  open 
country  which  has  remained  in  our 
possession  because  of  the  peculiar  position 
that  they  have  occupied  legally  and  be- 
cause of  the  energetic  action  of  people 
like  Lord  Eversley  in  the  last  century, 
which  has  provided  us  with  this  bonus 
now.  We  should  be  loth  to  see  it  dis- 
sipated as  so  many  other  things  have 
been  dissipated  in  the,  last  few  years. 

5287.  Chairman:  Is  that  the  idea 

which  you  bring  out  in  paragraph  10, 
particularly  the  last  sentence:  ‘Every 
passing  traveller  may  gain  great  satis- 
faction . . . ’ and  so  forth? ^Yes.  But 

in  paragraph  10  we  suggest  that  main- 
tenance, as  opposed  to  regulation  of 
commons,  is  a national  concern. 


5288.  In  paragraph  1 1 you  say  that  it 
may  be  necessary  to  allow  temporary 
alienation  of  parts  of  a common,  and 
ithen  yo-u  go  to  ito  say:  ‘The  Club 
would  suggest  that  the  use  of  such  tem- 
porarialy  alienated  land  for  recreational 
camping  by  responsible  organisations 
such  as  the  Club  should  be  recognised 
as  permissible  . . Would  this  apply 
where  it  was  thought  necessary  to  alien- 
ate the  land  ttmiporarily  for  growing 
forests  or  for  ploughing  for  agricultural 
purposes — would  you  still  want  access 

them? No,  Our  view  is  that  if  it  is 

suggested  that  it  is  necessary  temporarily 
to  alienate  certain  land  for  the  purpose 
of  providing  income,  then  it  should  be 
only  alienated  for  purposes  such  as 
agriculture,  which  might  include  forestry, 
or  recreational  use  ; and  we  would  sug- 
gest that  if  it  were  permissiblei  in 
addition  to  using  it  as  playing  fields,  to 
use  it  as  a camping  site,  that  might  in 
certain  circumstances  be  useful.  But 
•there  again  it  would  depend  entirely 
upon  where  it  was  and  the  sort  of  land 
that  was  available.  The  point  is  that 
we  would  prefer  this  door  not  to  be 
open  ; but  if  the  door  were  opened  to 
the  use  of  common  land  for  other  pur- 
poses then  we  think  camping  ought  to 
be  one  of  the  permissible  activities  if 
it  is  done  under  proper  regulation  by 
an  organised  body.  Obviously  we  should 
not  be  interested  in  urban  commons  or 
anything  of  that  description  ; it  would 
have  to  be  on  a rural  common,  and  even 
then  it  would  have  to  bo  one  accessible 
to  centres  of  population.  But  we  sug- 
gest this  only  in  the  event  that  it  was 
decided  that  the  present  system  needed 
to  be  changed. 

5289.  Would  you  encourage  the  plant- 
ing of  windbreaks? — —Yes,  but  there 
again  it  depends  entirely  on  where  and 
how. 

5290.  Mr.  Lubbock:  Do  not  the 

Forestry  Commission  make  provision  for 
camping  in  their  National  Forest  Parks 

and  do  they  consult  you? Yes,  they 

have  consulted  us.  The  sites  provided 
by  the  Forestry  Commission  at  Bed- 
dgelert  and  the  Forest  of  Dean,  and  so 
on,  are  very  well  run  and  well  patron- 
ised. I think  you  will  have  heard  about 
them  in  the  evidence  you  took  from 
the  Forestry  Cominksion. 

5291.  Sir  George  Papier:  Has  the 
Caravan  Club,  the  separate  club  you 
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referred  to,  one  or  two  sites  of  its  own? 
Yes ; so  of  course  have  we. 

5292.  Are  they  for  caravans?— — For 
tents  and  caravans : we  have  a number 
in  various  parts  of  the  country.  They 
come  under  different  regulations  though. 

5293.  Do  you  have  to  get  planning 

permission  for  those  sites? Those 

which  were  established  in  the  past  before 
planning  permission  was  necessary  do 
not  have  to  have  planning  permission, 
but  any  new  sites  which  we  establish 
have  to  have  it  because  the  Certificate  of 
Exemption  does  not  apply  to  sites  of 
a permanent  character. 

5294.  Are  they  just  for  your  own 

members? Yes,  though  occasionally 

we  run  sites  in  conjunction  with  local 
authorities  for  the  public  generally.  We 
run  a site  at  Denham  in  Buckingham- 
shire which  is  used  by  youth  clubs  ; we 
organise  it  and  are  responsible  for  Ihe 
management.  At  Laleham  we  run  a site 
for  the  local  authority  which  is  open  lo 
all  comers.  We  are  quite  prepared  lo 
do  that  in  certain  circumstances. 

5295.  Pmfi'x.wr  Slump : Tn  those  cases 

do  you  charge  a fee? Yes. 

5296.  When  your  members  go  lo  a 

local  farmer  far  permission  to  camp  is 
it  u.sual  to  pay  a fee? Yes,  just  a 


moderate  one.  Nowadays,  of  course, 
fees  to  tend  to  increase,  as  do  most 
things,  but  in  the  old  days  they  were 
quite  nominal 

5297.  Is  that  something  the  farmers 
expect,  or  does  the  offer  come  from  the 

camper? Sometimes  it  is  a regular 

charge.  We  have  a list  of  sites  which 
indicates  the  arrangements  which  we 
have  made  in  various  parts  of  the 
country  and  the  sort  of  fees  which  are 
chargeable.  I have  a copy  here  of  our 
year  book,  which  lists  the  site.s,  which, 
if  r may,  I will  leave  with  you. 

5298.  Sir  George  Pepler:  I suppose 
the  farmers  do  not  do  badly  selliag 
milk  and  things  like  that  to  any  campers 

who  come  by? Yes ; of  course  it 

depends  of  the  numbers  which  frequent 
the  area.  Many  of  our  members,  I 
fancy,  would  tend  to  keep  away  from 
the  well  frequented  farms  and  go  to 
the  less  frequented  ones. 

5299.  Chairman-.  So  can  the  camper 
save  is.  or  2s.  6d.  if  he  camps  on  a 

common? 1 do  not  think  there  is 

much  camping  on  commons. 

Chairman : Thank  you  very  much,  Mr. 
Wulcko,  we  are  very  grateful  to  you  for 
coming.  Thank  you  also  for  the  copy  of 
your  year-book. 


(The  witness  withdrew.) 


Memorandum  of  Evidence 
Submitted  by  the  Showmen’s  Guild  of  Great  Britain 
1.  HISTORICAL 

The  Showmen’s  Guild  of  Great  Britain  as  the  representative  organisation  of 
travelling  showmen,  and  includes  95  per  cent,  of  those  who  make  their  livin"- 
in  the  business.  It  was  founded  in  1889  and  is  now  a registered  Trade  Union.  At 
present  there  are  some  4,000  members,  all  of  whom  own  and  operate  their  own 
equipment.  The  modern  Pleasure  Fair  is  a direct  descendant  of  the  mediaeval 
Trading  Fair  of  which  it  formed  a part.  These  Fairs  were  held  in  local  centres  of 
population  by  Royal  Charter,  and  from  time  immemorial  travelling  showmen  have 
attended  them.  The  Charter  Fair  is  still  closely  associated  with  civic  life  in  Englisli 
Boroughs  though,  of  course,  the  trading  .side  has  now  largely  disappeared,  and  the 
fair  has  often  been  removed  from  the  streets  to  a Corporation  or  privately  owned 
site.  The  modern  fair  is  usually  held  in  the  same  week  as  the  Charter  lays  down, 
and  such  events  have  a continuous  life  of  many  centuries. 

It  is  not,  however,  necessary  to  consider  the  great  annual  fairs  held  in  cities  such 
as  Nottingham,  Newcastle  and  Hull.  While  they  are  the  ‘shop  window’  of  the 
industry  the  greater  part  of  the  business  in  total  is  done  at  the  smaller  fairs  held 
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in  small  towns  and  rural  districts.  During  the  season  from  about  April  to  October, 
as  many  as  250  fairs,  large  and  small,  operate  every  week — often  on  Village  Greens 
or  open  spaces  nearby,  and  perhaps  in  connection  with  a local  carnival  or  fete. 

The  duration  of  a travelling  fair  varies  from  one  holiday  weekend  to  2-3  weeks 
in  the  larger  centres.  Country  Fairs  are  usually  short,  covering  the  period  of  the 
charter,  carnival,  fete  or  harvest  home. 


2.  COMMON  LAND  AS  AFFECTING  FAIRS 


Three  classes  of  Common  land  may  be  distinguished  in  so  far  as  they  alfect  the 
siting  of  fairs.  It  must  be  emphasised  at  the  onset  that  the  word  ‘ Common  ’ means 
in  this  connection  an  open  space  not  in  individual  freehold  ownership,  though 
legally  the  word  of  course  may  include  oiiltivated  land  as  well. 

(a)  The  Common  originally  part  of  a Manor  that  has  passed  to  the  ownership 
or  control  of  the  Local  Authority  by  purchase  or  Statute.  This  can  hardly  be 
distinguished  from  any  other  municipal  open  space,  and  fairs  held  thereon  are 
under  the  control  of  the  Authority  and  are  often  held  under  their  auspices.  As 
towns  and  cities  spread,  the  power  of  Local  Authorities  over  open  land  within  their 
boundaries  naturally  tends  to  increase,  and  from  the  i>oint  of  view  of  the  .showman 
such  open  spaces  have  ceased  to  be  Commons  except  that  in  many  cases  the  name 
survive.s. 

The  London  ‘ Commons  ’ such  as  Hampstead,  Clapham,  Blackhealh  are  examples 
which  have  passed  by  Statute.  {The  Metropolitan  Commons  Act,  1886) ; also  Local 
Authorities  may  have  a scheme  for  the  use  and  control  of  a Common  under  the 
Commons  Act,  1899,  i.e..  Heath  Common,  Wakefield,  where  the  Fair  rights  were 
preserved  and  are  now  controlled  by  Byelaw. 

In  rural  .areas  the  Local  Authority  has  frequently  acquired  Fair  rights  from  the 
Manor  by  agreement.  Stow-on-the-Wolcl  in  Glos.  is  a typical  exanipie.  In,  i)29  the 
Lord  of  the  Manor  tran,sferred  to  the  U.D.C.  the  rights  to  tolls,  rents,  etc.  in  respect 
of  Fairs  held  on  the  Manor  Wastes  in  return  for  a £10  annual  rent. 

Such  oases  usually  but  not  invariably  have  resulted  in  a change  in  the  character  of 
the  Fair  It  becomes  a Local  Authority  event  .subject  to  their  byelaws  (and  all  too 
frequentiy  higher  rentals)  and  it  requires  an  historian’s  research  to  trace  the 
continuity. 

(h)  The  Common  that  is  now  genuinely  waste  land  often  of  considerable  area. 
This  is  perhaps  the  type  popularly  a.ssociated  with  the  name  ‘ Common’,  and  the 
future  use  and  development  of  such  land  is  no  doubt  one  of  the  primary  considera- 
tions of  the  Commission.  The  Show.men’s  Guild  recognise  that  there  is  not  m law 
any  authority  for  the  ipublic  to  use  these  ‘ Commons at  their  whim  and  pleasure. 
Historically  and  legally  rights  thereon  are  stiill  vested  in  the  Commoners  , though 
these  personages  may  be  hard  to  discover,  and  their  rights  may  have  long  since 
ceased  to  have  any  practical  value. 


It  is  howeveir,  rare  for  such  land  to  be  occupied  by  a Travelling  l;air.  Hic 
Showm'an  must  have  bis  ‘ lober  ’ in  or  near  a centre  of  population,  ’Whether  large 
or  .small,  and  the  ‘ waste  Common  ’ is  normally  on  the  outskirts  of  a town  or 
village. 

It  seems  very  doubtful  whether  any  prescriptive  night  can  be  obUtined  over 
Common  land,  other  than  possibly  a right  of  way  by  the  public  at  large.  Hence, 
however  Jong  a fair  had  been  held  by  custom  on  a Common,  m the  absence  of  a 
Charter  there  would  appear  no  absolute  right  to  continue.  What  powers  however  the 
Lord  of  the  Manor  has  to  forbid  access  is  also  not  certain. 

.Should  there  be  now  proposals  for  the  use  and  control  of  Waste  Common,  it  is 
requested  that  their  present  or  future  use  as  fairgrounds  might  be  provided  for 
under  conditions  of  proper  control.  The  normal  methods  of  controlling  hours  of 
opening  and  the  safety  and  sanitary  requirements  are  discussed  below. 

<c)  The  Common  land  still  under  the  control  of  the  Lords  of  the  Manor  and 
the  Commoners  strictly  entitled  to  the  rights  thereof.  Such  land  is  trequenlly  used 
bv  the  Travelling  Fair,  though  in  many  cases  the  Showman  may  be  unaware  ol 
the  status  of  the  land.  He  'is  after  all  interested  only  m obtaining  permtssion 
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to  hold  the  fair  from  the  person  with  apparent  authority  to  grant  it.  Of  course 
the  origin  of  the  Fair  may  well  be  in  an  ancient  Charter  (i.e..  Hay  in  Breconshire, 
Wendover  in  Bucks)  granted  to  the  Lord  by  the  Crown.  In  such  cases  the  site 
has  become  traditional  and  the  fair  may  well  have  been  held  for  hundreds  of  years, 
though  the  right  to  hold  a fair  has  never  been  attached  to  a Manor  in  the  absence 
of  special  grant.  In  others  the  fair  may  be  held  in  connection  with  a local  event 
such  as  a fete,  flower  show,  or  harvest  home,  and  the  organisers  of  the  function 
are  responsible  for  the  site.  There  would  seem  little  doubt  that  hundreds  of  Manors 
were  and  for  that  matter  still  are  in  possession  of  Charter  rights  to  hold  a fair, 
but  with  the  passage  of  time.  Manors  have  been  split  up.  Commoners  dispersed 
and  active  Lords  of  the  Manor  .succeeded  by  .persons  with  no  interest  in  or  know- 
ledge of  their  rights.  (This  is,  of  course,  quite  apart  from  the  numerous  cases 
of  a spreading  Local  Authority  taking  over  by  agreement  or  Statute  the  Manorial 
rights  as  mentioned  above.) 

Where  Manorial  rights  have  lapsed,  the  Showman  may  deal  with  the  Local 
Authority  who  administers  the  space  because  they  exercise  rights  over  it  by  common 
con.sent  in  the  absence  of  an  active  Lord  of  the  Manor.  Or  else  he  may  pay  his 
rent  to  the  gentleman  in  the  ‘big  house’  who  is  (though  he  may  not  even  know 
it)  the  Lord  of  the  Manor  but  whose  ‘ commoners  ’ have  long  since  abandoned 
their  inlei’csts.  Here  the  Common  has  in  effect  become  private  property,  though 
it  may  remain  unenclosed,  and  will  pass  in  a conveyance  of  the  estate. 

There  are,  however,  some  active  Lords  of  the  Manor  who  continue  to  exercise 
traditional  rights  through  a Steward — including  the  right  to  hold  a Fair.  _An 
example  is  the  Manor  of  Kirkham  in  Lancashire.  Tt  is,  of  course,  impossible 
in  modern  times  to  observe  all  ancient  customs,  as  the  character  of  the  fair  has 
changed.  Rents  are  based  on  negotiations  with  the  Steward  and  the  days  and 
times  may  be  varied  slightly  from  year  to  year.  The  Guild  would  welcome  a 
revival  of  active  intere.st  in  ancient  Manorial  rights,  which  may  well  disclose 
Fair  rights  which  have  been  forgotten  or  fallen  into  disuse. 

The  Guild  has  been  instrumental  in  tracing  and  photographing  several  old 
Charters  from  the  Record  Office  Files  and  these  documents  are  of  considerable 
historical  interest.  Records  are  plentiful  after  the  14th  Century,  but  very  rare 
before  the  reign  of  King  John.  Charters  were  often  confirmed  in  subsequent  reigns, 
especially  in  Stuart  times,  when  they  were  used  to  gain  revenue  for  political  purposes. 
It  is  hoped  provision  will  be  made  in  any  scheme  to  clarify  and  control  the  use  of 
Common  land  .still  under  the  control  of  the  Lord  of  the  Manor  for  their  continued 
use  and  enjoyment  as  occasional  fairgrounds. 

3.  MANAGEMENT  AND  CONTROL  OF  FAIRGROUNDS 

The  modern  Plea.sure  Fair  i.s  frequently  controlled  by  Byelaws  confirmed  by  the 
Home  Secretary,  the  power  to  make  them  being  conferred  on  a Local  Authority 
by  a private  Act  of  Parliament.  For  the  last  20  years  a standard  clause  agreed  with 
the  Showmen’s  Guild  has  been  in  use  which  limits  the  scope^  of  Byelaws^  made 
under  the  Act  to  safety,  hours  of  opening  and  sanitary  provisions.  There  is  also 
a provision  for  consultation  with  the  Guild  before  confirmation  by  the  Minister. 

The  Conservators  of  Heath  Common,  Wakefield,  have  by  agreement  with  the 
Guild  made  similar  Byelaws  in  1955  though  the  power  stems  from  the  Commons 
Act,  1899,  and  not  from  a Private  Act. 

This  method  of  control  is  reasonable  and  it  is  believed  efficient.  However,  it 
must  be  admitted  that  the  ideas  of  the  Showmen  and  the  Local  Authority  over 
hours  of  opening  and  closing  do  not  always  coincide. 

Such  Byelaws  are,  of  course,  independent  of  the  power  of  the  owner  of  the 
ground,  whoever  he  may  be,  to  impose  conditions  on  the  use  of  it— ^-and  are  not 
applicable  to  the  Rural  Fair  held  independently  of  the  local  Authority. 

It  may  be  added  that  complaints  of  damage  to  land  from  fairs  are  now  rare. 
The  old  steam  traction  engine,  ho-wever  much  a traditional  part  of  the  fairground, 
was  heavy,  slow,  cumbersome  and  even  with  rubber  tyres  liable  to  sink  deeply 
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into  soft  ground.  It  has  now  given  place  to  the  diesel  pneumatic  tyred  tractor, 
which  usually  carries  a lighting  plant  on  the  chassis.  All  trailers  and  wagons  are 
also  on  pneumatics  and  loads  are  less  bulky  than  in  the  past.  Accordingly  the  effect 
on  grassland  is  slight  except  in  really  wet  weather.  The  Agreement  in  any  event 
usually  provides  for  the  reinstatement  of  any  damaged  turf  or  a payment  in  lieu. 
It  is  not,  of  course,  claimed  that  a cricket  square  or  closely  mown  grass  is  a 
suitable  site  for  fairs,  but  grassland  such  as  a football  .pitch  is  not  normally 
damaged  by  a fair  of  a few  days’  duration. 


4.  CONCLUSION 

The  continuity  and  indeed  survival  of  the  English  Travelling  Fair  in  an  age 
of  sophisticated  amusement  and  encroaching  building  is  a very  remarkable  fact.  Its 
appeal  to  the  young  (in  spirit  as  well  as  years)  is  as  great  or  greater  than  it  ever 
was  No  other  entertainment  has  its  roots  so  tar  back  in  history.  The  Strolling 
Player  at  the  mediteval  fair  presented  plays  before  any  theatre  was  built,  and 
it  was  the  travelling  showman  who  first  brought  the  cinema  to  the  countryside 
50  years  ago.  The  word  ‘Charter’  Fair  means  a great  deal  to  the  .travelling 
.showman  of  to-day.  He  unquestionably  identifies  himself  with  the  medueval  Fair 
and  his  claim  is  generally  admitted  by  the  public  and  Local  Authority  to  he 
good.  To  attend  the  Civic  Openings  of  such  Fairs  as  Hull  and  Nottingham  is  a 
unique  experience.  The  attendance  of  the  Mayor  and  Councillors  in  their  robes, 
as  well  as  providing  colour  and  pageantry,  gives  thousands  of  citizens  a close 
and  intimate  acquaintance  with  their  representatives.  The  unerring  aim  of  the 
Lady  Mayoress  at  the  cocoanut  shies  and  the  skill  of  the  Lord  Mayor  on  the 
dodg’ems  is  a remarkable  but  incontestable  fact.  Her  Majesty  the  Queen  and 
the  Queen  Mother  have  several  times  visited  King’s  Lynn  Mart  informally  in 
recent  years. 


5.  TO  SUM  UP 

(fl)  The  term  ‘Common  Land’  means  in  this  Memorandum  an  open  space 
not  owned  by  a Corporation  or  individual  as  freeholders. 

(A)  It  has  special  reference  to  rural  districts,  as  such  places  in  or  near  towns 
are  normally  controlled  by  the  Local  Authority  whether  as  Lords  of  the  Manor 
or  not. 

(c)  Fairs  of  a few  days’  duration  are  a traditional  part  of  the  coutUryside,  and 
may  be  either  of  ancient  Charter  origin  or  have  sprung  up  in  connection  with 
some  local  event. 

(ri)  They  are  frequently  held  on  ''/illage  Greens  or  other  ' Commons  ’ and  often 
unfenced  and  uncultivated  land  in  or  near  a village  or  small  town. 

(e)  Where  these  lands  are  legally  Common  Land,  i.e.,  under  the  jurisdiction  of 
the  Lords  of  the  Manor  and  Commoners,  any  proposals  for  their  future  control 
and  development  should  take  note  of  Fairs  held  thereon,  and  their  possible  use 
in  future  for  such  a purpose. 

(f)  As  fairs  imply  freedom  to  the  public  to  come  and  go  at  their  will,  Commons 
in  suitable  situations  should  be  available  for  public  recreation  at  Fairs,  especially 
in  areas  in  or  surrounding  centres  of  population.  It  is  appreciated  that  the 
travelling  showman  has  no  more  or  less  right  in  law  to  use  a ‘Common’  than 
the  general  public.  This  Memorandum  is,  therefore,  more  of  an  essay  on  the 
present  position  and  status  of  the  Travelling  Fair  in  relation  to  Common  Land, 
than  a submission  of  practical  proposals  for  the  amendment  of  the  Law.  It  is 
hoped,  however,  that  it  may  bo  of  some  interest  and  we  appreciate  tlie  oppor- 
tunity of  submitting  it. 
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Examination  oE  Witnesses. 


Mr.  F.  C.  Roope,  M.A.  and  Mr.  H.  Botton  on  behalf  of  the  Showmen’s  Guild 
of  Great  Britain. 

Called  and  Examined. 


5300.  Chairman  : May  1 say  first  that 
we  are  grateful  to  the  Showmen’s  Guild 
for  coming  to  answer  the  Commission’s 
questions.  In  part  1 of  your  memo- 
randum I notice  that  you  are  a registered 

trade  union.  Why  is  that? Mr. 

Roope : We  have  to  be  a registered  trade 
union  to  impose  restrictive  practices  on 
our  members.  We  control  the  industry 
not  only  by  trying  to  look  after  their 
interests  in  Parliament  and  elsewhere  but 
alsC'  in  regulating  the  conditions  under 
which  our  members  take  ground  at  fairs, 
both  to  protect  their  own  interests  and 
to  assist  our  relations  with  local 
authorities. 

5301.  X notice  also  that  there  may  be 

about  250  fairs  operating  each  week. 

That  is  an  approximate  figure.  It  includes 
big  fairs,  small  fairs,  and  may  even  include 
some  small  fetes.  I would  not  claim  that 
figure  is  absolutely  correct,  but  it  is 
somewhere  near  the  mark. 

5302.  What  sort  of  proportion  do  you 

think  are  held  on  common  land? 

That  is  an  extremely  difficult  question  to 
answer.  If  you  were  to  ask  me  what 
proportion  of  fairs  are  held  on  land  that 
is  popularly  described  as  common  land 
1 would  say  that  quite  a high  proportion 
of  the  country  fairs  are:  on  the  other 
hand,  as  I understand  the  position,  an 
enormous  amount  of  land  that  is  popu- 
larly termed  common  land  may  not  be 
so  at  all.  Woolwich  Common  or  Hamp- 
stead Heath,  or  somewhere  like  that, 
might  or  might  not  be  a common  within 
your  terms  of  reference. 

5303.  Are  many  fairs  held  on  village 

greens? ^Yes. 

5304.  Do  your  members  have  any 
trouble  about  parking  on  those  greens? 

Do  people,  try  to  turn  them  off? iMr. 

Botton : We  had  some  trouble  last  year 
at  Wisborough  Green  in  Sussex.  Some 
time  in  September — I do  not  kno-w  the 
exact  dates — a fair  takes  place  on  that 
particular  green.  We  are  not  quite  sure 
whether  it  would  be  termed  a chartered 
fair  or  is  just  one  that  has  been  going 
on  for  a number  of  years.  Last  year  the 
Urban  District  Council  tried  to  stop 
some  of  our  members  going  on  to  that 


green  ; but  they  just  went  on  with  their 
fair  and  paid  the  usual  toll.  The  London 
section  of  the  Showmen’s  Guild  is  now 
negotiating  with  the  Wisborough  Green 
Urban  District  Council  over  it. 


5305.  Sir  George  Pepler:  Did  you  pay 
the  toll  to  the  Urban  District  Council? 
Yes. 


5306.  Mrs.  Paton:  Did  they  accept  it 

without  question? ^Yes. 

5307.  Mr.  Lubbock  \ How  did  they  try 

to  prevent  you? ^For  generation 

after  generation  it  has  been  the 
usual  practice  to  go  there  each  year. 

1 can  remember  going  there  as  quite  a 
boy  with  my  father  with  some  amuse- 
ments. There  is  a certain  time  for  pulling 
on  to  the  green,  say  after  6 p.m.  on 
Monday ; we  go  on  the  green  and  erect 
our  amusements ; on  the  Tuesday  we 
have  the  fair  day,  dismantle,  and  leave 
on  the  Wednesday.  That  is  how  it  works. 
Our  members  did  a long  journey  to  Wis- 
borough Green  last  year,  some  from  50, 
60  or  70  miles  away,  and  when  they 
arrived  they  were  told : ‘ Sorry,  you  can- 
not have  the  fair’.  But  they  just  went 
on  and  held  the  fair  and  paid  the  usual 
toll.  Since  then  we  have  had  a letter 
from  the  clerk,  and  it  has  now  been 
taken  up  with  the  secretary  of  the 
London  section  of  the  Showmen’s  Guild. 


5308.  Sir  George  Pepler:  Is  there  an 
annual  fair  on  Mitcham  Common? — - 
Yes.  Actually  there  are  several  fairs  held 
at  Miitcham.  One  is  the  Mitcham  charter 
fair,  which  used  to  be  held  at  the 
ground  in  the  street.  I myself  live  right 
on  the  edge  of  Mitcham  Common,  where 
there  are  fairs  in  addition  at  the  Easter, 
Whitsun  and  August  holidays ; they  are 
arranged  through  the  Conservators  or 
Mitcham  Common. 


5309.  Are  they  held  on  the  common? 

^Yes.  The  Conservators  let  the  <^m- 

mon  to  a relation  of  mine.  In  additim 
there  is  the  Mitcham  annual  fair--me 
charter  fair — which  is  held  on  12th,  13m 
and  14th  August.  That  is  the  one  that 
was  moved  from  the  streets  on  to  me 
Three  Kings  Green  near  the  Three  Kings 
public  house,  which  is  some  distance 
from  the  Common. 
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5310.  Do  you  pay  dues  to  the  Con- 
servators?  ^Yes,  except  that  for  the 

Mitcham  fair,  the  charter  one  in  August, 
the  toll  goes  to  the  Mitcham  Borough 
Council. 

5311.  Chairman:  How  do  you  find 
out  who  is  the  person  to  whom  you 
have  to  pay  the  toll  when  you  go  on 

to  a common? If  a showman  came 

to  a common  which  he  thought  was  a 
good  place  to  set  up  a fair  the  first  thing 
he  would  do  would  he  to  approach  the 
urban  district  or  the  borough  council 
and  make  an  application  to  them  to  use 
tJie  common,  for  which  he  would  pay  a 
toll  or  rent. 

5312.  Would  he  pay  the  toll  to  the 

urban  district  council? Yes,  to  the 

urban  district  council,  or  the  borough 
council,  or  whoever  it  might  be. 

5313.  Even  if  they  do  not  own  any 

rights  in  the  common  at  all? -I  should 

not  think  an  urban  district  council  or  a 
borough  council  would  let  land  to  a 
showman  if  they  had  no  right  to  draw 
the  toll. 

5314.  Mr.  Arnold-Baker:  At  any  rate, 
do  you  not  know  of  a case  where  the 

offer  of  cash  has  been  refused? No. 

— Mr.  Roopc:  That  point  is  dealt  with 
in  Part  2 (c)  of  our  memorandum : 

‘ Where  manorial  rights  have  lapsed,  the 
showman  may  deal  with  the  local  autho- 
rity who  administers  the  space  because 
they  exercise  rights  over  it  by  common 
consent  . . All  over  the  country  there 
must  be  numerous  cases  of  that,  and  I 
think  Mr.  Bolton’s  experience  probably 
confirms  it. 

5315.  Chairman:  You  say  just  after- 

wards *.  . . he  may  pay  his  rent  to  the 
gentleman  in  the  ‘big  house’  . . 
When  the  showman  goes  along  to  the 
‘ big  house  ’ does  he  also  pay  a toll 
there? ^Yes. 

5316.  Profe.^sor  Stamp:  Even  if  it  is 
sometimes  quite  a surprise  to  the  gentle- 
man concerned,  does  he  ever  refuse  the 

money? He  never  refuses  the  money, 

no. 

5317.  Chairman:  Co-m.ing  back  to 

Part  2 {a\  there  is  a reference  to  metro- 
politan commons.  Have  you  found  any 

difficulty  with  that  Act? No,  I think 

not.  The  London  County  Council  con- 
trol the  various  fairs  on  the  commons, 
and  let  the  sites  direct  to  the  showmen. 
We  abide  by  their  terms  and  they  of 


course  lay  down  what  terms  they  think 
fit.  We  endeavour  to  negotiate  for  better 
terms  for  ourselves  as  and  when  we  can, 
but  we  find  no  trouble  as  far  as  the 
actual  administration  goes. 

5318.  Sir  George  Pepler:  Does  each 

showman  pay  his  own  toll? Yes. 

Each  showman  pays  the  toll  for  his  own 
particular  site  direct  to  the  London 
County  Council,  though  there  are  cases 
in  London  where  the  Council  let  the  land 
to  the  Showmen’s  Guild  which  then 
administers  the  fair  and  pays  a lump 
.sum  to  the  County  Council. 

5319.  Does  that  apply  on  Putney 

Common? Mr.  Botton:  That  again 

is  one  of  the  commons  to  which  I have 
been  in  the  habit  of  going  with  my 
amusements.  The  site  is  let  to  my 
nephews,  Botton  Bros.,  by  the  Conserva- 
tors. 

5320.  Not  by  the  London  County 

Council? No. 

5321.  Profes.wr  Stamp:  Do  your 
individual  members  make  their  own 
financial  arrangements,  or  is  it  done  on 
their  behalf  by  the  Showmen’s  Guild? 

Mr.  Roopc:  It  varies.  In  some  cases 

a showman— we  would  call  him  the 
lessee — perhaps  owning  half  a dozen 
amusement  machines — will  take  a piece 
of  ground  and  will  then  let  parts  that 
he  does  not  require  to  smaller  showmen 
whom  he  calls'  his  tenants.  In  that  case 
he  will  have  negotiated  with  the  owner 
of  the  land,  whoever  he  may  be,  for  a 
lump  sum  for  the  site,  and  then  have 
negotiated  the  rents  which  his  tenants 
pay.  The  only  way  the  Showmen’s  Guild 
would  come  into  that  would  be  to  see 
that  the  lessee  does  not  charge  his 
tenants  an  exorbitant  rent. 

5322.  If  an  exorbitant  rent  is  required 
by  some  local  authority  or  lord  of  the 
manor,  does  the  Showmen’s  Guild  take 

up  the  matter? Yes.  The  general  rule 

in  the  business  is  that  no  showman  may 
oiler  or  pay  more  for  a piece  of  land 
that  has  previously  been  let  a.s  a fair- 
ground without  the  authority  of  the 
Showmen’s  Guild,  and  in  that  way  we  try 
to  keep  rents  economic  for  the  smaller 
man. 

5323.  When  two  of  your  members  are 
competing  for  the  privilege  of  holding  a 
fair  at  the  same  time  on  the  same  ground 

do  you  then  arbitrate  between  them? 

Yes.  The  aggrieved  party  lays  a com- 
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plaint  against  the  showman  who  has 
deprived  him  of  his  fairground.  The 
Section  Committee  then  adjudicate  and 
if  they  cannot  come  to  a satisfactory 
settlement  there  is  a right  of  appeal  to 
the  Central  Council  of  the  Guild. 

5324.  Have  there  ever  been  instances 

of  lords  of  the  manor  or  local  authorities 
deliberately  trying,  in  your  opinion,  to 
charge  very  high  rentals? Unfortu- 

nately, yes.  The  tendency  has  greatly 
increased  in  the  last  two  or  three  years 
for  local  authorities  to  increase  rents. 

5325.  More  with  local  authorities  than 

individual  lords  of  the  manor? 1 

would  say  so.  I think  Mr.  Botton  would 
probably  agree  there  that  trouble  over 
rents  comes  more  from  local  authorities 
than  from  individual  owners.  Of  course 
it  is  easier,  in  a way,  to  bargain  with  an 
individual  than  it  is  with  a local 
authority. 

5326.  Mrs.  Paion:  Do  you  think  this 
happens  because  the  local  authorities  do 
not  want  the  fairs,  or  is  their  object  just 

to  get  more  money? 1 would  say  it 

was  chiefly  due  to  their  requiring  more 
and  more  money.  They  have  increased 
liabilities  and  I think  they  try  to  make 
the  fair  pay  as  much  of  their  expenditure 
as  they  can.  I have  no  doubt  they  are 
actuated  by  very  good  civic  principles. 
I would  say  that  it  was  only  a minority 
of  local  authorities  who  object  to  fairs  as 
such  ; we  do  not  really  meet  with  much 
trouble  in  that  way.  We  do  sometimes 
but  of  course  local  authorities  are  very 
sensitive  to  pressure  groups  and  if  a 
petition  is  signed  by  say  50  local  ob- 
jectors who  claim  the  fait  makes  a noise 
— as  always,  people  who  object  are  more 
vociferous  than  the  people  who  approve 
— the  local  authority  are  apt  to  pay  con- 
siderable attention  to  that  minority.  But 
by  and  large  we  cannot  complain  that 
local  authorities  are  ‘ anti-fair  ’ — only  in 
certain  cases. Mr.  Botton : 1 agree. 

5327.  Sir  George  Peplef.  Have  you 
any  protection  under  the  Town  and 
Country  Wanning  Act,  1947  or  by  an 

Order  under  it? Mr.  Roope:  The 

General  Development  Order  of  1950,  of 
course,  is  our  charter  in  the  sense  that 
We  can  nse  land  for  28  days  for  the 
purposes  of  a fair  without  planning  per- 
mission. We  were  involved  in  very  pro- 
tracted discussions  with  the  Ministry  at 
the  time  that  the  General  Development 
Order  was  made  because  you  may  recall 


that  the  original  proposal  was  to  make 
it  7 or  10  days,  which  of  course  would 
have  been  the  death  knell  of  our  busi- 
ness  in  many  ways.  We  had  a very  hard 
fight  and,  while  we  do  not  claim  that 
we  were  the  people  who  got  the  figure 
raised  to  28  days,  we  did  make  very 
serious  representations  which  we  know 
were  listened  to,  and  the  28  day  period 
fortunately  was  substituted. 

5328.  Professor  Alun  Roberts:  Is  the 
longer  period  needed  because  you  have 
to  be  in  winter  quarters  for  a long  time? 

^No,  that  does  not  help  our  position 

over  winter  quarters.  The  period  of  28 
days  gives  sufficient  time  for  a fair  of 
a fortnight’s  duration,  say,  because  it 
means  that  the  showmen  then  get  two  or 
three  days  to  pull  on  before-hand,  and 
two  or  three  days  to  pull  off  afterwards. 
Winter  quarters  are  another  matter  en- 
tirely, and  for  that  of  course  we  have 
to  obtain  planning  permission  because  it 
necessitates  remaining  for  a period  of 
two  or  three  months. 

5329.  Mr.  Floyd:  In  some  cases,  I 
think,  the  old  fairs  were  held  in  the 
middle  of  the  main  street  of  the  town. 

I suppose  where  the  traffic  authorities 
have  objected,  you  have  had  to  find  a 
new  place.  The  fair  used  to  be  held  in 
the  middle  of  the  street,  at  Warminster, 
for  example.  What  has  happened  to  it — 
has  it  gone  on  to  a common  or  on  to 
private  ground?  In  such  cases  do  you 
have  difficulty  in  finding  an  alternative 
site? }Ar.  Botton:  Whether  War- 

minster fair  has  moved  to  private  ground 
or  a common  I do  not  know ; it  is  so 
long  since  I was  at  Warminster.  Newbury 
fair  also  used  to  be  held  in  the  street. 

5330.  Professor  Stamp:  Is  not  Marl- 
borough fair  still  held  in  the  street,  and 

Wantage? Yes,  and  Abingdon.  More 

of  these  old  fairs  are  still  held  in  the 
streets  than  have  moved  to  other  sites — 
Stratford-on-Avon  is  another. 

5331.  Chairman:  When  you  go  on  to 
a common  how  do  you  get  over  the  diffi- 
culty that  Section  194  of  the  Law  of 
Property  Act,  1925,  prohibits  the  erection 
of  fences,  obstructions  or  any  other 

works? Mr.  Roope:  We  do  not  erect 

fences ; we  have  no  turnstiles  or  anything 
like  that. 

5332.  Do  you  not  put  up  erections  for 

hoop-la  and  for  the  fat  lady  and  so 
forth? We  erect  temporary  booths 
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and  stalls,  of  course,  but  they  are  not 
attached  to  the  land  in  any  way.  They 
can  be  removed  and  have  no  fixtures. 

5333.  Have  you  ever  had  any  trouble 

because  of  Section  194? No. 

5334.  The  section  refers  to  the  erec- 
tion of  buildings  or  fences  whereby 
access  to  land  to  which  the  section 

applies  is  prevented  or  impeded. 1 

suppose  you  could  say  a roundabout 
would  impede  access  ito  the  land  on 
which  it  stands.  But  nevertheless  we  have 
never  had  that  section  brought  up  against 
us. 

5335.  Mr.  Aniold-Bakev.  Have  you 
always  chanced  your  arm,  and  always 

succeeded? 1 think  that  is  probably 

a fair  enough  comment.  The  main  diffi- 
culty in  which  I found  myself  in  trying 
to  compose  this  memorandum  for  you 
was  to  decide  what  constituted  common 
land.  No  doubt  you  have  the  position 
quite  clear  among  yourselves,  but  I am 
not  at  all  sure  that  the  .showman  has. 

5336.  Mr.  Lubbock'.  In  your  memo- 
randum you  .speak  only  of  land  on 
which  fairs  are  .actually  held.  Do  you  not 
also  need  to  use  land  a good  deal  for 
staging  points  in  between  fairs?  In 
my  own  part  of  the  world  there  is  a 
one-day  fair  at  Petersfleld  in  Hampshire 
— I expect  you  know  it.  During  the  days 
before  and  afterwards  one  sees  the 
various  components  of  the  fair — either 
converging  or  dispersing — staging  on 

pieces  of  unoccupied  land. Mr. 

Botton:  i know  petersfleld  fair  very 
well:  Petersfleld  Heath  is  where  it  is 
held.  When  I was  a boy  35  or  so  years 
ago  we  used  to  go  to  Petersfleld  regu- 
larly with  a roundabout ; before  the  fair 
we  always  used  to  stay  for  a couple  of 
days  at  the  rear  of  the  Volunteer  Arms — 
over  the  railway  crossing. 

5337.  Did  you  make  your  own 

arrangements? ^That  is  right.  The 

majority  of  .showmen  with  big  equipment 
— ^roundabouts,  dodgems  and  so  on — 
cannot  just  travel  and  pitch  their  appara- 
tus like  that ; they  have  to  make  arrange- 
ments to  get  dieir  vehicles  off  the  road 
until  they  reach  the  particular  ground 
where  the  fair  is  being  held,  and  more 
.arrangements  for  when  the  fair  has  termi- 
nated. An  owner  of  a side-stall  who  has 
only  one  vehicle  might  wait  on  a lay-by 
or  somewhere  like  that,  but  a man  with 
big  equipment  dare  not  ju.st  take  a risk 
and  put  it  somewhere  where  it  should 
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not  be. — Mr.  Roope:  The  bigger  show- 
men, those  with  the  larger  machines,  do 
not  ii.sually  travel  very  far  afield — com- 
paratively speaking.  That  is  to  say,  a 
showman  with  headquarters  in  the 
London  area  would  not  as  a rule  have  a 
run  of  fairs  in  Scotland  ; he  would  limit 
his  activity  to  the  .surrounding  area,  and 
the  mileage  ho  does  in  a year  is  not  very 
great.  But  some  of  the  smaller  men,  those 
who  just  have  stalls,  .say,  may  travel  very 
much  further  than  the  big  machine  men. 

5338.  Projc.ii-ar  Stamp ; Do  you  think 

there  are  many  cases  where  the  fees  you 
pay  form  a substantial  part  of  the  in- 
come of  either  the  lord  of  the  manor  or 
the  local  authority? In  a country  dis- 

trict they  would  probably  form  a sub- 
stantial part  of  any  revenue  the  lord  of 
the  manor  may  get  from  his  common 
land  or  from  the  land  attached  to  the 
manor.  With  a big  local  authority  like 
Nottingham,  .say,  whore  one  of  the 
biggest  fairs  in  the  year,  the  Nollingham 
Goose  Fair,  is  held,  although  the  rent 
paid  by  the  showmen  runs  into  many 
IhoiLsands  of  pounds,  yet  of  course  it 
forms  an  insignificant  part  of  the  total 
revenue  of  the  Corporation. 

5339.  Could  you  give  us  some  very 
rough  idea  of  the  range  of  fees  which 

are  paid?  Is  it  £10  or  £100? 1 would 

■say  it  would  range  from  £5  to  £5,000. 
At  one  end  of  the  range  is  the  fee  for 
the  .small  stand  in  a country  district, 
where  the  landowner  may  be  quite 
pleased  to  gain  a little  revenue  and  where 
there  might  be  perhaps  a machine  and 
half  a dozen  .stall.s.  At  the  other  extreme, 
a big  corporation  like  Nottingham  or 
Hull  raises  literally  Ihoitsands  of  pound.s. 

5340.  Js  there  any  scale  laid  down? 

No  scale  is  laid  down  ; it  is  a mailer 

of  individual  bargaining. 

5341.  Might  a £100  fee  represent  a 
major  source  of  income  to  some  lords 

of  the  manor? 1 would  certainly 

agree.— Mr.  Bottan:  And  sometimes 

even  if  it  were  not  gs  much  as  that. 
.Some  fairs  which  were  controlled  by  the 
lord  of  the  manor  in  olden  times  ~of 
course  the  method  has  been  revised  since 
—used  to  be  charged  so  much  per  wheel. 
The  more  caravans  and  trailers  you  had 
the  more  you  paid. 

5342.  We  were  given  .some  very 
intere.sting  figures  about  the  charge,^  I 
think  by  foot  frontage,  for  the  Mid- 
.summer  Common  Fair  at  Cambridge. 
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Mr  Roope:  When  I said  there  was 

no  scale  laid  clown,  1 should  have  said 
that  there  usually  is  a scale  in  the  sense 
that  the  local  authority  or  lord  of  the 
manor  charges  so  much  per  foot 
frontage  ; but  the  rate  is  not  uniform 
everywhere.  It  may  range  from,  say,  Is. 
a foot  to  £1  a foot ; it  varies  from 
district  to  district. — Mr.  Bottom  A 
similar  case  is  Ainersham  Fair  in 
Buckinghamshire,  which  is  held  in  the 
street.  Mr.  Hill  of  High  Wycombe  is  the 
agent  for  the  lord  of  the  manor.  The 
charge  there  is  Is.  6d.  per  foot  frontage. 

5343.  Is  that  per  day  or  for  the  whole 

fair? -'rhut  charge  is  for  the  whole 

two-day  fair. 

5344.  Chairman'.  In  part  2 (/;)  there 
is  a reference  to  Charters.  Are  those 

charters  granted  by  the  Crown? Mr. 

Roope : Yes ; charler.s  granted  from  or 
by  the  Crown. 

5345.  Do  you  sometimes  find  it  dilli- 
cull  to  prove  that  there  has  been  a 
charter  which  was  lost?— There  is 
nearly  always  a tradition  that  there  was 
u charter  to  begin  with.  We  usually  come 
into  the  picture  regarding  charters  when 
somebody  challenges  our  right  to  be  on 
a common  or  questions  whether  there 
actually  is  a charter.  It  is  then  that  I 
sometimes  gel  to  work  in  the  Public 
Record  OlDce  to  Iry  to  unearth  the 
charter.  Of  course,  as  you  know,  there 
are  no  original  charters  at  all  in  the 
Public  Record  Office,  The  original  would 
presumably  have  been  granted  to  the 
person  entitled  to  it ; those  have  nearly 
all  disappeared,  and  the  ones  in  the 
Public  Record  Oflice  are  merely  the 
ollice  copies  that  were  sent  there  for 
filing.  One  can  frequently  find  them.  1 
have  one  here  relating  to  Newcastle- 
undcr-l.yme,  where  the  local  authority 
wanted  to  turn  us  out  and  have,  in  fact, 
I regret  to  say,  done  so.  However  T was 
able  to  produce  it  and  'there  undoubtedly 
was  a charter  for  a fair  in  that  town, 

' 5346,  Further  on  you  say  that  it  may 
be  doubtful  whether  the  lord  of  the 
manor  can  forbid  access.  Can  there  be 
any  doubt  where  it  is  an  urban  common, 
because  of  Section  193  of  the  Law  of 

Property  Act? No.  He  cannot  in  that 

case. 

5347.  But  in  any  other  case  is  there 
any  right  of  access  for  anybody, 
including  yourselves? 1 have  empha- 

sised that  we  do  not  claim  that  we  have 


any  greater  right  to  go  on  to  a common 
than  any  other  member  of  the  public 
except  possibly — and  I say  possibly — 
when  there  is  a charter. 

5348.  Mr.  Arnold-Baker'.  Can  you  en- 
force a charter  against  the  grantor,  or 

whoever  represents  the  grantor  now? 

We  would  not  'like  to  try  to  do 
SO’  because  if  it  really  got  to  that 
stage  there  would  be  such  oppo- 
sition to  the  fair  anyway  that  I think 
that  we  should  be  fighting  a losing  battle. 
What  we  would  much  prefer  to  do  with 
our  charter  is  to  link  np  with  its  tradi- 
tion and  remain  on  good  terms  with  the 
local  authority.  We  feel  a charter  gives 
us  a definite  status,  but  we  have  never 
yet  tried  to  enforce  any  rights  under  one. 
We  should  have  lo  take  legal  opinion, 
of  course,  before  doing  anything  like 
that, 

5349.  In  fact  would  not  the  most  you 
could  do  be  to  get  the  charter  superseded, 
which  is  exactly  the  opposite  of  what 

you  want? ^Yes.  If  we  assumed  that 

our  rights  under  the  charter  were  valid, 
the  local  authority  would  apply  to  the 
Home  Secretary  under  the  Fairs  Act  to 
abolish  the  fair.  So  we  would  be  back 
where  'we  started. 

5350.  Chairman : At  the  end  of  part 

2 (b)  you  request  that  if  proposals  are 
made  for  the  use  and  control  of  waste 
commons  their  present  or  future  use  as 
fairgrounds  might  be  provided  for  under 
conditions  of  proper  control.  What  do 
you  mean  by  conditions  of  proper  con- 
trol?  ^The  normal  conditions  of  con- 

trol I have  endeavoured  to  set  out  a little 
later  on  in  part  3.  They  are  achieved 
normally  in  these  days  through  bye-laws 
which  control  safety,  hygiene,  hours  of 
opening  and  so  forth,  and  we  have  found 
that  reasonably  satisfactory. 

5351.  Mr.  Lubbock'.  What  does  the 

word  ' tober  ’ in  part  2 (6)  mean? 1 

put  that  in  inverted  commas  deliberately ; 
it  is  a term  for  the  stand  where  a fair 
is  held. 

5352.  Does  it  refer  to  the  whole  fair, 

or  to  the  stand  of  an  individual  show- 
man?  It  refers  to  the  fair  as  a whole. 

That  is  the  tober,  where  the  fair  actually 
stands,  where  the  showman  has  his 
ground ; but  I suppose  that  one 
could  also  claim  ^at  each  indivi- 
dual with  a stall  had  a tober  -where  he 
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actually  stood. -Mr.  Bonon  : The  show- 
men term  their  site  a tober ; the  lessee 
who  has  control  of  the  whole  might  say ; 

‘ I have  got  the  tober  ’. 

5353.  Sir  George  Pepler:  At  the  end 
of  the  first  paragraph  of  part  2 (c)^  you 
.speak,  of  ' a spreading  local  authority ' ; 
what  do  you  mean  by  that — one  which 

is  extending  its  boundaries? What  I 

meant  was  not  so  much  one  which  is 
extending  it  legal  boundaries  as  one  which 
i,s  extending  its  influence  over  the  land 
within  its  boundaries. 

5354.  Professor  Slump : In  the  last  para- 
graph of  Part  3 you  mention  the  question 
of  damage  to  land,  and  say.  ‘reinstate- 
ment of  any  damaged  turf  or  a payment 
in  lieu  ’.  I take  it  that  payment  in  lieu 
would  be  assessed  by  the  lord  of  the 
manor  or  by  the  local  authority.  On 

what  basis  is  it  assessed? Mr. 

Bolton ; 1 have  the  pleasure  of  staging 
the  fair  on  Woolwich  Common  ; it  is 
known  as  Woolwich  Common  but  is  ac- 
tually Crown  land  and  I rent  the  site 
from  the  Crown,  dealing  with  the  Crown 
agents.  I have  an  agreement  to  go  on  and 
to  leave  the  site  on  particular  days.  I 
deposit  a certain  sum  ; from  which  any 
damage  that  is  caused  by  my  being  there 
can  be  met.  I am  held  responsible  for  all 
damage  done  while  I am  on  the  site. 

.5455.  But  who  assesses  that  damage? 

-The  agent  for  the  Crown.  He  come.s 

to  Woolwich  Common  beforehand,  and 
together  we  go  over  the  site.  It  i.s  mea- 
sured out  and  any  holes  or  damage — as 
you  know  troops  also  train  there-  are 


marked  on  a plan.  When  1 leave  the  site 
we  again  walk  over  if  and  if  the  Crown 
agent  is  satisfied  he  just  signs  me  olf 
and  everything  is  all  right,  I am  very 
happy  to  say  that  over  a period  of  .several 
years  I have  never  had  to  pay  a penny 
for  any  damage ; nothing  has  ever  been 
stopped  from  my  deposit. 

5356.  That  is  in  llic  case  of  land  owned 
by  the  Crown  and  well  organi.sed.  With 
a village  green  or  a piece  of  rural  com- 
mon would  there  really  be  anybody  to 

do  this? If  a .showman  take.s  u silc 

from  an  urban  district  or  borough  coun- 
cil with  an  agreemem  to  put  right  all 
damage,  any  damage  done  has  to  be  pul 
right. 

5357.  Sir  George  Pepler:  Docs  that  in- 
clude the  I'emoval  of  litter? — Yes. 

Actually  what  happens --1  am  speaking 
for  myself  and  many  other  showmen-— 
is  that  before  we  go  on  the  .site  we  make 
arrangements  for  the  collectors  from 
the  local  council  to  come  along 
and  renit»ve  the  dustbins  every 
morning  from  the  caravans,  and 
arrangements  arc  made  for  water  and 
sanitation,  etc. ; that  is  all  done  before 
we  go  on  the  site.  When  we  dismantle 
the  fair  we  have  men  to  come  along  and 
sweep  Ihe  site,  get  il  all  raked  up  and  the 
litter  taken  away. 

,5358.  By  the  local  council?  Yes; 

we  pay  the  council. 

Chairman:  Thank  you  very  much  in- 
deed. genllemen  ; we  arc  very  grateful 
to  you  for  having  come  along. 


(The  witnesses  withdrew.) 


Memorandum  of  Evidence  submitted  by  the  National 
Allotments  and  Gardens  Society  Ltd.  and  Village 
Produce  Associations 


The  .Society’s  Management  Committee,  on  being  invited  to  submit  a Memoran- 
dum to  Ihe  Commission,  decided,  to  obtain  as  much  information  as  possible 
about  the  u.sc  of  common  land  for  allolment  garden  purposes  and  llie  amount 
of  animal  trespass  from  commons  on  to  adjoining  allotment  land  areas.  In  order 
to  obtain  this  information,  questionnaires  were  sent  to  all  the  allolment  and 
garden  associations  altiliated  to  the  .Society,  nearly  4,000  in  number,  and  lo  all 
local  aulhoritics  except  rural  dislrict  councils  and  parish  council.s.  County  associa- 
tions of  parish  councils  were  asked  if  they  would  pass  on  any  relevant  details 
but  in  nearly  all  oases  they  were  unable  to  assist,  owing  to  very  liltlc  information 
of  the  kind  required  being  available  to  them. 
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From  all  the  questionnaires  sent  out  815  were  returned,  666  by  local  authorities 
and  149  by  affiliated  associations.  The  great  majority  of  these  were  nil  returns  or 
returns  without  relevant  information,  626  from  local  authorities  and  122  from 
affiliated  associations.  The  questionnaires  were  sent  with  the  following  explanatory 
letter,  and  a copy  of  the  questionnaire  is  attached  at  the  end  of  this 
Memorandum  (Appendix):  — 

‘This  Society  has  been  invited  to  submit  to  the  Royal  Commission  a 
memorandum  on  allotment  gardens  in  relation  to  common  land  in  England 
and  Wales.  As  many  allotment  garden  areas  throughout  the  country  are 
situated  on  enclosed,  and  in  some  cases  on  unenclosed,  tracts  of  common  land, 
the  relationship  is  of  great  importance  to  the  allotment  tenants,  involving 
such  questions  as  security  of  tenure,  right  to  enclose,  and  prevention  of 
trespass.  We  are  anxious  to  compile  an  authoritative  memorandum  which  will 
set  out  the  whole  position  clearly.  To  enable  us  to  do  this  we  shall  be  greatly 
obliged  if  you  will  give  us  certain  information  about  the  present  situation. 

In  the  first  place  it  is  necessary  to  ascertain  the  allotment  garden  area 
situated  on  common  land.  While  we  have  fairly  accurate  figures  for  total 
allotment  areas  in  existence,  county  by  county,  there  is  at  present  little 
information  about  the  proportion  of  the  areas  on  common  land  to  the 
whole.  Tt  is  this  information  that  we  are  asking  local  government  bodies  to 
be  kind  enough  to  provide. 

A matter  of  importance  is  the  trespass  of  animals,  principally  sheep,  on 
allotment  areas.  This  is  particularly  bad  in  South  Wales  where  the  sheep 
arc  owned  in  small  numbers  by  very  many  persons,  and  roam  at  large  on 
common  land  hills.  They  break  through  or  jump  over  fences  and  do  an 
imnicn.se  amount  of  damage  to  allotment  crops.  It  is  believed  that  there  is 
.similar  trouble  in  York.shire. 

The  possibility  of  enclosing  further  areas  of  common  land  for  allotment 
cultivation  in  localities  where  there  is  a demand  for  additional  allotments 
is  another  matter  about  which  the  Society  desires  information.’ 


Allotment  Gardens  on  Common  Land 


Although  the  returns  to  hand  do  not  show  a complete  picture  of  the  number 
of  allotment  garden  arca.s  on  common  land  throughout  England  and  Wales,  they 
do  indicate  that  the  area  covered  by  allotments  on  such  land  is  not  substantial. 
There  are,  however,  a few  places  where  unless  allotments  are  provided  on  common 
land  the  authorities  will  not  be  able  to  make  sufficient  land  available  to  meet 
the  demand  reasonably  near  to  the  homes  of  the  cultivators. 


In  the  Greater  London  area  there  are  districts  with  hundreds  of  acres  of  open 
.space,  much  of  it  common  land,  but  where  there  is  very  little  other  land  available 
for  allotment  cultivation.  De.spitc  this  Ihe  Commons  Conservators  are  unable  or 
unwilling  to  allocate  land  for  this  use  except  in  times  of  national  emergency. 

Tt  is  understood,  for  instance,  that  at  Wimbledon  there  are  over  800  acres  of 
common  land  included  within  the  boundaries  of  the  Borough,  and  this  open 
space  is  part  of  an  even  greater  area  and  is  contiguous  with  land  at  Wandsworth, 
Putney  and  Roehampton  with  a total  area  of  more  than  1,000  acres.  Jt  appears 
that  none  of  this  land  is  used  for  allotment  garden  cultivation.  During  the  war  and 
immediate  po.st  war  period  a .small  area  of  Wimbledon  Common,  about  5 acres, 
was  fenced  off  and  used  for  allotment  garden  purposes  but  the  cultivators  on 
this  site  were  among  the  first  lo  be  dispossessed  although  the  small  area  ot  land 
which  they  occupied  was  insignificant  compared  with  the  total  area  ot  me  common. 

At  West  Ham  a largo  area  of  land,  known  as  Wanstead  Flats,  under  the  control 
of  the  Epping  Forest  Commissioners,  is  used  to  provide  all  kinds  of  sports  facilities 
During  and  since  the  war,  however,  a comparatively  small  part  of  this  land  has 
been  cultivated  as  allolment  gardens,  but  now  the  Comnussioners  have  decided 
the  cultivators  must  leave  the  land  by  the  end  ot  September,  1957,  There  is  no 
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alternalive  land  available  in  the  area  and  therefore  these  people  will  be  deprived 
of  their  hobby  and  the  facility  of  growing  fresh  vegetabies  for  consumption  by 
themselves  and  their  families. 

There  i.s  a rather  interesting  ami  unusual  arrangement  at  York  where  there 
are  43  acres  of  allotments  situated  on  land  known  as  ‘I'he  Freeman’s  Strays’, 
and  these  allotments  comprise  55  per  cent,  of  the  total  provided  by  the  City 
Authorities.  The  Stray.s  consist  of  four  large  tracts  of  land  containing  altogether 
about  800  acres.  According  to  the  Town  Clerk  the  .Strays  are  partly  ancient 
commons  and  partly  enclosures  of  certain  portions  of  common  lands  which  under 
dill'erent  local  Acts  of  Parliament  passed  before  the  Municipal  Reform  Act,  were 
awarded  to  the  Mayor  and  Commonalty  of  York,  being  the  then  Corporation, 
to  be  held  in  trust  for  or  to  be  enjoyed  by  the  Freemen  of  the  Ward  in  or  near 
which  the  particular  lands  were  situate.  The  legal  estate  in  the  soil  and  freehold 
of  the  Slrays  is  vested  in  the  Corporation,  but  on  which  the  Freemen  enjoy  the 
right  of  pasturage.  For  this  purpose  the  City  was  originally  divided  into  four 
Wards  namely  Bootham,  Mieklegate,  Monk  and  Walmgalc,  which  still  exist.  By 
the  York  (Mieklegate  Strays)  Act,  1907,  the  Corporation  acquired  the  rights  of 
the  Freemen  of  Mieklegate  Ward  in  respect  of  the  Slrays  land,  and  they  were 
authorised  to  deal  wilh  the  Slrays  for  the  advantage  and  henelit  of  the  Citizens 
at  large  Since  thru,  agreements  have  been  entered  into  wilh  the  Freemen  of  other 
wards  giving  the  Corporalion  similar  rights  and  duties.  It  appears  that  in  York 
the  Freemen’.s  rights  to  pasturage  have  given  way  to  Iho  rights  of  the  Citizens 
to  cultivate  an  allotment  garden  if  they  wish  or  to  enjoy  Ihe  land  in  other  ways 
according  to  arrangements  made  by  the  Corporation  in  the  light  of  the  needs 
of  the  people  froin  time  to  time. 

Ill  the  Borough  of  Goclulming  (Surrey)  there  is  a small  piece  of  co;mmon  land 
used  for  allotment  purposes.  Tt  is  the  opinion  of  the  Town  Clerk  that  m an  urban 
area  where  the  public  has  a right  of  access  to  common  land  under  S.  193  of  the 

I.aw  of  Property  Act.  1^25,  that  power  mignt  be  given  to  the  Minister  of  Agri- 
culture, Fisheries  and  Food  to  suspend  these  rights  in  cases  where  the  land  us 

clearly  unsuitable  for  the  exercise  of  public  rights  of  enjoyment  or  where  the 

interests  of  the  public  would  not  be  prcjud.iccd  by  these  rights  being  suspended. 
He  has  in  mind  some  small  pieces  of  land  in  the  Borough  which  are  technically 
common  land  by  virtue  of  their  being  subject  to  Lammas  rights  which  arc  not.  in 
fact,  exercised  and  of  whicii  (he  holders  are  at  pre.sent  unknown.  He  suggests  that 
a general  power  vested  in  the  Minister  of  Agriculture  to  permit  the  enclosure  of 
common  land  in  suitable  circumstance.s  to  be  used  for  agricultural  or  horticuUura 
purpovses  without  insisting  upon  an  ctjua'l  area  of  lim’d  being  given  in  exchange  would 
be  most  valuable. 


At  Gtiiklfoi'd  similar  view,s  are  cxpre,s,scd,  it  being  llio  opinion  of  the  Council 
thill  the  Commons  should  be  pre.scrved  as  open  .spaces  in  some  form  or  other,  but 
in  view  of  the  limited  use  being  made  of  parts  of  them,  owin.g  to  their  being 
overgrown  or  derelict,  it  would  probably  result  in  a benefit  being  gamed  by  the 
public  if  .suitable  sections  were  utilised  for  such  purposes  as  lorcstry,  agriculture 
or  playing  fields. 


'I'hc  .Society’s  Management  CommiUee  believes  that  the  various  Acts  governing 
the  use  of  common  land  arc  often  too  linfiexiible  and  out  of  touch  with  llie  present 
dav  needs  of  the  people.  It  Is  con.sidered  that  if  within  the  general  dcvSignation  of 
‘open  spaces*  common  land  could  in  appropriate  circumstances,  and  without 
prejudice  to  the  legitimate  Interests  of  the  public  m being  alTorded  access  to 
adeOLiate  areas  of  open  space,  be  made  available  for  allotment  garden  purposes, 
it  would  be  a most  valuable  concession  particularly  in  areas  where  otherwise  there 
would  be  no  suitable  land  reasonably  near  to  fhe  homes  of  the  applicants.  It  is 
not  likely  tliat  the  demand  to  use  common  land  for  allotment  garden  purposes  will 
ever  be  large.  At  the  same  time  in  a few  areas  where  common  land  is  all  that  is 
availiibie  it  is  submitted  that  in  appropriate  circumstances,  and  at  the  discretion 
of  responsible  authority,  the  law  should  allow  enclosure  of  areas  of  common  land 
to  be  used  to  meet  any  local  demand  for  allotment  gardens. 
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Animal  TrCvSpass  from  Common  Land  on  to  Allotments  and  Gmdens 

In  some  parts  of  the  country  one  of  the  biggest  problems  facing  allotment  and 
garden  cu  tivators  is  that  of  animals  straying  from  common  land.  In  Wales  particu- 
larly on  the  common  land  hill  pastures  thousands  of  wiry  sheep  roam  throughout 
the  year.  They  stray  on  to  the  roads  and  into  the  towns  and  villages.  During  cold 
winter  spells  when  herbage  as  scarce  on  the  hill  slopes  the  sheep  scavenge  the 
streets  of  the  towns  and  villages.  They  jump  walls  and  fences  up  to  six  feet  in  height 
and  will  overnight  clear  all  the  greens  from  an  allotment  garden  site  or  wallflowers 
and  other  plants  from  house  gardens.  If  they  are  caught  and  .impounded  a person 
who  has  sustained  damage  to  his  crops  usually  finds  it  impossible  to  trace  the 
owner  owing  to  indistinct  markings.  One  local  authority,  the  Rhondda  Borough 
Council,  estimates  that  there  are  20,000  mountain  sheep  grazed  within  their  area 
alone.  In  order  to  deal  with  the  problem  of  straying  sheep  they  have  had  to 
institute  a scheme  of  sheep  impounding  under  the  provisions  of  the  Town  Police 
Clauses  Act,  1847,  and  a full-time  .shepherd  ,is  employed  on  this  work. 

At  Pontypool  the  Urban  Diistricl  Council  regards  the  problem  of  trespass  by 
straying  sheep  extremely  seriously.  They  consider  that  to  erect  and  maintain  a 
stock  proof  fence  suIRciently  high  to  keep  out  sheep  from  every  allotment  area 
would  involve  a heavy  linaneial  burden.  They  state  that  the  allotment  associations 
in  the  area  are  generally  of  the  opinion  that  the  decreasing  interest  of  their 
members  in  gardening  is  due  to  continual  depredations  by  straying  animals. 

The  Councils  of  Gellygaer,  Bedwcllty,  Merthyr  Tydvil,  Mountain  Ash  and 
Nantyglo  and  Blaina,  all  complain  about  sheep  trespass  from  common  land,  as 
well  as  many  allotment  and  garden  associations  throughout  the  South  Wales  area. 

These  complaints  arc  not  confined  to  South  Wales,  and  a number  of  cases  of 
ammals  straying  from  common  land  have  been  made  from  other  parts  of  the 
country. 

At  Ringsmead,  in  Gloucestershire,  the  Council  eomplains  of  cattle  straying  from 
common  land  at  Syston  in  the  adjoining  rural  distriot  of  Warmley.  Staines  U.D.C. 
in  Middlesex,  say  that  many  of  .their  allotment  areas  border  on  common  land  and 
damage  is  caused  to  hedges,  boundary  fences  and  crops  by  animals  from  the 
commons.  Ilkley  U.D.C.,  in  Yorkshire,  comiplain  that  considera.bIe  difliculty  is 
experienced  by  .sheep  straying  from  common  land  and  causing  damage  to  private 
gardens  and  allotments.  There  are  also  complaints  from  other  areas. 

There  is  obviously  no  simple  remedy  to  these  widc.spread  complaints  of  trespass 
by  animals  from  common  lands.  The  problem  as  it  affects  South  Wales  is  at 
present  under  investigation  by  a Committee  set  up  by  the  Ministry  of  Agriculture. 
There  seems  to  be  little  doubt,  however,  that  in  many  cases  the  owners  of  animals 
put  out  to  graze  on  common  land  do  not  exercise  sufficient  control  over  them, 
and  are  not  prepared  to  supply  fodder  to  feed  their  anim.als  during  cold  wintry 
spells  when  there  is  little  herbage  available.  It  is  .smbmitted  that  present  day  con- 
ditions justify  more  .stringent  regulations  governing  the  rights  of  persons  to  graze 
animals  on  common  land  to  ensure  that  such  animals  do  not  interfere  with  the 
rights  and  properly  of  others.  It  is  ho.ped  that  the  .Royal  Commission  will  give 
serious  consideration  to  this  problem  and  will  recommend  ways  in  which  those 
exercUing  rights  to  graze  animals  on  common  land  must  pay  greater  regard  to 
their  feeding  and  control. 
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APPENDIX 

National  Allotments  and  Gardens  Society  Ltd. 
and 

Village  Produce  Associations 


ROYAL  COMMISSION  ON  COMMON  LAND 
Enquiry  Regarding  Relation  of  Allotment  Gardens  to  Common  Land. 


Name  of  Local  Authority. 


1.  Please  give  total  area  of  allotment  land 

(a)  at  present  provided  {excluding  requisitioned  land)  acres 

(b)  Area  of  the  above  situated  on  common  land  acres 

(c)  Percentage  of  (b)  to  (a)  

(d)  Area  of  ‘ war-time  ’ allotments  at  present  provided 

on  common  land  acres 


2.  Suggestions  regarding  possible  further  use 
of  common  land  to  help  meet  demand  for 
allotments. 


3.  Remarks  regarding  incidence  of  animal 
trespass  on  allotments  situated  on  common  land, 
or  on  ordinary  allotments  by  animals  straying 
from  commons. 


4.  Any  Other  Remarks. 


Date. 


Signed.^ 


Clerk  to  the  Council. 


Examination  of  Witnesses 

Mr.  W.  J.  Hayward  and  Mr.  W.  C.  Burr  on  behalf  of  the  National  Allotments 
and  Gardens  Society  Ltd.  and  Village  Produce  As,sociations 


Called  and 

5359.  Chairman’.  May  I first  thank 
you  for  your  memorandum.  Is  it  pre-  • 
sented  by  both  the  National  Allotments 
and  Gardens  Society  Ltd.,  and  the 

Village  Produce  Associations? Mr. 

Hayward : Yes. 

5360.  Will  you  explain  what  they  are? 

Is  it  a society,  with  a number  of  asso- 
ciations added? ^That  is  right.  It  arose 

in  1950  when  we  had  a merger  with 


Examined. 

an  organisation  known  as  the  Central 
Committee  of  Village  Produce  Associa- 
tions, and  as  a consequence  we  were 
allowed  by  the  Registrar  of  Friendly 
Societies  to  add  * and  Village  Produce 
Associations  ’ to  our  title. 

5361.  Is  it  in  fact  one  organisation? 

^Yes,  it  is  one  organisation  now 

embracing  both  town  and  country  so  far 
as  allotments  and  gardens  are  concerned. 
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5362.  How  many  iinombers  have  you? 

^Approximately  350,000  individual 

members,  although  the  actual  affiliation 
to  the  society  is  on  the  basis  of  local 
allotment  and  garden  associatian.s,  and 
of  those  there  are  just  under  4,000. 

5363.  What  are  the  objects  of  the 

organisation? Our  objects  are  to  pro- 

tect the  interests  of  allolment  holders 
and  gardeners ; to  do  everything  that 
we  can  to  promote  legislation  for  their 
benefit ; and  to  keep  an  eye  on  pending 
legislation  and  any  .matter  at  all  which 
may  affect  their  interests.  Also,  of  course, 
we  provide  quite  a number  of  .services 
to  assist  the  better  cultivation  of  allot- 
ments and  gardens.  We  advise  on  legal 
matters,  on  threats  to  our  members’ 
land,  and  matters  of  that  kind, 

5364.  Sir  George  Peplcr  \ Did  you  not 
put  forward  a anemorandiim,  advocating 
four  acres  of  allolmcnts  per  thousand 

people? No,  four  acres  per  thousand 

is  a recommendation  of  the  Allotments 
Advisory  Committee  of  the  Ministry  of 
Agriculture ; though  that  Itirget  for  local 
authorities  was  in  fact  arrived  at  follow- 
ing consultations  with  the  .Society. 

5365.  Profe.avr  Aliin  Roberts:  Is  the 
allotment  movement  materially  older 

than  the  first  world  war? ^The 

society  as  it  exists  now  was  formed  in 
1930,  as  a result  of  the  amalgamation 
of  two  national  organisations,  the 
National  Union  of  Allolment  Holders 
and  the  Allotments  Organisation  .Society. 

5366.  How  old  respectively  was  each 

of  those? 1 am  not  sure,  but  1 believe 

that  one  came  into  being  just  before  and 
the  other  during  the  fir.st  world  war. 

5367.  Chairimn:  Mow  great  is  tlie 

demand  now  for  allotmenls? At  the 

present  lime  there  are  approximately  one 
million  allotments  in  England  and  Wales. 
That  figure  includes  a few  of  what  we 
call  wartime  allotments  held  and  created 
under  the  Defence  Regulations ; by  and 
large,  though,  i],  think  they  liave  now 
been  terminated,  or  local  authorities  are 
in  the  process  of  turning  them  into  per- 
manent or  semi-ipermanont  allolmcnts,  as 
requested  by  the  Ministry  of  Agriculture. 
I would  say  that  the  vast  majority  of  the 
million  are  either  permanent  or  semi- 
permanent allotments. 

5368.  Is  there  a demand  for  more  land 

for  allotments? ^Thal,  of  course, 

depends  a great  deal  on  the  area.  In 
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some  places  there  is  a demand  in  excess 
of  the  land  available,  and  in  other  areas 
there  are  vacant  allotments. 

5369.  Is  television  having  any  effect  on 

tlie  demand? 1 do  not  really  think  it 

is  having  any  effect  on  the  demand  for 
allotments  as  such,  but  it  is  having  an 
effect  on  the  organisation  of  associations. 

5370.  Mr.  Lubbock:  As  between  rural 

and  urban  areas  can  you  generalise  at 
all  the  areas  of  increasing  and  of  decreas- 
ing demand? 1 would  say  that  in  the 

rural  areas  the  demand  is  fairly  con- 
stant ; it  does  not  seem  to  fluctuate  very 
much  except  perhaps  in  times  of  war  and 
national  emergency.  So  far  as  urban 
areas  are  concerned  the  demand  does 
fluctuate  to  some  extent  in  some  indus- 
trial areas,  depending  on  the  state  of  in- 
dustry in  any  particular  place  at  any 
given  time.  If  long  hours  of  overtime  arc 
being  worked  in  a particular  town. — as 
they  were  in  Coventry  for  example,  two 
or  three  years  ago — people  just  dO'  not 
have  time  for  the  cultivation  of  allotment 
gardens.  More  recently,  we  have  seen  a 
recession  in  industry  in  that  part  of  the 
country.  Only  about  three  or  four 
months  ago  the  allotments  manager  In 
Coventry  told  me  that  whereas  in  the 
jieak  period  of  industrial  activity  they  had 
had  quite  a lot  of  vacant  plots,  during 
recent  months,  when  there  had  been  a 
slackening  in  industry,  practically  all  had 
been  taken  up  and  it  looked  as  if  there 
was  going  to  be  a shortage. 

5371.  Chairman:  We  have  had  evi- 
dence tliat  the  younger  agricultural 
workers  are  no  longer  very  interested  in 

allotments ; is  that  your  experience? 

I cannot  say  that  I have  much  ex^ri- 
enc©  regarding  the  demand  by  agricul- 
tural workers ; but  I would  have  thought 
that  probably  most  agricultural  workers 
would  have  no  difficulty  in  obtaining 
their  vegetables,  or  at  any  rate  some  of 
them,  fairly  easily,  living  as  they  do  in 
the  country  districts — their  own  em- 
ployer may  be  able  to  provide  them,  or 
/there  are  people  all  round  who  grow 
vegetables.  Also,  of  course,  a man  who 
(Works  all  day  on  the  land  may  not  think 
that  to  work  on  the  land  again  during 
hi.s  spare  time  is  a satisfactory  form  of 
recreation,  so  to  that  extent  there  may 
not  be  a very  large  demand  for  allot- 
ments from  agricultural  workers.  That  is 
not  to  say  that  agricultural  workers  who 
are  keen  to  start  up  on  their  own  might 
not  take  over  perhaps  a smallholding, 
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or  an  allotment ; but  this  would  be  as  a 
commercial  sideline  rather  than  an  allot- 
ment garden,  the  definition  of  which  is  a 
piece  of  land  for  a man  to  provide  vege- 
tables for  himself  and  his  family. 

5372.  Sir  George  Pepler:  Does  the 
climate  make  any  great  difference  to 
demand,  as  between  the  north  and  the 

south? do  not  think  there  is  any 

difference  there.  I would  say^  that  the 
demand  depends  more  on  the  kind  of  dis- 
trict rather  than  the  climate.  Except  that 
in  some  densely  industrial  areas  there 
may  be  a heavy  faU-out  of  soot  and 
fumes  which  may  detract  from  the  bene- 
fits of  gardening,  otherwise  I do  not 
think  climate  makes  any  difference. 

5373.  Professor  Alun  Roberts'.  In 
earlier  years  W'as  the  shift  worker  far 
more  likely  to  be  an  allotment  holder, 
because  he  could  count  on  being  free  in 
daylight  to  work  on  it  in  the  spring  and 

autumn? Mr.  Burr:  My  experience 

with  regard  to  shift  workers  in  Middlesex 
is  that  the  majority  of  them  who  take 
up  allotment  holdings  find  that  their 
hours  of  work  make  it  much  easier  for 
them  to  conduct  their  allotment  busi- 
ness than  if  they  worked  in  the  daytime. 
Instead  of  sleeping  during  the  morning, 
as  they  should,  they  are  down  at  their 
allotment ; they  have  a few  hours  sleep 
in  the  afternoon,  and  then  go  off  to  work 
in  the  evening.  They  find  that  very  bene- 
ficial, and  peculiarly  enougli  are  some  of 
the  best  gardeners  that  we  have.  I think 
that  their  hours  constitute  one  of  the 
reasons  why. 

5374.  I had  noticed  that  in  North 
Wales  the  railwaymen  in  every  centre 
are  particularly  good  gardeners  and 
allotment  holders.  I wondered  if  it  was 
due  to  their  being  free  during  daylight 

hours  in  the  spring  and  autumn. 1 

think  it  is. 

5375.  Chairman:  Are  any  allotments 
set  aside  as  such  under  inclosure  awards 

still  actually  used? Mr.  Hayward:  I 

have  very  little  information  on  that ; as 
I explained  at  the  start  of  the  memoran- 
dum, we  sent  out  thousands  of  circulars 
to  try  to  get  an  accurate  picture  of  the 
amount  of  common  land  which  was  at 
present  used  for  allotment  purposes ; 
except  in  one  or  two  cases  where  it  was 
not  quite  certain  that  the  land  was  com- 
mon land,  there  did  not  seem  to  be  any 
appreciable  amount  of  true  common 
land  used  for  allotment  purposes,  except 


in  a few  areas  adjoining  towns,  where 
otherwise  there  would  have  been  no 
allotments  at  all. 

5376.  Would  putting  an  allotment  on 

common  land  involve  fencing? Not 

necessarily,  but  preferably. 

5377.  It  the  common  was  used  tor 
pasture  would  it  almost  certainly  do  so? 
Yes,  of  course. 

5378.  Would  it  have  to  be  fenced  in 
any  other  circiimstance-s?-- — During  the 
war  there  were  allotments  on  commons 
— 1 am  thinking  particularly  of  Wimble- 
don Common,  Wanstead  Flats,  Putney 
Common  and  Barnes  Common.  If  I 
remember  rightly,  practically  all  those 
areas  were  unfenced. — Mr.  Burr:  Yes, 
they  were  unfenced  ; at  times  during  the 
latter  part  of  the  war  a small  chestnut 
paling  fence  was  put  round  those  on 
Barnes  Common,  but  for  the  greater 
period  they  were  unfenced. — Mr.  Hay- 
ward : But  of  course  in  those  areas  there 
would  have  been  no  grazing  animals. 

5379.  Professor  Stamp:  Apart  from 

those  wartime  allotments,  under  what 
powers  can  one  have  allotments  on  com- 
mon land? That,  of  course,  is  the 

great  problem  with  which  we  are  faced. 
There  are  no  overriding  powers  by  which 
allotments  can  be  made  on  common  land. 
During  the  war  it  was  a matter  of 
requisition,  but  as  far  as  I am  aware 
there  are  no  powers  normally. 

5380.  So  are  all  the  allotments  on 

commons  illegal  except  those  under  in- 
closure  awards? Yes  ; strictly  .speak- 

ing I think  they  are. 

5381.  Sir  George  Pepler:  Are  there 
not  some  in  Walton-on-Thames  called 

common  allotments? -I  do  not  know 

about  Walton-on-Thames,  but  I think 
there  are  cases  where  allotmenLs  have 
been  called  something  like  that ; people 
assume  they  are  common  land  allot- 
ments, but  it  does  not  always  follow. 
We  have  had  to  be  very  careful  to  dis- 
tinguish between  the  two.  Very  often 
our  own  local  secretaries  have  been  con- 
fused about  those  allotments. 

5382.  In  paragraph  7 you  refer  to  the 
Strays,  at  York.  Are  the  allotment  piece.? 
actually  fenced  off  there?  Most  of  the 

Strays  are  used  for  grazing  I think. 1 

am  not  sure  about  that.  That  paragraph 
was  taken  from  the  evidence  submitted 
to  us  by  the  town  clerk  of  York  in  re- 
sponse to  our  questionnaire.  He  did  not 
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mention  whether  or  not  the  allotments 
are  fenced,  but  I presume  that  since  the 
land  has  been  used  for  long-term  allot- 
ments it  has  been  fenced  off. 

5383.  Chairman'.  In  paragraph  8,  you 
say  that  the  town  clerk  of  Godaiming 
suggests  that  a general  power  be  vested 
in  the  Minister  of  Agriculture  to  permit 
the  inclosure  of  common  land  in  suit- 
able circumstances,  and  so  on  ; is  that  the 

Society’s  view  too? Yes,  it  is  the 

Society’s  view  that  there  should  be  some 
way  in  which  common  land  can  be  used 
for  allotment  garden  purposes  where 
there  is  an  unsatisfied  demand  for  allot- 
ments, particularly  in  the  region  of  the 
large  towns — which  are  really  the  only 
places  where  such  a demand  exists.  As 
to  the  way  in  which  that  is  done,  I do 
not  think  the  Society  has  any  strong 
views ; it  would  be  quite  satisfactory 
from  our  point  of  view  if  local  autho- 
rities or  a government  department  had 
powers  to  make  land  available.  What  we 
feel  strongly  is  that  at  the  present  time 
the  various  Acts  covering  common  lands 
are  far  too  inflexible  and  do  not  lend 
themselves  to  the  changing  conditions 
in  various  areas ; consequently,  although 
it  may  be  obvious  to  all  the  local  people 
in  a given  area  that  a piece  of  common 
land  is  not  really  being  used  to  any  effec- 
tive purpose,  since  there  may  be  a large 
tract  of  land  in  the  area  which  more  than 
provides  the  requisite  area  of  open  space, 
and  although  it  would  be  a great  benefit 
to  the  local  people  if  it  could  be  used 
for  such  a purpose  as  allotment  garden 
cultivation,  very  often  the  local  authori- 
ties are  powerless ; possibly  the  conser- 
vators or  whoever  controls  the  common, 
are  also  powerless,  because  they  are  act- 
ing under  Act  of  Parliament  and  there 
is  very  Jittle  they  or  .anyone  else  can 
do  about  it.  It  is  that  sort  of  situation 
which  we  have  in  mind.  We  think  there 
should  be  some  change  in  the  law  to 
permit  greater  flexibility  of  use  in 
accordance  with  'the  requirements  of  the 
public,  and  in  our  case  particularly  of 
the  allotment  holders  in  a given  area. 

5384.  If  a piece  of  common  land  were 
once  taken  over  would  it  continue  as 
allotments? ^There  again  it  would  de- 

pend on  the  demand.  As  I explained 
earlier,  demand  fluctuates  according  to 
the  times ; there  is  no  point  in  keeping 
allotment  land  as  allotment  land  if  it  is 
not  cultivated.  There  must  be  some  flexi- 


bility about  this.  Generally,  local  autho- 
rities are  responsible  for  providing  allot- 
ments, and  if  the  local  authority  could 
use  common  land  for  a purpose  such  as 
that,  and  either  make  it  open  to,  or  en- 
close it  from,  the  public  according  to 
the  local  demand  for  allotments,  I think 
it  would  meet  our  position. 

5385.  When  allotments  are  fenced,  how 
is  it  done-^by  the  allotment  holders? 

No.  Most  allotments  in  the  country 

are  provided  by  local  authorities  who  are 
usually  responsible  for  the  fencing. 
Sometimes  they  lease  the  land  to  the 
local  allotment  association,  and  some- 
times the  terms  of  the  lease  provide  that 
the  local  association  is  responsible  for 
fencing,  but  generally  it  is  the  local 
authority.  Of  course  there  are  all  kinds 
of  ways  'in  which  allotment  land  is 
fenced,  according  to  the  district  and  the 
local  authority,  and  the  amount  of 
money  they  are  prepared  to  spend  on  it. 

5386.  Professor  Stamp'.  Does  your 

association  consider  that  it  is  important 
to  secure  continuity  of  tenure  of  allot- 
ments?  Most  definitely.  Tenure  is  one 

of  our  great  difficulties,  one  of  the  things 
about  which  we  are  fighting  all  along  the 
line.  It  is  most  important  that  so  far  as 
possible  the  people  who  cultivate  allot- 
ment land  should  know  that  that  is  per- 
manent ; it  makes  all  the  difference  in 
the  world  to  the  kind  of  cultivation 
which  takes  place.  If  they  feel  that 
there  is  no  security,  that  they  may  be 
out  in  a couple  of  years’  time,  then  of 
course  they  do  not  put  much  into  the 
land  and  quite  reasonably  do  not  take 
much  interest  in  it  apart  from  just  taking 
a few  vegetables  off ; they  do  not  pay 
much  attention  to  the  surroundings  or 
to  the  general  appearance,  and  so  on. 
We  feel  all  those  things  are  extremely 
important.  Continuity  of  tenure  is  tied  up 
with  all  sorts  of  other  issues  about  which 
we  are  approaching  the  Government, 
amenities,  fencing,  good  water  supplies, 
sheds  and  huts,  community  centres  and 
so  forth. 

5387.  Jf  common  land  is  used  for 
allotments  does  it  involve  a permanent 

change,  of  use? ^Yes,  we  would  like 

it  as  far  as  possible  to  be  envisaged 
as  permanent.  Where  there  has  been  a 
constant  demand  over  a number  of  years 
it  is  reasonable  I think  to  regard  a piece 
of  land  used  for  allotments  as  permanent. 
We  are  urging  local  authorities  to  make 
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as  much  land  as  possible  statutory  allot- 
ment land,  that  is  to  say,  to  buy  the  land 
specifically  for  allotment  purposes,  so 
that  they  cannot  then  use  it  for  any 
other  purpose  except  by  permission  of 
the  Ministries  of  Agriculture  and 
Housing  and  Local  Government. 

5388.  How  would  you  then  suggest 
overcoming  the  familiar  difficulty,  about 
acquiring  land  for  allotments,  namely 
that  at  certain  times  there  is  a big  de- 
mand and  the  whole  of  it  is  used,  and 
then — ^for  reasons  you  have  given — the 
demand  decreases  and  one  gets  derelict 
land  lying  around  in  odd  plots.  Should 
the  common  land  be  thrown  back  into 

public  or  grazing  use? It  could  be  so 

treated,  of  course;  there  is  no  reason 
why  it  should  not  be  used  for  other 
purposes. 

5389.  But  is  there  not  a tendency  for 
little  pieces  here  and  there  to  remain 
in  cultivation,  and  would  not  the  land 
thrown  back  in  consequence  be  very 

irregular  in  shape? No,  I would  not 

say  that.  If  there  were  a definite  drop 
in  demand  in  a given  area  the  local 
authority  would  concentrate  the  remain- 
ing cultivated  plots  into  one  area,  and 
then  use  the  rest  for  something  else. 

5390.  Mr.  Arnold-Baker:  Has  it  not 
in  practice,  though,  been  to  give  about 
eighteen  months’  notice  to  get  that  done? 
^That  is  true. 

5391.  Professor  Stamp:  But  do  not 
allotment  holders  believe  that  there  is  no 
piece  of  land  like  their  own  particular 
piece? — —That  is  so,  of  course,  and  that 
is  why  we  are  so  interested  in  security  of 
tenure.  But  I would  not  like  the  Com- 
mission to  get  the  impression  that  there  is 
any  great  fluctuation  in  the  demand  for 
allotments.  I think  by  and  large — and 
Mr.  Burr  here  has  had  quite  a good  deal 
of  experience  in  an  industrial  and  rather 
thickly  populated  area — the  demand  is 
pretty  constant,  except  in  a few  areas 
where  perhaps  because  there  is  only  one 
industry,  there  is  great  fluctuation  be- 
tween one  year  and  another  in 
the  amount  of  employment.  Apart  from 
those  special  areas  the  demand  is  fairly 
constant. 

5392.  How  do  you  deal  with  the 
criticism  that  allotments  are  always  un- 
tidy owing  to  the  odd  sheds  which  are 

dotted  around  them? Mr.  Burr:  I am 

afraid  we  have  to  admit  that  such  is  the 
case  at  times,  but  the  cure  for  that  sort 
of  thing  is  vested  in  the  local  authority 


itself ; it  should  see  that  odd  buildings 
are  not  constructed  and  that  any  that  are 
put  up  are  kept  in  a good  state  of  repair. 
We  always  advocate  that  proper  hut 
facilities  should  be  provided  for  the  allot- 
ment bolder ; they  should  be  well  built, 
intended  to  last  for  many  years,  and  kept 
in  a good  state  of  repair. 

5393.  Thinking  in  terms  of  common 

land,  would  they  amount  then  to 
virtually  permanent  buildings  provided 
for  allotment  holders? Yes,  We  sug- 

gest that  brick  buildings  should  be 
erected  on  all  permanent  sites  to  house 
tools,  fertilisers  and  all  the  paraphernalia 
connected  with  the  recreation  of 
allotment  holding,  and  that  path.s  should 
be  made  of  concrete  and  well  buill'  so 
that  they  cannot  possibly  fall  into  disre- 
pair, 

5394.  Have  not  some  authorities — I 
think  Cardifl:  is  one— made  a good  job 
of  it?  — — Yes.  There  is  no  doubt  that  the 
Cardiff  allotments  are  a classic  example 
of  what  an  allotment  site  should  look 
like.  There  are  other  sites  in  England 
and  Wales,  of  course,  equally  as  good', 
but  they  are  the  really  classic  ones. 

5395.  But,  from  our  point  of  view, 
is  not  the  alteration  which  you  envisage 
on  common  land  really  of  a permanent 

kind? Mr.  Hayward:  Yes,  but  I 

think  you  must  look  at  this  matter  bear- 
ing in  mind  the  kind  of  area  in  which  the 
common  land  is  situated.  For  instance,  I 
know  village  allotment  sites,  which  might 
be  common  land,  which  do  not  have  con- 
crete roads,  and,  as  far  as  I can  remera- 
ber,  none  of  them  has  brick-built  huts. 
They  have,  perhaps,  dirt  roads  and  thorn 
hedges,  and  merge  very  nicely  into  the 
general  pattern  of  the  countryside  in 
which  they  are  situated.  They  are  none- 
theless a very  much  appreciated  amenity 
in  that  village.  One  has  to  adjust  the 
provision  of  allotments  according  to  the 
community  and  the  area  in  wliich  they 
are  sited.  1 think  that  a Cardiff  type 
allotment  in  some  of  the  villages  I know 
might  look  out  of  place  but  in  Cardiff 
they  look  very  much  in  place  and  are 
very  much  appreciated.  One  has  to  adjust 
one’s  approach  to  this  problem  according 
to  the  area.  There  is  no  doubt  that  in 
village  and  rural  areas  not  so  much  atten- 
tion need  be  given  to  the  amenities  on 
allotment  sites,  because  people  live  very 
close  to  them  and  do  not  have  far  to 
travel,  and  at  the  same  time  have  other 
amenities  in  the  village  community  which 
are  not  available  in  the  town. 
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5396.  Mr.  Floyd'.  Generally  speaking, 

where  there  is  a more  or  less  permanent 
allotment  site  laid  out  in  an  industrial 
area  do  you  advocate  a range  of  build- 
ings with  a series  of  lock-ups,  rather  than 
little  shacks  dotted  about?: Definitely. 

5397.  Suppose  for  one  reason  or  an- 
other a tenancy  has  to  be  terminated, 
either  in  the  process  of  concentration  or 
becau^  a man  is  leaving.  What  sort  of 
notice  would  you  consider  reasonable? 
Agricultural  notice  is  normally  a year, 
but  do  you  expect  a year’s  notice  in 

vacating  an  allotment? Generally  we 

expect  a year’s  notice.  If  less  than  a year 
is  given  it  means  that  a man  who  has  put 
a lot  into  the  land,  and  perhaps  has  crops 
coming  along,  loses  much  of  what  he  has 
put  into  it.  The  1950  Allotments  Act 
provides  for  that. 

5398.  On  the  whole  would  you  rather 
have  allotment  tenancies  terminate  at 

Lady  Day  or  Michaelmas? Mr. 

Burr : Michaelmas. 

5399.  Chairman:  On  the  question  of 

animal  trespass,  and  your  reference  in 
paragraph  11  to  the  Town  Police  Clauses 
Act,  does  that  Act  apply  only  to  cattle 
in  a street?  I believe  there  is  nothing 
corresponding  to  it  elsewhere  in  legisla- 
tion.  Yes.  That  is  one  of  our  difficul- 

ties with  trespass,  that  it  is  only  if  one 
can  .catch  the  cattle  in  transit  from  the 
common  land  along  the  road  that  one 
is  able  to  take  any  action  under  that  Act. 

5400.  Professor  Stamp:  You  men- 
tioned earlier  your  difficulty  in  finding 
out  the  area  of  allotments  on  common 
land.  Have  you  any  .idea  of  the  area  of 

common  land  involved? So  far  as 

existing  allotments  on  common  land  are 
concerned,  no.  In  the  returns  which  we 
have  received  I would  say  that  the  total 
urea  of  allotments  on  common  land 
would  be  probably  not  more  than  200 
acres,  but  it  does  not  necessarily  follow 
that  that  is  the  true  picture,  because  there 
may  be  plenty  of  areas  for  which  returns 
were  not  sent  in. 

5401.  On  the  other  hand,  may  not  that 
figure  he  on  the  high  side  because  of  the 
continuance  of  allotments  under  wartime 

arrangements? No,  I have  excluded 

those  allotments  as  far  as  T can.  I was 
confining  my  figure  to  what  might  be 
regarded  as  permanent  allotments  on 
common  land.  There  arc  cases  for 
instance  at  York  and  Newcastle,  the  two 
places  where  local  authorities  come  into 
the  picture,  where  it  is  not  quite  clear 


whether  the  land  in  question  is  common 
land  in  the  accepted  sense  or  represents 
some  sort  of  departure  from  the  true 
common  land  principle. 

5402.  Is  your  concern  then  not  so 
much  with  the  common  land  which  you 
are  using  at  present  as  with  the  possibility 

of  its  use  in  the  future? Yes.  We 

have  in  mind  particularly  places  like 
Wimbledon  and  Putney,  for  instance, 
where  there  is  a vast  amount  of  open 
space — .Wimbledon  Common,  Putney 

Common  and  Richmond  Park — all  in  the 
same  district. 

5403.  Would  it  be  fair  to  say  that  if 
there  is  anything  going,  you  are  stdeing 

out  a claim? ^Exactly.  I would  submit 

that  in  such  a situation  as  I have 
described  it  does  seem  on  the  face  of  it 
that  the  use  of  just  a few  small  areas  of 
common  land  for  allotments  would  be 
justified,  and  would  certainly  be  much 
appreciated  by  those  people  who  would 
desperately  like  to  have  a piece  of  land 
to  cultivate.  We  get  a tremendous  num- 
ber of  letters  from  people  in  the  greater 
London  area  saying:  ‘We  have  been  in 
touch  with  our  local  authority ; we  have 
scoured  the  district ; we  cannot  find  a 
single  piece  of  land  anywhere  that  could 
possibly  be  cultivated.  Can  you  help  us?  ’ 
Those  people  are  even  prepared  to 
travel ; in  fact  there  is  one  society  the 
members  of  which  travel  out  every  week- 
end to  Barnet  to  cultivate  their  allotment 
garden. 

5404.  Profes.wr  Stamp : Do  you  think 

it  is  possible  that  the  people  who  in  the 
past  lived  near  a common,  and  might 
perhaps  have  kept  a few  geese,  a sheep, 
a pig  or  a cow,  but  who  can  no  longer 
carry  on  that  sort  of  small-scale  hus- 
bandry, would  now  like  to  have  an  allot- 
ment?  1 do  not  think  there  is  any 

doubt  about  that  at  all ; T feel  quite  sure 
there  must  be  many  people  in  that 
category. 

5405.  Mr.  Arnold-Baker:  I understand 
that  in  Buckinghamshire  the  allotment 
authorities  are  having  difficulty  in  letting 
their  allotments.  That  part  of  England  is 
fairly  close  to  a densely  populated  area. 
Can  you  account  for  that?  The  sarne  is 
true  of  HertfordsJiire  as  well  I believe. 

1 cannot  think  of  any  real  reason  for 

that,  it  may  be  that  the  population  tends 
to  finctiiate.  or  that  the  pattern  of  indus- 
trial activity  is  changing. 

5406.  Mr.  Lubbock:  That  is  why  I 
asked  you  earlier  on  whether  you  found 
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any  difference  between  rural  and  urban 
areas,  I was  surprised  when  you  said  you 
found  the  demand  in  rural  areas  fairly 
constant,  because  my  impression  too  was 

that  it  was  declining. There  may  be 

a gradual  decline,  but  I would  not  say 
there  was  any  great  fluctuation.  We  have 
not  found,  taking  the  country  as  a whole, 
that  we  are  getting  complaints  from  local 
authorities  and  allotment  associations  in 
rural  areas  that  they  are  losing  their 
members  and  can  no  longer  keep  all 
their  plots  cultivated.  There  is  no  definite 
trend  in  demand  from  a rural  area,  as 
against  an  urban  area,  in  that  direction. 
Sometimes  we  find  parish  councils  are 
not  providing  sufBcient  land  to  meet  the 
demand. 

5407.  Mr.  Arnold-Baker : 1 agree  that 
’■ather  further  out  from  London  the 

everse  trend  seems  to  be  the  case.  I 
(tnow  rural  authorities  there  who  are 
requiring  more  and  more  land  for  the 
purpose. ^Exactly. 

5408.  Professor  Stamp’.  But  do  rural 
people  generally  suffer  quite  the  same 
fluctuations  in  overtime  and  hours  of 

work  as  urban? No.  Sometimes  in  a 

rural  district  the  local  council  may  put 
up  a housing  estate  or  something  like 
that,  and  the  demand  for  allotments  rises 
suddenly  in  that  particular  area ; at  other 
times,  perhaps,  a new  factory  goes  up, 
and  most  of  the  people  from  one  or  two 
villages  suddenly  start  to  work  in  it  with 
overtime  perhaps  as  well,  and  no  longer 
have  the  time  for  gardening.  All  sorts 
of  things  like  that  can  happen,  and  it 
would  be  quite  wrong  to  take  a given 
area  such  as  Buckinghamshire  and  say 
that  what  is  happening  there,  must  be 
happening  all  over  the  country.  Such 
circumstances  are  more  the  exception 
than  the  rule.  No  nice  neat  pattern  can 
be  produced  to  cover  the  whole  country. 
The  demand  for  .allotments  is  highly 
individual. 

5409.  In  my  own  experience — I own 
some  allotments — the  same  allotment  in 
some  cases  has  been  in  the  same  family 

for  over  fifty  years. Yes,  it  is  quite 

common  for  the  father  to  hand  over  the 
allotment  to  his  son,  and  so  on  ; they 


in  the  family.  Those  allotments  arts 
usually  amongst  the  best  because  the 
cultivators  tend  to  put  in  more  than  they 
take  out. 

5410.  Sir  George  Pepler:  The  L.C.C. 
have  been  putting  up  a large  number  of 
high  flats  adjoining  Wimbledon  Oommon 
and  'Putney  .Heath.  Have  you  had  any 
requests  for  allotments  because  there  is 
not  much  allotment  space  on  the  estate? 
^We  are  a national  society  with  ad- 
visory functions  only  and  so  would  not 
receive  any  such  applications.  We  do  not 
own  allotments,  except  on  a very  small 
scale ; all  that  is  really  a matter  for  the 
local  authority. 

5411.  Mr.  Floyd’.  In  some  districts  one 
sees  very  successful  allotments  alongside 
railway  embankments.  Are  they  let,  only 
to  employees  of  'the  railways,  or  where 
there  is  a shortage  of  allotments,  can 
they  be  leased  from  British  Railways? 
They  seem  to  me  to  be  most  convenient, 
and  on  land  which  could  not  be  u.sed  for 

any  other  purpose. The  general 

practice  is  for  the  regional  authority  of 
British  Railways  to  offer  the  land  first  to 
their  employees,  and  it  the  demand  from 
them  is  not  sufficient  to  offer  it  to  Ihe 
general  public. 

5412.  Is  there  not  an  untapped  reserve 

of  potential  allotment  land  in  many  of 
ithese  verges,  wihich  now  have  to  be 
mown,  or  otherwise  treated  at  consider- 
able expense? ^There  may  be;  but  of 

course  that  sort  of  laud  exists  only  where 
there  is  railway  development.  In  some 
areas  there  would  be  more  spare  railway 
land  available  than  there  is  a demand  for. 
Conversely,  in  other  areas,  for  example 
in  some  parts  of  London,  there  is  a great 
demand  for  railway  land,  because  it  is 
all  there  is.  By  and  large  marginal  land 
appears  to  .be  pretty  well  cultivated 
under  the  arrangements  made  by  the  rail- 
way authorities ; if  the  demand  from 
their  own  employees  i.s  not  sufficient 
they  let  it  to  any  member  of  the  public. 

5413.  Chairman:  Thank  you  very 

much  iudeed,  gentlemen,  for  coming  here 
and  for  giving  us  your  memorandum. 

^Thaink  you.  We  are  very  pleased  to 

have  had  this  opportunity  and  hope  that 
something  will  come  of  our  submissions. 


take  a pride  in  the  fact  that  it  has  been 

(Jhe  witnesses  withdre’w). 

Crown  copyright  reserved 
Printed  and  published  in  Great  Britain  by 
Her  Majesty’s  Stationery  Office 


(30272)  Wt.  4S53-t  K3  10/57  D.L. 


S.O.  Code  No.  73-  30  44 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


ROYAL  COMMISSION  ON  COMMON  LAND 


MINUTES  OF  EVIDENCE 

45 


Wednesday,  20th  March,  1957 


WITNESS 

Mr.  G.  H.  Newsom,  Q.C. 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1957 

PRICE  H.  9d.  NET 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 


Royal  Commission  on  Common  Land 

at  26,  Sussex  Place,  London,  N.W.l 


Wednesday,  20th  March,  1957 


Present: 

StR  Ivor  Jennings,  K.B.E.,  Q.C. 
Chairman 


Mr.  C.  Arnold-Baker 

Mr.  C.  M.  Floyd,  O.B.E.,  F.R.I.C.S., 
F.L.A.S. 

Dr.  W.  G.  Hoskins,  Ph.D. 

Mr.  Alan  Lubbock,  J.P.,  D.L. 

Mb.  Ivor  Morris,  J.P. 


Mrs.  F.  B.  Paton,  J.P. 

Sir  George  Pepler,  C.B.,  P.P.T.P.I., 
F.R.I.C.S. 

Professor  Alun  Roberts,  Ph.D. 

Sir  Donald  Scott 

Professor  L.  Dudley  Stamp,  C.B.E., 
D.Sc.,  D.Lit. 


Mr.  G.  L.  Wilde,  Secretary 

Mr.  W.  T.  Barker,  Assistant  Secretary 


First  Memorandum  of  Evidence  submitted  by 
Mr.  G.  H.  Nevrsom,  Q.C. 

1.  I write  after  seeing  a draft  of  the  memorandum  prepared  for  the  Royal 
Commission  by  the  National  Trust ; the  present  memorand-um  is  intended  to  be 
complementary  to  that  of  the  Trust. 

2.  The  Trust’s  memorandum  is  mainly  concerned  with  the  commons,  the  freehold 
of  which  is  owned  by  the  Trust  itself.  The  problem  is  very  different  where  the 
Trust  is  either  not  concerned  at  all  or  has  no  interest  except  a few  stints  or  grazing 
rights. 

3.  In  the  small  parish  of  Whipsnade,  Bedfordshire,  there  is  an  area  of  freehold 
land  belonging  to  the  Trust,  about  250  acres  in  extent,  partly  on  the  top  of  the 
Chiltern  Hills  and  partly  on  the  slope.  The  Trust’s  land  is  not  subject  to  rights  of 
common.  In  the  parish  there  is  also  a common,  about  73  acres  in  extent.  Both 
these  areas  were  before  the  war  rough  grazings  mainly  used  by  the  same  farmer. 
Since  the  war  their  uses  have  diverged,  and  this  divergence  has  had  its  lessons, 
which  are  of  general  application.  It  is  assumed  for  the  purposes  of  this  memorandum 
that  Whipsnade  Common  includes  both  Whipsnade  Heath  and  Whipsnade  Green, 
which  are  locally  regarded  as  common  land  and  are  subject  to  separate  schemes 
under  the  Commons  Act,  1899.  There  is,  however,  some  doubt  as  to  the  status  of 
the  Heath  since  the  Lord  of  the  Manor  claims  that  the  commoners,  or  stint-holders, 
have  no  rights  in  it.  If  he  is  correct,  it  could  hardly  be  a common.  But  the  evidence 
as  to  his  claim  is  not  clear. 

4.  I have  been  intimately  concerned  with  the  affairs  of  both  areas  most  of  the 
time  since  the  war,  as  a member  of  the  Trust’s  local  advisory  committee  and  as  a 
parish  councillor  (and  for  a short  time  also  as  a district  councillor).  For  several 
years  I owned  three  out  of  the  thirty-four  stints  on  the  Common : they  were 
completely  valueless,  but  T settled  them  on  my  daughter  three  years  ago  so  as  to 
divest  myself  of  any  .possible  suggestion  that  I had  a pecuniary  interest  in  this 
Common,  the  future  of  which  was  then  under  discussion. 
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5.  The  part  ol  the  Trust  land  on  the  top  of  the  downs  was  taken  over  by  the 
Agricultural  Executive  Committee  during  the  war  and  was  ploughed  up.  Since  it  was 
released  from  requisitioning  a farm  house  and  farm  buildings  have  been  built  and 
the  whole  has  been  let  to  a tenant  farmer.  The  public  are  not  admitted  to  roam 
at  will  over  the  farm,  but  there  are  several  old-established  public  footpaths  aqd 
a new  permissive  footpath  has  been  laid  out  by  the  National  Trust  through  the 
middle  of  it.  In  general,  the  public  do  not  abuse  these  rights  and  privileges  and  the 
arrangements  work  well.  The  slope  of  the  downs  was  not  grazed  during  the  war 
and  is  rapidly  becoming  covered  with  thorn  scrub.  The  farmer  plans  shortly  to 
fence  most  of  it,  with  the  help  of  a government  subsidy,  and  to  graze  it  once  more. 
Stiles  and  some  gates  will  be  provided  where  there  are  paths,  A small  part  of  the 
downs  will  be  left  unenclosed ; it  will  be  the  area  of  an  acre  or  two  alongside  Bison 
Hill  road  on  which  the  public  already  picnic.  There  is  no  litter  to  speak  of  in  this 
area  and  no  particular  reason  to  expect  trouble  with  it  in  future.  The  Trust,  as 
owner,  is  thus  succeeding  in  producing,  out  of  the  former  rough  grazings,  a useful 
farm,  while  yet  giving  the  public  reasonable  access,  which  they  appreciate  and  do 
not  abuse. 

6.  The  Common  is  not  owned  by  the  National  Trust.  Part  of  it  is  still  grazed  and 
most  of  it  (apart  from  the  litter  referred  to  below)  is  therefore  still  in  a reasonably 
presentable  state.  None  of  it  is,  or  ever  has  been,  arable.  In  some  outlying  parts, 
a serious  amount  of  scrub  already  exists  and  is  spreading.  The  Common  is  unfenced 
and  is  traversed  by  a main  road.  The  animals  grazing  must  therefore  always  be 
supervised.  Hitherto,  they  have,  in  fact,  usually  been  so,  supervised  by  the  father 
of  the  farmers  to  whom  the  animals  belong ; he  is  retired  and  likes  the  woik.  But  it 
is  very  difUcult  to  imagine  that  it  will  ever  again  be  worth  a farmer’s  while  to  have 
the  Common  grazed  by  animals  in  the  charge  of  a paid  employee.  Thus  the  time 
must  come  when  the  vegetational  succession  referred  to  in  the  Trust’s  memorandum 
will  begin,  unless  measures  are  taken  to  stop  it,  and  if  these  measures  are  not  taken 
the  common  will  soon  become  agriculturally  useless. 

7.  As  the  law  stands,  it  is  impossible  to  take  those  measures.  The  freehold,  Until 
recently,  belonged  to  the  Lord  of  the  Manor,  who  happened  to  be  the  same  retired 
farmer.  (The  Zoological  Society  of  London  has  now  entered  into  a contract  to  buy 
the  part  of  the  Common  nearest  to  the  gates  of  its  Park.)  There  are  34  ‘ stints  ’ or 
grazing  rights,  vested  in  eight  or  nine  known  persons  (including  the  National  Tnusl, 
the  Zoological  Society,  the  retired  farmer  and  the  trustees  for  my  daughter).  There 
are,  in  consequence,  a handful  of  known  persons,  i.e.  the  Lord  of  the  Manor  and 
the  stintholders,  in  whom,  taken  together,  the  whole  proprietary  right  is  vested. 
Thus,  they  could,  at  common  law,  have  joined  together  to  enclose  the  whole  or 
part  of  the  common.  (To  do  so  might  well  have  caused  a public  outcry,  but  that  is 
another  matter.)  But  under  the  Commons  Act,  1899,  the  district  council  has  made 
two  schemes  and  one  of  the  provisions  of  each  scheme  grants  to  the  public  an 
unrestricted  right  of  access  on  foot  to  the  whole  common.  So  long  as  this  right 
exists,  nothing  which  is  inconsistent  with  the  public’s  right  can  be  done  in  right 
of  the  proprietary  interest.  In  practice,  that  prevents  any  form  of  building  and  any 
form  of  agricultural  user  except  grazing.  Grazing,  as  stated  above,  must  soon  cease. 
Then  no  agricultural  user  will  be  possible  at  all. 

8.  But  for  the  litter  (further  discussed  below),  it  might  possibly  be  in  the  material 
interest  of  the  freeholder  and  stint-holders  to  work  to  break  the  deadlock.  But  in 
the  present  or  any  forseeable  circumstances  as  to  the  litter,  that  is  not  and  cannot 
be  so.  Nor  is  it  the  duty  of  anyone  to  act  in  the  matter.  The  district  council 
has  powers  under  the  Schemes,  but  no  duties ; it  derives  no  benefit  from  the 
Common,  nor  do  the  overwhelming  majority  of  its  ratepayers.  It  argues,  in  general, 
that  it  is  unreasonable  to  expect  it  to  spend  money  on  the  Common.  The  Parish 
Council  has  few  powers,  and  the  revenue  available  to  it  has  been  so  low  that  Hltlo 
could  be  expected  of  it.  The  National  Trust  owns  only  a handful  of  stints  (which 
are  in  fact  valueless),  and  could  not  usefully  busy  itself  in  the  matter.  Moreover, 
the  first  step  towards  any  plan  to  make  the  Common  agriculturally  useful  would 
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be  to  revoke  the  provisions  of  the  Schemes  which  give  the  public  an  unrestricted 
access  on  foot ; such  a measure  would  cause  a storm  of  abuse,  and  could  not  be 
contemplated  in  an  isolated  case.  As  part  of  a national  policy  it  would  be  easier. 

9.  Nevertheless,  It  can  scarcely  be  in  the  public  interest  that  73  acres  of  fairly 
good  land  should  become  a mere  jungle,  and  from  the  agricultural  .point  of  view 
a judicious  blend  of  public  access  and  enclosure  should  be  attempted,  as  has  been 
done  successfully  on  the  National  Trust’s  land  in  the  same  parish.  Further,  it 
seems  likely  that  that  is  the  right  solution  for  very  many  commons ; each  would 
require  a special  Scheme,  tailor-made  to  its  own  peculiarities.  Such  a solution 
would,  of  course,  mean  the  end  of  many  commons  as  we  have  known  them.  But 
the  land  would  then  play  a living  part  in  the  life  of  the  country ; to  retain  the 
present  arrangements  means  keeping  as  museum  pieces  relics  of  an  agricultural 
system  that  is  dying  or  dead. 

10.  The  case  of  Whipsnade  Common  is  further  complicated  by  the  fact  that  on 
fine  Sundays  and  Bank  Holidays  from  Easter  to  Michaelmas  very  large  numbers 
of  the  public  collect  there,  coming  with  motor-cars.  By  far  the  largest  number 
collect  at  the  end  of  the  Common  nearest  the  gates  of  the  Zoological  Society’s 
grounds ; these  people  have  mainly  come  to  see  the  animals,  but  they  grudge 
the  charge  of  eighteen  pence  which  is  made  in  the  Society’s  car  park.  In  bringing 
their  cars  on  to  the  Common  they  are  simply  trespassers ; further,  most  of  them 
park  their  vehicles  more  than  fifteen  yards  from  the  road  and  are  thus  committing 
an  offence  under  Road  Tmliic  Act,  1930,  s.  14.  (No  attempt  is  ever  made,  or  is 
ever  likely  to  be  made,  to  enforce  this  section,  and  I venture  to  think  that  it 
would  be  better  repealed,  since  the  contempt  with  which  the  public  successfully 
treat  it  tends  to  discredit  the  law  in  general.)  Most  parties  have  a meal  beside 
their  cars  either  before  or  after  seeing  the  animals,  or  both.  The  resultant  litter 
is  formidable.  It  is  dropped  in  breach  of  byelaws  under  the  Scheme  and  also 
of  County  Council  byelaws.  Neither  the  district  council,  nor  the  county  council, 
nor  the  police  make  any  attempt  to  enforce  these  byelaws.  Their  reasons  for 
inaction  are  understandable ; but  it  is  a mistake  to  allow  enactments  to  be  treated 
with  contempt.  At  the  end  of  the  Common  furthest  from  the  Zoological  Society's 
park  there  is  a smaller  collection  of  cars  and  litter.  The  people  who  collect  in  this 
part  have  come  for  a day  in  the  country.  Though  they  are  still  trespassers  (and 
mostly  guilty  of  offences  under  s.  14  and  the  byelaws)  their  case  is  quite  a 
different,  and  much  .more  deserving,  one  than  that  of  the  people  who  park  on 
the  Comimon  in  order  to  avoid  paying  for  admission  to  the  Society’s  park.  (Section 
193  of  the  Law  of  Property  Act,  1925,  does  not  apply  to  this  Common,  so  there 
are  no  offences  under  that  Act.) 

11.  The  district  council  for  many  years  refused  altogether  to  spmd  money  on 
scavenging  any  of  the  litter.  Its  case  is  understandable,  if  not  particularly  public- 
spirited.  'Whipsnade  is,  from  its  jmint  of  view,  an  obscure  corner  of  a large  district, 
with  1 per  cent,  of  its  population  and  about  2 per  cent,  of  its  rateable  value. 
The  visitors  who  bring  the  litter  bring  the  district  either  no  benefit  of  any  kind 
or  quite  a trifling  benefit.  So  why,  argues  the  district  council,  should  the  money 
of  the  ratepayers  in  the  rest  of  the  district,  some  a dozen  miles  away,  be  spent  on 
cleansing  the  common  at  all?  The  district  oO'Uncil,  under  prolonged  pressure  from 
residents  who  thought  the  litter  objectionable,  eventually  agreed  to  spend  about 
£60  a year  for  a scavenger,  which  led  to  a great  improvement.  But  the  council 
did  so  on  the  footing  that  the  council’s  oomimittee  in  charge  of  the  Common 
should  make  efforts  to  become  self-supporting  at  an  early  date.  In  pursuance 
of  this  object  the  council  in  1953  passed  a byelaiw  allowing  the  council  to  levy 
a fee  on  all  visitors  who  park  vehicles  on  the  Common.  The  Home  Office  dis- 
allowed 'it  as  ultra  vires.  The  council  then  tried  to  buy  the  freehold  of  the  Common 
so  as  to  charge  fees  as  owner.  To  this  project  there  was  a good  deal  of  local 
opposition  (based  apparently  on  the  erroneous  prop^ition  that  a Common  is  the 
common  property  of  the  public  and  that  the  ccuncil  should  give  no  countenance 
to  the  freeholder’s  claim  to  own  it)  and  there  were  abnormal  delays  with  the 
District  Valuer.  In  the  meantime  the  district  council  learned  that  the  Zoological 
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Society  had  bought  the  freehold.  So  this  scheme  too  failed.  What  action  the  new 
owner  will  take,  if  any,  remains  to  be  seen,  but  there  seems  to  be  no  prospect 
of  the  district  council  acquiring  revenue  from  sources  other  than  the  rates  suHi- 
cient  to  enalble  it  to  manage  the  Common  properly  and  to  do  so  without  expense 
to  the  rates.  Further  it  seems  that  the  services  of  the  scavenger  have  been  dis- 
continued since  the  autumn  of  1955  although  the  district  council  still  clears  litter 
baskets  on  occasions : thus  the  Common  is  in  a much  worse  state  than  a year  ago. 

12.  The  public  come  in  this  case  in  thousands  to  a relatively  small  area.  So 
long  as  they  do  so  there  is  no  prospect  of  a successful  plan  comparable  with  the 
present  arrangements  on  the  local  Trust  land.  Those  visitors  who  park  on  the 
Common  merely  to  evade  the  Zoological  Society’s  charge  of  Is.  6d,  could  and 
should  .be  driven  off.  There  are  two  ways  to  do  that : (i)  by  enforcing  s.  14  of 
the  Road  Traffic  Act,  or  a new  byelaw  prohibiting  visitors  from  parking  any- 
where on  the  common ; or  (ii)  by  making  and  enforcing  regulations  for  a heavy 
charge  (saiy  2s.  6d.  or  5s.)  upon  visitors  who  park  vehicles  on  the  part  of  the 
Common  within  (say)  half  a mile  of  the  Society’s  gates.  Since  either  cour.se 
would  cost  money,  the  second  would  be  preferable  because  it  would  produce  some 
revenue.  To  enable  any  public  authority  to  execute  such  a plan,  the  law  would  have 
to  be  altered.  The  cars  parking  on  the  rest  of  the  conamon  are  comparable  with 
the  cars  parking  on  the  Trust  land  and  would  be  manageable  if  they  were  the  only 
ones  Probably  a small  parking  charge  would  he  necessary  to  pay  for  scavenging 
the  end  of  the  co^mmon  furthest  from  the  Zoological  Society’s  entrance : but  the 
matter  would  then  be  soluble.  If  the  numbers  of  visiting  cars  were  thus  drastically 
reduced,  a scheme  for  enclosing  parts  of  the  Common  with  reasonable  public  access 
by  paths  would  become  possible.  The  Common  could  thus  be  agriculturally  useful, 
even  when  grazing  ceases. 

13.  The  alternative  at  Whipsnade,  and  probably  at  ii  tow  other  places  where 
small  commons  attract  great  crowds,  is  to  write  the  common  olV  altogether  from 
'the  point  of  view  of  agriculture,  and  to  recognise  that  it  is  really  no  more  than 
a public  park.  It  would  be  useless  to  expect  the  district  council  to  finance  such 
a park.  It  would  not  be  like  a town  park  to  which  the  townspeople  go:  the  crowds 
■at  Whipsnade  are  from  much  further  afield  than  the  di.strict.  If  this  is  to  toe  the 
solution,  it  would  be  necessary  to  buy  out  the  freeholders  and  stintholdcrs,  and 
to  vest  ’all  the  commons  in  the  country  which  were  being  treated  in  Ihi.s  way  in 
a national  Board  supported  by  the  Exchequer,  with  some  assistance  from  visitors’ 
fees.  Then  the  Board’s  commons  would  be  systematically  mown  and  .scavenged: 
the  townspeople  who  come  on  Sundays  could  be  made  to  pay  charges  to  help 
pay  for  this  work. 

14.  Assuming  that  a common  ;is  not  to  be  put  to  some  altogether  ditl'ercnl  kind 
of  use,  'there  is  not,  in  my  opinion,  any  .practicable  course  between  the  two  described 
above:  (i)  enclosure  and  cultivation,  with  adequate  public  access,  using  as  a model 
the  practice  of  the  National  Trust  in  respect  of  land  belonging  to  it  and  not  subject 
to  common  rights,  and,  (ii)  converting  the  commons  into  parks.  In  most  cases 
(i)  should  be  possible;  in  a few  (ii)  may  be  unavoidable, 

15.  There  remains  the  question  of  machinery.  The  problem  is  to  pul  some  person 
or  body  in  the  position  to  take  the  sort  of  initiative  which  the  National  Trust  takes 
where  it  is  owner  of  a common.  The  obvious  persons  to  do  that  are  the  freeholders 
and  stintholders  where  they  are  willing  to  act.  At  present  they  have  no  forum 
for  discussing  a common  policy  and  in  any  event  can  only  act  unanimously. 
Provision  should  be  made  for  them  to  have  regular  mean-s  to  convoke  and  hold 
meetings  and  to  act  by  some  form  of  majority.  If  they  are  -prepared  to  act,  they 
w'ould  apply  for  a new  Scheme  to  be  made  under  the  new  statute  that  would  be 
necessary.  The  Scheme-making  authority  should,  in  my  view,  continue  to  be  the 
district  council,  despite  its  shortcomings.  A parish  council  could  not  afford  to 
obtain  proper  advice  and  is  too  liable  to  be  dominated  by  personal  likes  and 
dislikes.  The  county  council  and  Whitehall  are  too  remote.  But  the  district  council 
should  be  put  under  an  express  duty  to  act  and  should  be  compellable  to  do  .so  by 
legal  proceedings  at  the  suit  of  the  Ministry,  the  county  council,  the  parish  council 
or  any  resident  of  the  district. 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  MR.  G.  H.  NEWSOM,  Q.C. 


1143 


16.  If  the  [proprietors  take  no  initiative,  the  district  council  should  be  required 
to  do  so,  and  should  be  comipellable  as  suggested  above.  It  should  be  entitled  to 
make  a vesting  order  vesting  all  the  proprietory  interests  in  itself  for  a term  of  (say) 
50  or  100  years  at  a full  rent  to  be  fixed  by  the  Lands  Tribunal  if  not  agreed.  It 
would  then  be  for  the  district  council  to  carry  through  the  new  plan. 

17.  Whichever  way  the  matter  was  dealt  with  so  far  as  concerns  the  proprietory 
interest,  the  district  council  should  be  entitled  and  required  to  make  a &heme, 
superseding  any  existing  scheme.  In  addition  to  all  the  powers  now  existing,  the 
council  should  be  given  power  by  such  scheme  to  rescind  any  existing  public  right 
of  access,  to  direct  enclosures,  to  close  or  open  public  footpaths,  to  appoint  officers, 
to  levy  fees,  and  to  scavenge.  Further,  it  should  be  put  under  an  enforceable  duty 
to  enforce  the  Scheme  once  made,  the  byelaws  thereunder,  and  any  provision  of  the 
general  law  the  enforoement  of  which  would  assist  in  executing  the  &heme.  There 
should  be  ample  provisions  for  persons  interested  to  appeal  against  any  draft 
Scheme. 

18.  In  extreme  cases,  of  which  on  one  view  Whipsnade  Cornmon  might  be  a 
specimen,  the  Scheme  would  provide  for  the  Common,  or  part  of  it,  to  be  converted 
into  a public  park.  This  course  should  not  be  taken  except  after  special  precautions 
and  with  the  leave  of  the  Ministry,  since  expense  will  then  fall  on  the  Exchequer. 

19.  Although  each  Scheme  will  have  to  be  adapted  to  the  peculiarities  of  a par- 
ticular common,  a measure  of  uniformity  is  essential.  Provision  should  therefore 
be  made  to  set  up  a central  advisory  body,  as  envisaged  in  the  National  Trust’s 
memorandum  with  strong  representation  from  the  amenity  organisations,  and  nature 
conservation  and  agricultural  societies.  The  district  council  should  be  required  by 
statute  to  keep  in  touch  with  this  body  throughout  its  activities  under  the  proposed 
arrangements. 

September,  1956. 


Second  Memorandum  of  Evidence  submitted  by 
Mr.  G.  H.  Newsom,  Q.C. 


1 . Since  I wrote  my  main  memorandum  for  the  Royal  Commission  there  have 
been  one  or  two  developments  of  some  interest  in  the  particular  case  of  Whipsnade 
Common,  and  I have  had  the  advantage  of  seeing  the  first  18  sets  of  the  Royal 
Commission’s  ‘Minutes  of  Evidence.  The  purpose  of  this  note  is  to  bring  the  local 
facts  up-to-date  and  to  offer  certain  general  observations  which  occur  to  me  on 
reading  those  Minutes. 

2 The  Zoological  Society  of  London  has  now  completed  the  purchase  of  the 
freehold  of  that  part  of  Whipsnade  Common  which  is  known  as  the  Green  and 
is  in  process  of  setting  up  an  advisory  Committee  to  discuss  the  amenibes  of  the 
Green,  which  the  Society  is  anxious  to  preserve.  The  constitution  of  this  Committee 
is  not  yet  precisely  known.  In  the  meantime,  however,  the  part  of  the  Common 
known  as  the  Heath  has  not  been  purchased  by  the  Society  and  the  arrangements 
in  respect  of  it  are  very  far  from  satisfactory. 


3 I should  like  if  I may,  to  say  a little  about  the  suggestions  which  appear  in 
the' Minutes  for  the  creation  of  a sort  of  Domesday  Book,  a complete  survey  of 
all  common  land  and  the  registration  of  rights  therein.  I venture  to  think  that  it 
Is  important  to  be  sure  that  the  new  legislation  will  not  set  up  too  ^andiose  and 
expensive  a system.  I do  not  think  that  any  useful  purpose  would  be  sery^  by 
a general  register  of  rights  of  common,  if  by  that  is  meant  a register  of  tm®  ^ 
such  rights.  It  seems  to  me  that  what  is  required  is  that  the  local  authority  (and  I 
d'iscuss  below  which  local  authority  it  should  be)  should  be  required  to  call  for 
the  lodging  of  claims  to  these  rights  very  shortly  after  the  new  Act  comes  into 
force.  TOie  returns  would  give  the  local  authority  enough  material  to  decide  who 
should  he  summoned  to  a provisional  committee  of  persons  claiming  proprietory 
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rights  in  each  common  in  its  area.  The  returns  and  summonses  would  not  in  them- 
selves affect  anyone’s  title.  If  a person  having  a proprietory  right  does  not  put  in 
a claim  at  the  outset,  he  would  simply  be  shut  out  of  the  provisional  commiuee 
until  he  asserted  his  right.  Conversely,  if  a person  claims  such  a right  and  is  not 
summoned  to  the  provisional  committee,  the  new  Act  should  entitle  him  to  go 
to  the  Lands  Tribunal  and  there  prove  his  right.  If  he  succeeds,  the  Tribunal  should 
make  a declaration  accordingly,  and  order  the  local  authority  to  send  him  a summons. 

4.  In  fact,  what  would  no  doubt  happen  is  that,  knowing  of  these  arrangemcnt.s, 
the  various  claimants  would  convene  a local  meeting,  sort  out  the  claims,  and 
produce  a collective  list  to  the  local  authority,  who  would  normally  act  upon  it. 

5.  These  suggestions  are  founded  on  the  arrangements  which  were  made  at 
Whipsnade  some  years  ago.  The  Parish  Council  first  asked  its  Clerk  to  inspect  the 
title  deeds  of  the  person  who  claimed  to  be  Lord  of  the  Manor.  They  were  willingly 
produced  and  the  Clerk  reported  that  they  showed  that  the  Manor  had  been  conveyed 
to  that  person.  The  Parish  Council  then  passed  a resolution  that  until  the  contrary 
was  proved  it  would  discuss  the  affairs  of  the  Common  on  the  footing  that  that 
person  was  Lord  of  the  Manor.  As  such  he  would  be  freeholder  of  the  Common 
unless  he  or  his  predecessors  had  conveyed  it  away,  of  which  there  was  no  .suggestion. 
Next,  one  of  the  commoners  convened  a meeting  of  persons  who  were  believed  lo 
claim  to  be  commoners.  The  meeting  compiled  a list  showing  that  there  were 
34  stints  and  the  names  of  the  persons  who  claimed  them.  This  list  wa.s  posted  on 
the  village  notice  boards,  and  other  claims  were  invited.  None  were  forthcoming, 
and  the  Parish  Co-uncil  and  commoners  have  since  proceeded  on  the  basis  that 
the  list  is  correct.  These  arrangements  have  provided  a satisfactory  organi.satiun 
de  facto  for  discussing  the  affairs  of  the  common.  To  be  on  the  list  is,  of  course, 
some  evidence  of  title.  But  not  to  be  on  it  merely  shuts  one  out  from  the  deliberatitins 
until  one’s  claim  to  inclusion  is  recognised  by  the  others  concerned.  I suggest  that 
arrangements  of  this  kind,  which  cost  virtually  nothing,  are  preferable  to  any  sort 
of  formal  registration,  so  far  as  concerns  consultation  between  the  owners  of 
proprietory  interests  and  the  local  authority,  and  among  the  owners  of  proprietory 
interests  themselves. 

6.  The  scheme-making  power  must,  of  course,  be  vested  in  the  local  authority 
and  the  first  issue  that  it  must  decide  is  as  to  the  type  of  scheme.  There  may.  no 
doubt,  he  a few  cases  in  which  the  scheme  could  properly  authorise  an  altogctlier 
different  type  of  user.  But  in  the  great  majority  of  cases  the  scheme  will  ncce.s- 
sarily  be  one  of  three  kinds,  viz.  (1)  that  the  land  shall  -be  used  primarily  for 
agriculture  and  that  its  efficiency  for  that  purpose  shall  be  cncourag^,  (ii)  that 
the  land  shall  be  used  primarily  as  a park  and  regulated  as  such,  or  (iii)  that  the 
land  shall  be  severed  and  used  partly  as  a park  and  partly  for  agriculture.^  Tliis, 
in  my  opinion,  is  essentially  a planning  decision,  and  to  reserve  .it  to  the  Ministry 
of  Agriculture,  Fisheries  and  Food  would  be  to  pre-judge  it.  Consequently,  I think 
it  inevitable  that  this  decision  should  -be  dealt  with  by  the  local  authority  which 
administers  the  Town  and  Country  Planning  Acts,  and  -on  appeal  by  the  Ministry 
(by  whatever  name  it  is  for  the  time  being  call^)  which  deals  with  those  Acts. 
This  is,  of  course,  a fundamental  issue  for  decision,  and  if  it  is  decided,  as  I suggest 
a number  of  existing  statutory  powers  must,  if  preserved  at  all,  be  transferred  to  the 
planning  authorities. 

7.  I do  not,  however,  mean  to  suggest  Uiat  in  practice  these  matters  should  be 
dealt  with  by  the  County  Councils.  These  are  remote  bodies  with  important  ofTicials 
and  large  revenues.  The  -ordinary  people  in  the  country  have  little  to  do  with  them, 
and  cannot  in  the  nature  of  things  feel  that  their  small  problems  are  of  much  inlercst 
to  them.  Moreover,  to  most  people  in  the  country,  the  county  town  is  a long 
journey  not  willingly  to  be  undertaken.  It  is  to  the  -nearest  market  -town  that  they 
go,  and  it  is  the  seat  of  the  district  council.  This  is  -a  modest  and  accessible  body, 
whose  chief  -officers  are  personally  known  -to  a very  great  many  people  in  the 
district.  This  council  touches  .their  lives  at  many  -points;  it  provides  the  water  and 
street  lights  (if  there  are  any),  it  empties  the  dustbins  and  the  cesspits,  it  provides 
the  rat-catcher,  it  collects  -the  rates,  and  it  builds  the  council  houses.  In  my  part  of 
the  country  it  also-  exercises,  by  delegation  from-  the  county  council,  practically 
all  the  powers  under  the  planning  Acts.  This  system  of  delegation  works  admira-bly 
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and  should  in  my  opinion  be  applied  to  commons.  It  is  essential  that  in  this  very 
thorny  subject  the  ruling  local  authority  should  be  ‘ we  ’ and  not  ‘ they  ’.  Anyone 
can  call  at  the  district  council’s  office  while  on  a shopping  expedition,  W-ith  little 
inconvenience  and  a real  hope  of  seeing  someone  responsible.  Not  so  at  every 
County  Hall. 

8.  In  the  case  of  large  commons  S5>reading  over  at  least  twO'  parishes,  it  may 
well  be  enough  to  leave  the  powers  with  the  district  council.  And  there  may  even 
be  exceptional  cases  where  the  County  Council  should  not  delegate  to  the  district 
council  at  all.  But  wherever  the  powers  reside,  it  is  essential,  for  the  requisite  local 
coafldenoe,  to  associate  the  parish  councillors  with  the  work.  That  can  normally 
best  be  done  by  setting  up  a parochial  committee  of  the  district  council  under  s.  87 
of  the  Local  Government  Act,  1933.  This  device  enables  all  the  parish  councillors 
to  take  a hand,  but  at  the  same  time  it  enables  the  district  council  to  be  represented 
and  also  to  provide  the  necessary  funds.  A great  many  parish  councils  are  far 
too  poor  to  carry  any  additional  financial  burden. 

9.  I suggest,  therefore,  that  the  structure  to  be  aimed  at  is  that  the  planning 
authority  should  have  the  scheme-making  power,  and  should  delegate  it  to  the 
district  council,  which  would  often  find  a parochial  committee  to  be  the  convenient 
organ  to  work  through.  To  this  structure  I refer  collectively  as  ‘the  local  authority’. 
The  local  authority  would  begin  by  assembling  a provisional  committee  of  persons 
claiming  proprietary  interests  in  the  common,  whether  in  the  soil  or  as  commoners  ; 
any  disputes  as  tO'  seals  on  this  body  should  go  to  the  Lands  Tribunal.  The  pro- 
vi.sioiial  commillee  would  not  wait  for  the  disputes  to  be  settled  and  would  start 
work  with  the  undisputed  claimants.  The  local  authority  and  the  provisional  com- 
mittee could  easily  be  ready  to  begin  work  within  6 months  of  the  coming  into 
force  of  the  Act. 

10.  After  consulting  the  provisional  committee,  and  any  national  advisory  body 
that  may  be  set  up,  the  local  authority  would  prepare  a draft  scheme.  It  would 
first  have  to  decide  the  type  of  scheme:  having  made  that  basic  decision,  the  clauses 
would  largely  be  common  form.  The  draft  scheme  could  reasonably  be  required 
within  a year  from  the  passing  of  the  Act.  It  might  be  highly  controversial,  as 
for  .instance  if  it  provided  that  a common  over  which  the  public  has  hitherto 
roamed  at  will,  de  jure  or  cle  facto,  shall  be  enclosed  and  public  access  shall  be 
confined  to  footpaths  laid  out  under  the  scheme.  There  should  be  a right  of  ap^al 
against  the  draft  scheme  to  the  Minister  by  lany  ratepayer  in  the  local  authority's 
area  or  by  any  person  claiming  a proprietary  interest  in  the  common.  Once  the 
appeal  was  launched  the  .national  and  local  preservation  societies,  rambling  associa- 
tions and  so  forth  would  range  themselves  (if  sufficiently  interested)  behind  the 
appellant  or  the  local  authority. 

11.  The  .scheme  would  have  a map  attached  to  it.  If  the  scheme  becomes  law 
without  objection  being  taken  to  the  map,  the  Act  should  provide  that  the  map 
slmll  be  ‘ sufficient ' evidence  of  the  fact  that  the  land  shown  on  the  map  is  common 
land.  The  word  ‘ sufficient  ’ imports  that  in  the  absence  of  other  evidence  the  map 
is  to  be  accepted.  As  time  goes  on,  the  other  evidence  will  be  increasingly  hard  to 
obtain.  But  since  this  provision  involves  an  invasion  of  the  legal  rights  of  any 
ordinary  owner  whose  land  is  shown  on  the  map  as  common  land,  any  person 
claiming  that  the  map  is  wrong  should  be  entitled  to  challenge  it  in  the  Lands 
Tribunal. 

12.  Arrangements  of  the  kind  outlined  above,  which  are  based  lon  my  own  local 
experience,  would,  I submit,  provide  cheaply,  efficiently  and  quickly  all  those 
results  of  an  elaborate  Domesday  Book  of  Commons  that  it  is  at  ail  necessary  to 
provide.  They  would  also,  I think,  commend  themselves  to  the  people,  often  in 
modest  circumstances,  who  are  concerned  in  this  type  of  case,  more  than  any  more 
complicated  and  expensive  procedures. 

13.  If  arrangements  of  this  kind  are  made,  it  would  not  much  matter  what  is 
done  about  applying  a statutory  bar  to  unexercised  rights.  But  I should  like  to 
deal  with  that  point  none  the  less.  It  has  been  suggested  that  common  rights  which 
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have  not  been  exercised  for  (say)  30  years  should  be  exUnBuishetl  As  the  law 
now  stands,  the  Limitation  Act,  1939,  normally  applies  a Id  year  mutation  period 
to  rights  in  land,  but  it  expressly  excludes  incorporeal  lights  olhcr  than  reiu-chaigcs. 
Common  rights,  being  incorporeal,  are  thus  subject  to  no  slalutoiy  bar.  It  would 
not  I think  be  right  suddenly  to  introduce  a period  of  liniilation  lor  common 
rights  in  such  a way  that  past  years  arc  to  count.  Otherwise  there  would  be  a 
wholesale  extinction  of  rights  on  dasused  commons,  greatly  to  the  adyan  age  of 
the  freeholder,  who  may  equally  have  done  nothing  lo  desei  ve  il.  Any  applioalion 
of  the  Limitation  Act  should  therefore  be  prospective  and  not  retroaclive.  But, 
if  so  there  does  not  appear  to  be  any  good  ground  lor  applying  a iwiod  of  a length 
different  from  the  ordinary  period  for  real  estale,  vix.  U years  (wuh  various 
extensions  for  disabiUly  and  so  forth).  The  suggeslion  ol  30  years  probably  conics 


When  me  iimuaiion  ijcnuu  'ul  -v  - 

Act  1833  was  reduced  to  12  yeans  in  1874,  11  would  also,  m my  view,  bo  a mislake 
to  provide  simply  for  the  exliiiction  of  lights  lhat  have  iiol  been  exorcised  wilhin 
the  proposed  period  Tho  bar  should  be  on  rights  lhat  have  not,  within  that  period, 
been  either  exercised  or  effectively  asserted.  A commoner  may  well  not  wish  or  be 
able  to  turn  out  a stated  number  of  animals  at  any  given  lime,  hut  yet  may  not 
intend  to  abandon  his  right  to  do  so.  And  if  he  takes  pail  a,s  a commoner  in 
deliberations  about  the  common,  that  should  be  enouijli  to  picscivc  his  uuc  lo 
continue  to  do  so. 

14.  There  appear  to  be  some  areas  of  land  which  have  hilhcrlo  been  IreiUcd 
as  commons  but  the  status  of  which  is  in  doubt  because  theic  seem  to  be  no 
persons  with  common  rights.  One  .such  cxiiniple  is  the  pari  ol  Wliipsnade  Common 
which  is  known  as  the  Heath  ; the  Lord  of  the  Manor  .says  (riglilly  or  wrongly) 
that  the  stint-holders  have  .no  rights  there.  It  he  is  right  it  is  dillicult  to  see  how 
the  Heath  can  be  common  land;  and  in  lhat  ea.se  it  is  doubltul  whether  Ihe  Lord 
of  the  Manor  is  freeholder,  since  his  only  title  to  the  Ifeuliold  is  that  lie  i.s  Lord 
of  the  Manor  I suppose  that  in  the  absence  of  anyone  with  a title,  Iho  soli  would 
belou"  to  the  Crown.  1 am  told,  similarly,  that  Ihe  neighbouring  coiiiinion  at 
Studham  has  lately  been  boiighl  by  the  district  cmmcil,  which  believes  that  there 
are  no  commoner.s,  but  is  treating  it  as  coinnicni  land.  In  each  ease  there  is  a 
subsisting  scheme  under  the  Commons  Act,  1899,  of  many  years  standing.  It 
should,  I think,  bo  provided  in  the  new  Act  thnl  the  exisleiice  of  any  .scheme  under 
the  old  Acts  is  ' sullicient  ’ evidence  thal  when  the  scheme  was  made  llie  hind 
expressed  to  be  subject  to  it  was  common  land. 


15  I should  next  like  to  refer  to  the  queslion  of  Ihe  voting  rights  of  the  com- 
moners and  the  voting  rights  and  veto  of  tho  freeholder.  The  provi.sional  cotimiillce 
which  1 contcmplale  should  be  set  up  at  the  outset  wtmUl  be  purely  coii.siillative 
and  should  vote  simply  by  a show  of  hands  willi  every  person  present  having  one 
vole  But  the  .scheme  when  made  will  oflcn  provide  for  formal  meolings  ol  the 
proprietors  and  will  confer  voting  rights  upon  them.  Those  rights  should,  in  my 
opinion  be  strictly  according  to  Ihe  value  of  the  voter’s  inleresl  and  a niiijorUy 
should  bind  the  minority.  The  freeholder's  right  would  thus  cease  to  be  'iiccc.s.snrily 
a right  to  a veto ; but  the  value  .of  his  interc.st  may  in  fact  range  hetwoon  being  over- 
whelming and  .negligible.  The  valuation  may  not  always  be  easy,  and  since  tho 
majority  is  to  bind  the  minorily,  these  provisions  of  Ihe  scheme  are  in  derogalion 
of  rights  of  properly  and  must  bo  carefully  safeguarded.  I suggest,  therefore,  limt 
while  the  local  authority  .should  .put  express  provisions  as  to  the  voting  rights  inlo 
its  draft  scheme,  these  provisions  .should  mot  be  subject  lo  the  appeal  U>  the  Minister ; 
instead,  tho  Act  .should  provide  Uiat  after  any  appeal  lo  the  Minister  o.ii  llie  other 
parts  of  the  scheme  is  disposed  of,  and  Ihe  scheme  is  otherwise  ready  to  go  into 
effect,  the  voting  provisions  .should  he  subject  to  an  appeal  to  tlie  Lands  Trihunnl. 


16  1 have  thus  suggested  lhat  where  there  are  disputes  as  to  proprietary  rigliLs 
and  rights  consequential  upon  the  proprietary  rights,  the  l.aiids  'fribunal  should 
have  jurisdiotio.n.  1 suggest  this  tribunal  because  il  is  especially  skilled  in  matters 
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of  property  land  valuatioin,  and  because  it  is  itinerant.  It  would  be  a pity  to  thrust 
this  jurisdicticai  'Cm  the  County  Court  which  is  already  overworked,  or  on  Quarter 
Sessions,  which  are  not  usually  concerned  with  matters  of  pTpE»rty.  The  amounts 
involved  will  usually  be  too  small  for  the  High  Court.  But  while  there  should,  in 
my  view,  be  an  appeal  on  these  subjects  as  of  right  to  the  Lands  Tribunal,  it  rai^t 
be  worth  considering  whether  to  provide  means  for  these  disputes  to  be  referred 
by  consent  to  a special  referee.  I suggest  that  for  each  county  one  or  two  practising 
lawyers  should  be  appointed  by  the  County  Council  to  be  special  referees  for  this 
purpose ; thus  the  parties  would  know  who  is  available  to  try  their  dispute.  If 
the  special  referees  chosen  for  a given  county  command  confidence,  they  would 
probably  deal  with  most  of  the  issues  in  the  county  by  consent.  If  not,  the  Lands 
Tribunal  would  decide.  The  special  referees  would  have  the  powers  of  an  ordinary 
arbitrator,  and  would  be  subject  to  the  usual  rights  of  the  parties  to  go  to  the 
Court  on  case  stated. 

February,  1957. 

Examination  of  Witness. 

Mr.  G.  H.  Newsom,  O.C. 


Called  and 

5414.  Chairman : We  are  most  grate- 
ful to  you,  Mr.  Newsom,  for  sending  us 
your  two  memoranda.  I do  not  think 
I have  any  questions  to  ask  on  the  first, 
relating  to  Whipsnade.  I should  like  to 
go  straight  on  to  your  general  memoran- 
dum, where  you  have  been  good  enough 
to  go  through  the  published  Minutes  of 
Evidence  and  to  make  observations  on 
some  of  the  proposals  in  them.  On  para- 
graph 3,  I have  quite  a number  of  points. 
First,  although  it  proposes  the  mere 
registration  of  claims,  some  of  the  later 
provisions  of  the  memorandum,  particu- 
larly paragraph  15  about  voting  rights, 
suggest  that  there  would  have  to  be 
rather  more  than  that;  would  it  not  be 
necessary  to  make  some  investigation  of 

the  validity  of  claims? Mr.  G.  H. 

Newsom : Yes,  at  a later  stage  no  doubt. 
The  paragraph  is  intended  to  deal  with 
the  initiation  of  any  reform  which  has 
to  be  made.  It  will  be  necessary  to  get 
together  the  people  who  say  they  have 
interests  in  a common,  in  order  that 
there  may  be  some  forum  for  discussion 
with  the  local  authority  before  any  effec- 
tive legal  action  is  taken. 

5415.  At  this  stage,  they  would  not 
make  a scheme  for  regulating  their  rights 

on  the  common? ^No,  I had  visualised 

that  one  would  begin  by  getting  together 
the  people  who  say  that  they  have  a legal 
interest  in  a common,  as  owners  or  as 
stint-holders  or  whatever  it  is,  and  prob- 
ably in  most  cases  there  would  really  be 
no  dispute  a.bout  the  fact  of  their  in- 
terest. Those  people  would  be  brought 
together  under  the  auspices  of  the  local 


Examined. 

authority,  or  if  they  chose  would  get 
together  among  themselves  and  open 
negotiations  with  the  local  authority.  If 
at  that  stage  it  became  clear  that  there 
was  a serious  dispute,  the  disputants 
would  not  be  seated  on  the  provisional 
committee  until  their  claim  was  estab- 
lished. 

5416.  Mr.  Arnold-Baker : Is  this 

really  a device  for  getting  on  with  the 
job  quickly? Yes. 

5417.  Sir  George  Pepler:  You  say  at 
the  end  of  paragraph  3 : 

‘If  a person  having  a proprietary 
right  does  not  put  in  a claim  at  the 
outset,  he  would  simply  be  shut  out  of 
the  provisional  committee  until  he 
asserted  his  right’. 

Would  you  put  a time  limit  to  that? 

I do  not,  with  respect,  see  why  there 
should  be  a time  limit.  In  many  places 
there  might  easily  be  persons  with  com- 
mon rights  who  were  not  resident 
neanby,  and  the  fact  that  they  did  not 
at  first  assert  their  right  to  be  seated  on 
the  consultative  committee  should  not 
deprive  them  of  that  right  if  and  when 
they  choose  to  exercise  it.  You  may  at 
a later  stage  have  to  impose  a statutory 
bar  on  unclaimed  rights,  but  that  would 
be  many  years  later. 

5418.  Chairman : If  a person  does  not 
make  a claim  to  have  any  rights,  in 
course  of  time  would  his  rights  in  fact 

be  lost? ^The  law  would  have  to  be 

altered  in  order  to  do  that,  and  I think 
that  that  should  be  done.  As  I say  later 
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on  in  the  memorandum,  the  Limitation 
Act  does  not  apply  to  incorporeal  heredi- 
taments at  present,  and  since  I should 
have  thought  that  it  would  be  very  un- 
reasonable if  a right  were  asserted  after 
The  lapse  of  three  decades,  I think  that 
The  Limitation  Act  should  be  altered. 

5419.  This  really  arises  on  paragraph 
13,  but  perhaps  we  could  deal  with  the 

point  now. 1 was  not  envisaging  that 

any  commoners  should  be  excluded  from 
consultation  for  as  long  as  their  legal 
rights  were  not  statute  barred,  notwith- 
standing their  absence  at  the  Ijeginning. 

5420.  But  would  the  effect  of  their 
not  claiming  either  at  the  beginning  or 
within  a prescribed  period  in  fact  be 
That  their  rights  would  be  taken  away 

by  prescription? If  at  the  end  of  the 

statutory  period  they  have  not  claimed 
to  be  seated  or  to  have  a voice  in  the 
matter,  then  I think  they  should  lose 
their  rights. 

5421.  Mr.  Arnold-Baker:  When  would 

the  statutory  period  begin? ^That  is 

a matter  of  some  difficulty.  I think  I say 
later  in  my  paper  that  it  would  be  quite 
^v^o^g  to  make  it  run  as  from  some  point 
in  the  past,  because  it  has  been  known 
up  to  now  that  the  Limitation  Act  does 
not  apply  to  this  kind  of  right.  I suggest 
chat  it  should  begin  to  run  from  the  pass- 
ing of  the  Act,  or  six  months  after. 

5422.  And  not  from  the  making  of  a 

scheme? 1 do  not  quite  see  why.  The 

law  will  have  been  altered  and  the  atten- 
tion of  all  concerned  will  be  drawn  to 
that  alteration  by  the  passing  of  the  Act 
and  the  publicity  accompanying  it.  I 
am  not  suggesting  a very  short  statutory 
period,  as  you  see,  but  twelve  years  at 
least. 

5423  Chairman:  Why  twelve  years? 
I ought  perhaips  to  say  that  I myself 
made  the  suggestion  of  thirty  years,  but 
what  I had  in  mind  was  the  maximum 
period  of  limitation  for  a person  under 
some  sort  of  disqualification  or  dis- 
ability at  the  time. Common  rights, 

though  they  are  incorporeal,  are  of 
course  rights  to  real  estate,  and  as  the 
normal  period  for  real  estate  is  twelve 
years  I merely  suggested  that  they  should 
march  together.  The  terminus  a quo  of 
course  is  a matter  that  the  statute  would 
have  to  determine,  and  it  might  well  be 
the  passing  of  the  statute. 


5424.  But  if  public  notice  is  given 

that  persons  who  claim  common  rights 
should  enter  a claim  forthwith,  then  need 
one  wait  for  twelve  years  after  that  be- 
fore they  are  statute  barred? Jf  1 

may  answer  a question  with  a question, 
would  it  not  be  rather  curious  suddenly 
to  introduce  a period  less  than  the  nor- 
mal period  for  real  estate  into  this  one 
subject?  I suggest  that  would  be 
anomalous. 

5425.  Mr.  Arnold-Baker:  And  especi- 
ally when  there  was  no  period  of 

limitation  whatever  before. Exactly, 

that  is  the  point,  there  is  no  period  at  all 
now.  You  must  start  from  somewhere, 
from  the  passing  of  the  Act  if  convenient, 
and  in  my  view  it  would  be  reasonable 
that  the  period  should  run  from  then. 

5426.  Chairimm:  Have  you  known 

any  cases  in  which  it  has  been  admitted 
that  a person  with  common  rights  can 
in  fact  lose  them  by  mere  non-user?--  - 
That  is  not  possible. 

5427.  I looked  this  up  yesterday  and 
I found  that  Joshua  Williams  in  “ Rights 

of  Common  ” said  it  was. 1 am 

astonished  to  hear  it. 

5428.  So  was  I astoni, sited  to  read  it. 
but  he  says  it  is  possible ; one  can  of 
course  surrender  these  rights,  and  the 
argument  presumably  is  that  one  can 
therefore  imply  a surrender  of  common 

rights. It  would  be  a sort  of  back- 

handed  doctrine  of  lost  modern  release. 
1 would  not  quarrel  with  Joshua 
Williams,  of  course,  but  I have  never 
met  the  argument  myself. 

5429.  He  gives  no  authority  whatever 

for  the  statement. He  is  him.self 

authority — he  is  dead,  you  see! 

5430.  You  suggest  also  that  the  Lands 

Tribunal  be  used  for  the  purpose  of  in- 
vestigation ; would  you  like  to  elaborate 
that? 1 hope  this  is  not  an  im- 

pertinence— think  it  is  a very  good 
Tribunal.  It  is  a new  one,  as  you  know, 
a mixture  of  barristers  and  surveyors.  T 
have  recently  had  to  read  all  'their  deci- 
sions on  the  alteration  of  restrictive 
covenants  and  I thought  them  very  good. 
They  are  not  as  grand  as  the  High  Court, 
and  the  cases  about  commons  will 
usually  be  too  small  for  the  High  Court. 
They  are  not  as  overworked  as  the 
County  Court.  They  are  itinerant  and  will 
set  up  their  court  in  the  town  hall  or 
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the  village  hall  it  necessary.  For  people 
appesiring  before  them,  they  are  much 
more  like  a Ministerial  inquiry,  except 
of  course  that  some  of  their  members 
are  trained  persons  in  the  legal  sense, 
and  the  surveyors  of  course  have  learned 
much  law  from  the  lawyers, 

5431.  It  has  been  suggested  to  us  by 
some  witnesses,  and  I think  you  yourself 
mention  the  possibility  later  on,  that  the 
county  council  might  employ  members 
of  the  Bar  to  do  the  preliminary  investi- 
gation, with  a tight  of  appeal  possibly  to 
ihe  Fligh  Court  or  to  the  Lands  Tribunal. 
Might  that  not  be  a cheaper  system? 

1 pul  it  towards  the  end  of  my 

memorandum  as  a voluntary  alternative. 

1 was  only  suggesting  that  the  county 
council  should  say  that  for  their  county 
Mr.  A.  and  Mr.  B.  were  the  suggested 
arbitrators,  and  parties  not  wishing  to  go 
to  the  Lands  Tribunal  might  be  well 
advised  to  agree  to  take  their  arbitration. 
In  that  way  the  arbitrators  might  well 
acquire  a good  deal  of  experience  and 
so  be  both  helpful  and  cheap. 

5432.  Sir  George  Pepler:  Would  they 
not  be  fortified  if  they  had  a surveyor 

with  them  as  in  the  Lands  Tribunal? 

I do  not  think  that  the  surveyor  is  the 
most  important  member  of  the  Lands 
Tribunal  for  these  problems,  which  are 
mainly  concerned  with  legal  rights.  1 
should  expect  these  cases  to  be  taken 
normally  by  the  legal  members. 

5433.  Chairman : How  does  the  matter 
stand  in  regard  to  costs,  with  the  Lands 

Tribunal? ^'fhe  Lands  Tribunal  has 

an  absolute  jurisdiction  to  make  any 
order  as  to  costs  it  likes.  My  experience 
is  with  the  operation  of  Section  84  (1) 
of  the  Law  of  Property  Act  dealing  with 
restrictive  covenants.  I have  known  of 
cases — there  are  about  half  ^ a dozen,  I 
think,  in  their  recorded  decisions — ^where 
they  have  given  costs  on  the  High  Court 
scale.  In  the  vast  majority  of  cases  where 
they  have  awarded  costs  it  has  been  on 
County  Court  Scale  3 ; in  some  cases 
they  have  made  a lump  sum  award,  in 
some  an  award  based  on  one  of  the 
County  Court  lower  scales.  They  are  very 
sensible  about  costs,  pd  they  measure 
them  in  accordance  with  the  size  of  the 
matter. 

5434.  In  most  cases  would  the  costs 
claimed  by  the  applicant  be  fairly  small? 
Yes,  because  the  work  would  mostly 


be  done  by  solicitors.  It  is  not  one  of 
those  tribunals  before  whom  you  must 
have  counsel ; indeed  very  often  they 
hear  the  laity,  but  common  rights  are  a 
technical  subject  and  people  would  prob- 
ably be  ill  advised  to  plead  their  own 
cases  in  a real  dispute. 

5435.  Mr.  Arnold-Baker:  Is  it  right 

to  say  that  the  County  Courts  are  over- 
worked?  1 am  told  so.  I have  not 

been  before  one  for  some  years,  but  as 
you  know  they  have  lately  had  their 
jurisdiction  increased  from  £200  to  £400, 
and  certainly  one  hears  it  said  that  if  a 
heavy  case  in  the  County  Court  goes 
forward  from  day  to  day  it  causes  great 
inconvenience.  My  impression^  is  ^ that 
they  are  overworked,  but  it  is  a 
secondhand  impression.  As  you  know, 
they  are  also  more  burdened  with  cases 
on  the  Rent  Acts.  I should  not  like  to 
say  whether  that  work  will  get  heavier 
or  lighter  after  the  passing  of  the  new 
Bill. 

5436.  Chairman-.  On  paragraph  5,  I 
notice  that  at  Whipsnade  the  clerk  to  the 
parish  council  was  able  tD  make  the  first 

investigation  of  title. ^Yes,  we  asked 

him  to  do  so.  T was  then  on  the  parish 
council. 

5437.  Would  it  normally  be  feasible 
to  hand  over  the  investigation  of  the 
title  tO'  a common  to  the  clerk  to  the 

parish  council? It  depends  on  the 

circumstances. 

5438  Was  there  a deed  at  Whip- 
snade?  ^Yes.  In  this  case  there  was 

a conveyance — I saw  it  as  a matter  oi 
fact—of  a particular  farm  and  of  the 
manor,  and  in  the  absence  o-f  any  other 
claim  to  the  common  the  conveyance 
of  the  manor  carried  the  freehold  of 
the  common  with  it.  It  might  very  well 
not  have  been  so  easy,  and  that  is  the 
reason  why  I do  not  suggest  that  the 
clerk  to  the  parish  council  should 
normally  do  it.  Once  one  gets  a little 
further  up  the  local  government 
hierarchy  the  officials  are  more  often 
legally  qualified. 

5439.  The  only  other  point  I have  on 
this  paragraph  is  that  in  this  case  one 
of  the  commoners  convened  the  meet- 
ing ; normally  would  one  not  expect 
the  lord  of  the  manor  to  convene  it? 
—Yes.  In  this  case  the  comm'oner 
was  a solicitor,  and  the  lord  of  ffie 
manor  a farmer  and  it  was  easier  for 
the  solicitor  to  convene  the  meeting. 
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5440.  In  paragraph  6 you  suggest 
there  are  three  possible  types  of  scheme. 
The  number  of  pO'Ssible  uses  which 
have  been  suggested  tO'  us  by  our  wit- 
nesses is  extremely  large,  ranging  from 
use  for  defence  purposes  to  use  for 
smallholdings  or  allotments.  Why  do 
you  suggest  that  the  appropriate  Minister 
is  the  Minister  of  Housing  and  Local 

Government? 1 did  so  deliberately, 

of  course,  because  the  issue  to  be  settled 
is  the  kind  of  user,  which  it  is  normally 
the  Ministry  of  Housing  and  Local 
Government’s  function  to  determine.  I 
believe  that  to  give  the  decision  to  the 
Minister  of  Agricultulre  would  be  to 
pre-judge  it,  because  the  issue  in  most 
rural  cases  is  between  agriculture  in  a 
broad  sense,  and  something  else. 

5441.  Is  it  not  very  often  an  issue 
between  different  types  of  agriculture? 

^That  may  be  so  at  a later  stage,  but 

the  first  decision  is  whether  the  land  is 
to  be  used  for  agriculture  or  not. 

5442.  Mr.  Lubbock:  Do  you  include 

forestry  in  agriculture? Certainly. 

5443.  Professor  Akin  Roberts:  You 
do  not  suggest  under  paragraph  6 (i)  any 
particular  type  of  land  use ; is  the  impli- 
cation that  if  a common  was  very 
spacious  holdings  would  be  carved  out 

of  it? ^At  this  stage  I am  concerned 

simply  with  the  ministerial  decision  as 
to  the  type  of  user.  At  a later  stage,  when 
the  details  of  the  scheme  are  being 
settled,  the  common  may  be  found  to 
be  too  big  to-  be  handled  economically  as 
one  unit,  or  it  may  be  too  small  and  have 
to  be  thrown  in  with  a neighbouring 
farm. 

5444.  Chairman : Mi^t  it  not  depend 
upon  which  type  of  agricultural  use  was 

made  of  it? ^I  venture  to  think  that 

in  view  of  the  number  of  possible  uses 
of -common  land  which  have  ^en  put 
to  you  the  first  question  to  be  settled 
in  each  case  is  whether  it  is  to  be  used 
for  agriculture  in  the  broad  sense,  or  for 
something  else.  Having  settled  that  point 
there  may  well  be  scope  for  argument  at 
the  next  remove. 

5445.  On  paragraph  8,  there  is  an 
argum.ent  that  the  county  council  rather 
than  the  district  council  should  be  the 
pthority  concerned  because  these  local 
issues  are  very  often  extremely  contro- 
versial, and  the  parties  concerned  may 
even  be  members  of  the  district  council 


itself.  Do  you  think  that  the  district  is 
too  near  to  the  problem  to  be  able  to 

handle  it  effectively? ^It  was  for  that 

reason  that  I suggested  that  this  problem 
should  come  into  the  sphere  of  the  Minis- 
try of  Housing  and  Local  Government ; 
the  county  council  would  thus  be  the 
scheme-making  authority,  and  though 
the  district  council  could  take  action  by 
delegation,  as  is  almost  always  the  case 
in  my  part  of  the  world  in  town  and 
country  planning  matters,  the  power  to 
make  schemes  would  remain  with  the 
county  authority  who'  could,  of  course, 
as  it  often  does  now,  take  the  decision 
on  particular  cases  out  of  the  district 
council’s  hands  and  give  it  to  the  county 
planning  committee. 

5446.  Would  the  effective  decision.s  be 

taken  by  the  county  council? Yes, 

but  only  in  cases  where  it  was  unsuitable 
for  them  to  be  taken  below.  I should 
have  thought  that  was  a workable  system 
because  it  would  allow  the  iincontrovcr- 
sial  cases,  and  those  where  there  was 
no  question  of  a personal  interest,  to  be 
dealt  with  at  a level  to  which  people 
have  ready  access.  I think  that  one  could 
normally  trust  the  officials  of  the  rural 
district  council  to  tell  the  county  pUin- 
inLng  officer,  to  whom  all  schemes  would 
go,  which  decisions  he  should  advise  his 
committee  to  remove  to  the  county 
council.  T believe  that  there  are  some 
very  large  commons,  particularly  in 
Wales,  whose  use  should  also  be  decided 
by  the  county  council,  for  the  different 
reason  that  they  .slraddlc  more  than 
one  county  district. 

5447.  What  should  happen  if  a com- 
mon straddles  more  than  one  county? 

^Then  there  would  have  to  be  some 

kind  of  joint  coimmittee. 

5448.  Why  do  you  prefer  the  parochial 

committee  to  the  parish  council? 

Because  it  enables  authority  from  above 
to  be  injected  into  the  parish  council. 
The  parochial  committee  must  include 
rural  district  councilloirs. 

5449.  Mr.  Arnold-Baker:  In  practice 
are  there  many  parochial  committee.s? 
- — iWe  have  one  at  Whipsnade.  I have 
also  been  told  that  Radlett,  whicli  is 
almost  a town,  is  run  by  the  parish 
council  with  the  rural  district  councill-ors 
sitting  together  as  a parochial  com- 
mittee. Those  are  the  only  two  I happen 
to  have  run  across,  but  the  section  is  in 
the  Act. 
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5450.  In  fact  such  parochial  com- 
mittees are  extremely  rare  and  set  up 
■with  great  reluctajice.  Can  you  think  of 

any  way  of  getting  round  that? ^The 

rural  district  council  would  probably 
want  to  deal  with  all  their  commons, 
but  that  might  well  be  another  reason 
for  using  the  existing  planning  machin- 
ery, since  the  parish  council  could  then 
appeal  to  ithe  county  council  in  cases  of 
dispute  ; the  county  council  is  the  master 
and  could  bring  pressure  Oiii  the  rural 
district  council.  1 am  afraid  the  three- 
decker  system  of  local  government  makes 
this  sound  very  complicated,  but  it  works 
much  better  in  practice  than  one  might 
think. 

5451.  Mr.  Lubbock:  Is  it  not  quite 
common  for  county  councils  to  delegate 

their  powers  to  district  councils? 

Yes. 

5452.  Chairman:  is  your  point  that 
most  parish  councils  would  have  insulR- 
cient  funds  in  any  case  to  deal  with 
schemes,  and  that  it  would  be  easier 
for  the  district  or  the  county  council 
to  provide  the  money  by  delegation  to  a 
parochial  committee  than  to  a parish 

council? Yes.  The  money  that  in 

.such  a case  the  parochial  committee 
spends  is  the  money  of  the  district  coun- 
cil, and  in  a small  place  that  fact  is  of 
great  importance,  since  the  parish  coun- 
cil’s resources  are  too  often  very  slen- 
der. 

5453.  Turning  to  paragraph  10,  would 
the  national  advisory  body  represent 
amenity  societies  and  organisations 

generally  interested  in  commons? 

Yes  ; that  is  a reference  back  to  my  first 
memorandum  and  through  that  to  the 
National  Trust’s  memorandum.*  I felt 
the  Trust  knew  better  than  I who 
should  be  on  it.  Tt  was  meant  to  include 
amenity  societies,  the  Nature  Conser- 
vancy, and  so  forth. 

5454.  In  paragraph  11  you  make  a 
useful  suggestion  about  the  map  being 

‘ sufficient  ’ evidence, You  are 

acquainted  with  the  case  re  Di/ce  ami 
Boots-  Cash  Chemi.s-ts’  Contract  1 am 
sure.  It  is  derived  from  that. 

5455.  Profe.'isor  Stamp:  Do  you  en- 

visage general  use  of  the  ordnance  sur- 
vey 25  inches  to  the  mile  maps  or  the 
6 inches  to  the  mile? 'It  depends  on 


* Minutes  of  Evidence  8. 


the  scale  of  the  common.  It  might  well 
be  desirable  with  a small  common  to 
use  the  25  inch  scale,  but  for  a large 
common  I should  have  thought  that  the 
6 inch  scale  would  do.  For  Whipsnade 
Heath  and  Green,  for  instance,  the  6 
inch  scale  is,  I think,  quite  adequate  for 
practical  purposes ; ibut  for  a smaller 
common  one  might  have  to  use  the  25 
inch  scale.  An  ad  hoc  survey  would  be 
quite  unnecessary. 

5456.  On  paragraph  12,  would  you 

enlarge  on  your  reference  to  an  elaiMr- 
ate  Domesday  Book  of  commons?  I 
myself  had  envisaged  under  that  title 
just  what  you  yourself  appear  to 
advocate. 1 was  referring  to  a sug- 

gestion in  one  of  your  published  Minutes 
of  Evidence  which  appeared  to  envisage 
the  registration  of  title  to  all  commons. 
I was  very  much  concerned  to  counter 
this  suggestion,  because  for  one  thing 
I am  pretty  confident  that  the  Land 
Registry  could  not  in  practice  take  the 
job  on,  and  for  another  there  seemed  to 
be  a wrong  assumption  that  mere  lodg- 
ing of  a claim  to  registration  would 
confer  the  title  that  a land  certificate 
does.  My  suggested  arrangements  are 
very  much  more  pragmatic.  Xt  would  not 
matter  greatly  if  there  were  minor  in- 
accuracies in  the  map  attached  to  a 
scheme,  but  it  would  matter  terribly  if 
there  were  even  minor  inaccuracies  in  a 
registered  title.  Again,  my  ideas  connect 
with  the  very  simple  method  I advocate 
for  making  claims  and  setting  up  a pro- 
visional committee  without  very  much 
investigation  ; whereas  if  the  matter  were 
put  into  the  hands  of  the  Land  Registry 
f suppose  they  would  have  to  take,  in 
every  one  of  the  enormous  number  of 
cases,  the  same  very  complex  action  as 
the  Registry  takes  on  a first  registration. 
I believe  that  at  the  present  rate  it  takes 
three  weeks  to  get  the  most  straight- 
forward title  registered. 

5457.  Do  you  advocate  then  a regis- 

ter, which  some  of  us  may  think  of  as 
a Domesday  Book,  but  without  going 
through  the  elafborate  procedure  of  regis- 
tration of  title? Yes. 

5458.  Would  you  also  have  a register 

of  rights? ^Yes ; if  all  the  informa- 

tion available  in  the  local  council  offices 
was  assembled  there  would  be  a great 
deal  of  prima  facie  evidence.  I put  it 
as  low  as  that. 
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5459.  Chairman:  What  happens  when 
a commoner  with  a common  in  gross. 

dies  intestate? ^The  common  right 

would  pass  to  his  administrator. 

5460.  Suppose  he  had  no  next  o£  kin? 

^Then  it  is  bona  vacantia  and  goes 

to  the  Treasury  Solicitor — the  Crown, 
except  in  the  County  of  Lancaster  where 
it  goes  to  the  Duchy. 

5461.  But  would  the  Crown  ever  hear 

of  it? If  a commoner  with  a com- 

mon in  gross,  who  was  sitting  on  the 
management  committee,  died,  somebody 
would  no  doubt  write  to  the  Treasury 
Solicitor  about  it  if  his  right  was 
important. 

5462.  Mr.  Arnold-Baker : Is  that  not 
almost  exactly  the  one  thing  they  would 

not  do? ^It  depends  whether  they 

wanted  to  get  rid  of  his  rights  or  not. 
If  he  had  been  a .man  whose  vote 
counted  there  might  be  applications  from 
all  sides. 

5463.  Chairman:  What  happened  be- 
fore 1884,  which,  I believe,  is  the  date 
when  the  right  of  common  in  gross  be- 
came heritable.  Did  it  not  pass  to  the 

heir? ^I  do  not  know  the  significance 

of  1884  in  this  connection. 

5464.  I am  told  that  before  the  Intes- 
tate Estates  Act  of  1844  incorporeal 
hereditaments  did  not  pass  to  the  heir, 
but  just  lapsed.  I simply  mentioned  that 
to  emphasise  the  difficulty  of  getting  a 
complete  register  of  common  rights. 
Would  it  not  be  difficult  to  discover  all 
these  odd  cases  and  get  them  on  to  the 

register? It  would  be  very  popular  at 

the  Bar  if  they  were  registered! 

5465.  Sir  George  Pepler:  Would  they 

be  local  registers? Yes  ; maintained 

in  theory  by  the  county,  in  practice  by 
the  district  under  delegated  powers. 

5466.  Would  they  be  collected 

together? ^Yes,  in  the  Shire  Hall  for 

future  reference.  There  could  be  an 
arrangement  'with  the  district  office  for 
them  to  be  copied  automatically  for  the 
county  and  also  for  the  central  advisory 
body.  A large  mass  of  miaterial  would 
become  deposited  with  the  central 
advisory  body  in  the  course  of  time. 
That  body  has  to  be  kept  in  contact  with 
the  progress  of  schemes  all  the  way 
thrO'Ugh  the  machine. 


5467.  Professor  Stamp:  On  paragraph 

13,  would  you  care  to  define  ' profit  a 
prendre”! It  is  a right  to  take  some- 

thing from  the  soil  of  another — an  in- 
corporeal right  in  alieno  solo.  If  you  had 
a right  to  take  gravel  from  my  garden 
that  would  be  a profit  h prendre,  or  to 
take  my  grass  by  the  mouths  of  your 
cattle,  or  to  fish  my  fish  by  the  rods  of 
your  family.  The  essence  is  that  part  of 
the  soil  is  severed  and  becomes  a chattel 
of  someone  other  than  the  owner  of  the 
soil. 

5468.  Chairman : On  paragraph  14,  we 
asked  Mr.  Johnston  of  the  Institute  of 
Conveyancers  about  the  commons  with- 
out any  known  owner,  and  we  came  to 
the  conclusion.  I think,  that  they  must 

belong  to  the  Crown. 1 am  very  much 

relieved  to  hear  that  he  agrees,  because 
he  is  particularly  learned  on  thi.s  subject. 
If  he  says  so,  then  it  is  sure  to  be  right. 

5469.  Mr.  Arnold-Baker:  Will  the 

Crown  not  be  rather  alarmed  to  discover 

this? It  might  be  very  much  pleased. 

Some  of  them  may  be  valuable.  After 
all,  in  principle  it  is  no  more  alarming 
than  on  those  occasions  from  lime  to 
time  when  the  Crown  receives  a very 
large  estate  as  bona  vacantia. 

5470.  Professor  Stamp:  In  the  trans- 
fer of  the  lordship  of  the  manor  to  a 
local  authority,  such  as  a county  or  a 
district  council,  the  conveyance  is  of  the 
rights  and  title  of  the  lord  of  the  manor 
in  some  cases,  but  not  in  others.  What 
happens  when  the  rights  and  title  tire 

split? ^These  things  can  easily  happen. 

It  there  was  a common  covered  with  a 
great  deal  of  scrub,  and  the  lord  of  the 
manor  was  interested  in  the  rabbiting, 
he  might  keep  back  the  manor  and  con- 
vey the  soil,  I am  afraid  I have  not  seen 
such  a conveyance  myself. 

5471.  We  have  met  certaia  cases  where 
it  is  claimed  by  the  former  lord  of  the 
manor  that  a local  authority  has  acquired 

the  lordship  of  the  manor. ^That  would 

depend  entirely  on  the  terms  of  the  con- 
veyance. In  a case  where  some  person 
was  undoubtedly  the  lord  of  the  manor 
and  as  such  had  ve.slcd  in  him  the  soil 
of  the  common,  if  he  conveyed  the 
manor  to  the  county  council,  say,  with- 
out other  explanation  I do  not  think 
there  is  any  doubt  that  the  county  council 
would  then  Oiwn  both  the  manor  and  the 
soil.  If  on  the  other  hand  the  vendor 
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had  in  terms  conveyed  the  soil,  I do 
not  think  there  is  any  doubt  that  the 
county  council  would  not  necessarily  get 
the  manor  as  well. 

5472.  Does  that  mean  that  the  cases 
of  sales  of  lordships  of  the  manor  which 
we  hear  about  are  in  tact  nothing  but 

sales  of  ancient  deeds? ^In  practice  I 

imagine  that  must  often  be  so. 

5473.  Chairman:  I think  the  position 
in  these  cases  is  that  the  lord  of  the 
manor  has  disposed  of  all  his  freeholds 
in  the  manor  without  disposing  in  terms 
of  the  lordship;  do  you  think  that,  the 
lord  having  conveyed  the  soil  of  a com- 
mon to  the  local  authority,  the  local 
authority  has  become  the  lord  of  the 
manor  because  the  common  was  all  that 

was  left  of  the  manor? should 

doubt  whether  that  is  so  in  principle. 

I am  speaking  now  without  the  book. 
There  are  other  rights  than  soil  rights. 
There  might  be  important  sporting, 
mineral,  or  fishing  rights. 

5474.  Mr.  Lubbock:  But  could  the 

lord  sell  the  soil  of  a common  and  yet 
retain  the  mineral  rights? Indeed  yes. 

5475.  Without  expressing  it  specific- 

a]ly7 It  depends  how  the  conveyance 

is  worded.  There  might  be  questions  of 
construction.  But  unless  some  of  the 
mineral  or  soil  rights  had  been  severed 
from  the  manor  the  conveyance  of  the 
manor  in  those  words  would  carry 
all  that  bundle  of  rights  which  at  the 
date  of  the  conveyance  went  with  the 
manor.  They  could  then  be  sliced  up 
again  if  the  parties  were  so  minded  ; and 
one  might  arrive  at  the  position  cited 
by  Professor  Stamp  where  nothing  is  left 
of  the  manor  but  a number  of  title 
deeds. 

5476.  Professor  Stamp:  Are  there  not 
some  actual  cases  where  people  from^ 
Texas  have  purchased  the  title  of  ‘ lord  ’ 
but  are  not  even  allowed  to  take  the 
deeds  or  any  documents  out  of  this 

country? ^That  might  well  be  so.  I 

think  there  is  a section  about  it  in  the 
Law  of  Property  Act,  1922.* 

5477.  How  could  they  be  sold? 

One  can  sell  an  incorporeal  heredita- 
ment with  no  content.  To  a Texan  a 
piece  of  English  real  estate  may  appear 
to  he  very  advantageous. 

* Law  of  Property  Act,  1922,  S.144A,  added 
by  the  Law  of  Property  (Amendment)  Act, 
1924. 


5478.  Sir  George  Pepler:  In  paragraph 
15  you  refer  to  the  value  of  the  voter’s 
interest.  How  would  that  be  ascertained? 
A surveyor  would  have  to  be  em- 
ployed for  that.  If  he  did  not  produce 
a valuation  to  which  everybody  agreed 
it  would  have  to  be  litigated  in  the  Lands 
Tribunal  or  before  an  arbitrator.  That 
is  where  the  surveyor  element  of  the 
Lands  Tribunal  comes  in. 

5479.  Chairman:  You  have  not  said 
anything  about  inclosure  in  your  memo- 
randum. Do  you  think  the  present  law 

on  inclosure  should  remain? ^I  should 

have  thought  that  the  present  law  is  very 
nearly  unworkable.  The  1876  Act  is  so 
very  complex.  I saw  from  some  of  Ihe 
Minutes  of  Evidence  that  there  have 
been  cases  in  the  present  century,  but  1 
had  visualised  that  under  my  proposals 
one  would  not  in  fact  need  to  have  in- 
closure  very  often  because  a scheme 
might  provide  for  a vesting  order  vesting 
the  common  in  the  local  authority ; the 
stint-holders’  and  the  lord  of  the  manor’s 
rights  would  take  effect  against  the  pur- 
chase money  if  there  was  any  sale  of  the 
common.  But  I am  not  in  the  least  ex- 
cluding inclosure  in  a proper  case.  A 
scheme  would  be  capable  of  effecting 
that,  hut  it  would  not  occur  often 
because  it  would  be  too  unpopular. 

5480.  Should  there  be  some  sort  of 
Parliamentary  approval  in  such  a case? 

1 should  have  thought  not.  I do  not 

see  that  except  for  its  unpopularity  the 
difference  between  inclosure  and  en- 
closure, that  is  fencing,  is  so  fundamental 
as  to  justify  removing  inclosure  from  the 
machinery  which  I was  suggesting  should 
be  set  up.  That  has  ample  safeguards. 
I do  not  suggest  that  inclosure  would 
happen  at  all  often,  but  it  ought  to  be 
within  the  competence  of  the  scheme- 
making authority, 

5481.  Without  the  proposal  being  laid 
before  Parliament? — - — Certainly. 

5482.  It  has  also  been  suggested  that 
the  difficulty  of  committing  land  per- 
manently by  means  of  inclosure  can  be 
overcome  by  providing  for  leases  for  21 
years,  say — it  would  be  possible,  for  ex- 
ample, to  grow  trees  in  21  years  to  a 
height  at  which  they  did  not  need  to  be 
fenced.  Do  you  think  that  ought  to  be 

possible? Yes.  It  would  probably  be 

politic  to  start  with  21 -year  leases,  and 
possibly  to  renew  them  for  a further  21 
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years,  at  the  end  of  which  time  it  might 
be  possible  to  deal  with  the  freehold. 
One  would  have  to  feel  one’s  way. 

5483.  Mr.  Arnold-Baker : The  purpose 
of  the  21  years’  lease  would  really  be  to 
demonstrate  that  the  decision  as  to  the 
use  of  the  common  is  revocable.  Do 
you  think  that  would  be  a useful  device? 

^Yes.  The  lease  would  end  and  then 

need  not  be  renewed  if  it  was  not  satis- 
factory. And  perhaps  by  the  time  that 

(The  witness 


the  lease  expired  the  passions  that  in- 
closure  now  arouses  would  be  stilled, 
the  commou  having  in  fact  been  en- 
closed without  trouble  being  caused.  I 
do  not  wish  there  to  be  an  echo  of 
Crichel  Down;  1 was  merely  suggesting 
that  that  is  how  it  should  work. 

Chairman : Thank  you  very  much 

indeed,  Mr.  Newsom.  I am  most  grateful 
to  you  for  coming  and  for  the  work  you 
must  have  put  into  your  memorandum. 

withdrew.) 
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Memorandum  of  Evidence  submitted  by  the 
Dartmoor  Commoners’  Association 


By  its  Constitution  and  Rules  the  objects  of  the  Dartmoor  Commoners’  Associa- 
tion,  which  was  formed  on  the  9th  January,  1953,  are  defined  as  being  . 

’■  (a)  To  protect  and  regulate  the  interests  of  all  those  who  are  entitled  to  paze 
cattle  on  the  commons  of  Dartmoor  including  holder  VenviUe  r gto 
and  graziers  on  contiguous  commons,  subject  to  the  rights  of  the  constituent 
Associations. 


Associaiions. 

(b)  To  take  all  necessary  steps  as  from  time  to  time  may  appear  necessary 
to  further  the  objects  outlined  in  (a)  above.’ 

The  constituent  Associations  referred  to  are  the  Commoners’  Associations  of  the 
various  n“  tes  and^  within  whose  .boundaries  the  Dartmoor  Commons  are 

IhS  Iifsorae  "nstanc^^  these  Associations  comprise  the  commoners  of  a pan^, 
“ers  ttiorof  a manor.  In  the  latter  case  the  Association  is  the  successor  of, 
and  is  in  certain  manors  still  known  as,  the  Manor  Court. 


It  will  he  seen  that  the  objects  of  the  Dartmoor  Commoners’  Association  are  in 
It  will  be  seen  mar  me  m Commission  as  being  calculated 


with  other  interested  Domes,  c.«.  me  union  /all  of  whom  are  represented 

of  the  livestock  reared  on  the  Dartmoor  Commons. 


; me  iivesiDCN.  icaiv,w  x/ll  

Ik.  to,,™.., .to  SIS  ”.il  ffSK’SStoto  to 
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The  measures  which  are  in  contemplation  and  the  difficulties  attending  their 
implementation  will  be  explained  in  some  detail  later  jn  this  Memorandum.  But 
first,  in  order  that  the  existing  state  of  affairs  may  be  properly  understood,  it  is 
necessary  that  certain  geographical  and  historical  facts  should  be  stated. 

Annexed  to  this  Memorandum  there  will  toe  found  a map  of  Dartmoor.*  Its 
significant  components  can  be  represented  diagrammatically  by  a series  of  con- 
centric rings  in  the  semblance  of  a target.  The  ‘ Bull’s  Eye  ’ is  the  Forest  of  Dart- 
moor ; the  ‘ Inner  ’ ring  is  the  common  land  lying  within  the  boundaries  of  the 
surrouning  parishes  ; Sie  ‘ Magpie  ’ is  the  enclosed  lands  of  those  parishes ; and 
the  ‘ Outer  ’ ring  (not  represented  on  the  map)  consists  of  the  remainder  of  the 
County  of  Devon. 

There  are,  of  course,  some  enclosures  within  the  ‘ Bull’s  Eye  ’ and  the  ‘ Inner ' 
ring ; but  these  do  not  affect  the  validity  of  the  diagrammatic  explanation.  The 
unenclosed  lands  lying  in  the  ‘Inner’  ring  are  properly  (although  no  longer 
popularly)  known  as  ‘ The  Commons  of  Devon  ’.  In  this  Memorandum  the  expres- 
sion ‘The  Dartmoor  Commons’  is  used  to  denote  the  whole  of  the  unenclosed 
parts  of  the  Forest  and  the  Commons  of  Devon  and  also  Roiborough  Down  which 
is  geographically  distinct  from  both. 

It  is  important  to  point  out  that  neither  between  the  Forest  and  the  Commons 
of  Devon  nor  (except  in  rare  instances)  between  the  unenclosed  lands  of  contiguous 
parishes  and  manors  comprised  within  the  Commons  of  Devon  does  any  man-made 
physical  boundary  exist.  Many  of  the  boundaries  are  rivers  or  streams  but  only  a 
few  of  these  present  any  obstacle  to  the  movement  of  animals. 

It  cannot  be  too  strongly  emphasised  that,  according  ,to  the  ancient  documents, 
the  Commons  of  Devon  are  one  common  and  not  a series  of  manorial  or  parish 
commons.  Hence  there  is  no  question,  on  Dartmoor,  of  common  pw  cause  de 
vicinage. 

The  total  area  of  the  Dartmoor  Commons  is  approximately  213  square  miles.f 

We  now  proceed  to  explain,  as  briefly  as  may  be,  the  significance  of  the  diagram 
described  above.  For  fuller  information  reference  should  be  made  to  ‘ A Short 
History  of  the  Rights  of  Common  upon  the  Forest  of  Dartmoor  and  the  Commons 
of  Devon ' by  Percival  Birkett,  Dartmoor  Preservation  Association  Publications, 
Volume  I,  1890,  which  also  contains  the  map  on  which  Appendix  I to  this  memo- 
randum is  based,  and  to  R.  Hansford  Worth,  ‘ Dartmoor  ’ (privately  published)  1953. 

Ancient  Rights 

Comibining  and  summarizing  fwith  modifications)  the  conclusions  of  these  two 
authorities,  there  is  evidence  of  great  antiquity  to  establish  the  common  rights  of 
the  following  categories  of  persons’. — 

1.  Occupiers  of  the  so-called  Ancient  Tenements  within  the  Forest.  These  persons 
are  entitled  without  any  payment  to  exercise  within  the  Forest  and  the  Commons 
of  Devon  the  rights  (a)  to  depasture  their  commonable  beasts,  i.c.  Cattle,  Horses 
and  Sheep,  levant  and  oouchant  upon  their  tenements  (ft)  of  turbary  for  fuel  (c)  to 
dig  stone  and  sand  tO'  mend  .their  houses  and  lands  (d)  to  take  heath  for  thatching. 

There  are  thirty-five  of  these  Ancient  Tenements,  all  formerly  copyhold  of  the 
Manor  of  Lydford.  It  seems  that  occupiers  of  other  enclosed  land  within  the  Forest 
have  no'  rights  unless  by  prescription. 

2.  Venville  Tenants.  As  to  these  Birkett  (op.  cit.  p.  xxv)  oonoludes  ‘ I understand 
the  Venville  tenants  to  toe  the  owners  and:  occupiers  of  all  land  in  respect  ot  which 
Venville  rents  are  now,  or  formerly  Were,  paid  to  the  .Duchy.  In  some  cases  these 
rents  are  .paid  by  the  Overseers  of  the  poor  in  respect  of  the  whole  of  the  land  in 
the  parish  ; in  other  cases  by  the  tenants  of  specific  farms,  manors,  or  vills.’ 

The  word  ‘ Venville  ’ is  an  anglioization  by  a process  of  folk  etymology  of  the 
Latin  fines  villarum.  These  fines,  which  are  not  fines  but  true  rents,  have  been 

• Appendix  I.  t Seepage  1185,  para.  5485. 
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payable  to  the  Duchy  of  Cornwall  from  time  immemorial  by  the  tenants  of  ‘ divers 
vills  next  to  the  Forest  of  Dartmwr  The  word  ‘ next  ’ in  this  quotation  is  not  to  be 
too  literally  interpreted.  The  parishes  regarded  as  being  ‘ in  Venville  ’ are  twenty-two 
in  numiber.  They  are  listed  in  Appendix  II  to  this  Memorandum  and  may  be  identified 
on  the  map  by  means  of  key  numbers. 

The  status  of  a Venville  Tenant  (at  least  so  long  as  his  venville  rent  is  paid) 
entitles  him  to  the  same  rights  of  common  upon  the  Forest  as  are  enjoyed  by  the 
occupiers  of  the  Ancient  Tenements,  save  that  he  may  depasture  his  commonable 
beasts  by  day  only,  driving  them  off  the  Forest  by  night.  For  the  payment  of  an 
additional  annual  sum  of  trifling  amount — threepence  is  usually  quoted — a Venville 
Tenant  may  leave  his  beasts  on  the  Forest  by  night  as  well  as  by  day. 

The  documents  make  it  clear  that  the  right  of  a Venville  Tenant  to  depasture 
the  Forest  by  day  is  in  respect  of  his  tenancy  and  not  on  account  of  the  payment 
of  venville  rent.  The  additional  right  to  depasture  by  night  may  well  be  on  account 
of  the  supplementary  payment. 

A Venville  Tenant’s  rights  of  common,  other  than  common  of  pasture,  upon  the 
Forest  are  indeed  extensive  for  ‘ he  shall  have  ...  all  that  may  do  him  good 
except  green  oak  and  venison  ’.  This  is  perhaiB  the  origin  of  the  right,  widely 
exercised  until  recently,  of  cutting  fern  for  bedding. 

Furthermore — so  it  was  declared  in  a document  of  Henry  VIII’s  reign— he  may, 
upon  payment  of  a small  headage  fee,  depasture  more  ibeasts  upon  the  Forest  than 
he  can  winter  on  his  holding. 


The  ancient  documents  are  strangely  silent  as  to  the  rights  of  Venville  Tenante 
upon  the  Commons  of  Devon ; but  since  there  is  no  reason  why  their  rights  in  this 
regard  should  be  less  than  those  of  the  ‘ Foreigners  ’ (to  be  presently  mentioned) 
such  rights  may  be  taken  to  coincide  in  all  respects  with  those  of  the  occupiers  of 
the  Ancient  Tenements. 


3.  Foreigners.  These  are  all  the  occupiers  of  land  in  the  remainder  of  the  County 
of  Devon  except  in  the  Boroughs  of  Barnstaple  and  Totnes.  Such  persons,  according 
to  the  documentary  evidence,  may  depasture  oommonahle  ibeasts  without  paynient 
upon  the  Commons  of  Devon  and,  upon  payment  of  certain  custoinary  headage  fees 
to  the  Duchy  upon  the  Forest  also.  They  appear  to  have  no  other  rights  of  common  ; 
but  there  is  evidence  that  for  fixed  payments  they  may  hire  pits  for  digging  turves. 


Such  then,  are  the  rights  for  which  documentary  evidence  has  hem  found  to 
exist.  And  even  if  those  rights  were  to  accord  with  modern  usage  the  situation 
might  well  be  thought  to  be  obscure  and  unsatisfactory. 

Modern  usage,  however,  not  only  does  not  by  any  ineans  accord  with  the  rights 
set  forth  above,  but  fails  conspicuously  to  exhibit  uniformity  over  Dartmoor  as  a 
whole. 


MODERN  USAGE 
As  to  ALL  rights  of  commons 

1.  No  rights  attach  to^  any  land  lying  outside  the  area  composed  of  the  Forest 
and  the  surrounding  parishes. 

2.  Rights,  where  they  exist,  may  be  exercised  by  all  occupiers  whether  owners 
or  tenants,  irrespective  of  what  their  deeds  or  leases  may  say. 

3 Where  a farm  or  other  property  having  common  rights  passes  into  dirid^ 
occupancy  the  rights  (a)  in  the  Manor  of  Spitchwick  and  in  the  Parishes  South 
S aS  Shee^tor  pass  with  that  portion 

exclusion  of  the  remainder  (6)  elsewhere  are  divided  pro  rata  with  the  land. 
Res“l^ir)Tastlfso2”^^^^  Corporation  expressly  ‘free 
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of  common  rights.’  We  have  not  been  able  to  ascertain  when  and  by  what  Cleans 
The  comnon  ri|hts  on  Walkhampton  Common  are  alleged  to  have  been  extinguished 
In  th^bsence  of  clear  evidence  this  Association  does  no  accept  the  assertion  of 
extinguishment.  It  is  clear  from  ancient  records  that  Walkhampton  Common  was 
at  one  time  part  of  the  Commons  of  Devoii  and  that  the  parish  was  m venviile. 
It  is  noteworW  that  the  B.B.C.,  when  acquiring  the  site  for  the  television  trans- 
mitter at  North  Hessary  Tor  (which  is  on  Walkhamipton  Common),  deemed  il 
prudent,  as  a result  of  representations  by  the  Dartmoor  Preservation  Association 
(supported  by  this  Association)  to  obtain  the  consent  of  the  Minister  of  Agriculture 
pursuant  of  section  194  of  the  Law  oif  P,ro|perty  Act,  1925. 


As  to  Common  of  Pasture 

5 In  the  Parish  and  Manor,  of  Holne  the  right  is  for  a number  certain  viz.  two 
bullocks  or  two  ponies  and  eight  sheep  for  every  three  acres  .of  land  occupied  Else- 
where  the  right  is  of  common  sans  nombre  which,  except  in.  the  three  parishes  next 
to  be  mentionerl,  is  understood  to  involve  the  limitation  of  teyancy  and  couohancy. 
In  the  Parishes  of  Okehampton,  Belstone  and  Marytavy  it  .is  said  that  the  right 
belongs  to  mere  householders  as  well  as  to  occupiers  of  land.  Mention  is  sometimes 
made  especially  .in  these  parishes,  of  a so-called  ‘ Goose  and  Gander  Right^  but 
we  have  been  unable  to  obtain  any  reliable  information  as  to  the  characteristics  of 
this  right, 

6 The  right  is  to  turn  out  animals  onto  that  part  only  of  the  Commons  lying 
within  the  Parish  or  Manor  in  which  is  situated  the  holding  to  which  the  right  is 
attached. 


7 At  Spitchwick  and  Marytavy  animals  straying  from  another  parish  or  manor 
are 'in  all  cases  regarded  .as  trespassers.  At  Roborough  and  Sheepstor  animals  .straying 
from  a contiguous  parish  are  not  while  those  straying  from  further  afield  are  tres- 
passers Elsewhere  .animals  straying  from  one  parish  or  manor  to  another  upon 
the  Commons  or  .to  and  from  the  Forest  are  never  trespassers  provided,  of  course, 
that  their  original  turning  out  on  some  part  of  the  Commons  was  lawful. 

8 The  whole  of  the  Commons  are  now  extensively  stocked  in  winter  with  hardy 
sheep  and  cattle  as  well  as  with  Dartmoor  Ponies.  The  practice  of  outwmtermg 
sheep  and  cattle  (as  distinct  from  ponies)  is  of  comparatively  modern  origin  ; but 
there  seems  to  he  no  doubt  thcit  in  respect,  <il  lesst,  of  cerlnin  fdrms  the  right  to 
do  so  has  been  exercised  for  a period  in  excess  of  sixty  years. 


Contrasting  the  modern  usage  with  those  rights  tor  which  historical  evidence  exists 
it  will  be  noted : — 

(a)  The  rights  of  the  ‘ Foreigners  ’ are  now  denied.  Certainly  they  have  long 

since  fallen  into  disuse. 

(b)  The  Commons  of  Devon  are  no  longer  regarded  as  one  vast  Common  but 

as  consisting  of  a large  number  of  parish  and  manorial  Commons  over 
which  reciprocal  rights  analogous  to  those  of  common  pur  cause  de  vicinage 
may,  in  most  instances,  be  exercised. 

(c)  The  oiitwint'ering  of  sheep  and  cattle  appears  to  conflict  with  the  principle 

of  levancy  and  couchancy. 

In  addition  the  opinion  is  held  by  some  that  a Venviile  Tenant  who  defaults 
in  payment  of  venviile  rent  (whether  demanded  or  not) — at  any  rale  if  the  default 
continues  for  a long  time— loses  all  his  rights.  This  opinion  we  believe  to  be  erroneous, 
for  two  reasons  viz.  (i)  the  venviile  rent  is  payable  to  the  Duchy  of  Cornwall 
in  connection  with  rights  in  the  Forest  and  has  nothing  to  do  with  rights  on  the 
Commons  of  Devon  (ii)  as  previously  mentioned  the  Venviile  Rights  in  the  Forest 
are  in  respect  of  a tenancy  and  not  on  account  of  a payment. 

The  limitation  of  a right  of  common  of  pasture  by  reference  to  levancy  and 
couchancy  gives  rise  ,to  difficulties’.  There  is  room  for  difference  of  opinion  as  to 
the  correct  method  of  translating  tliis  expression  into  figures  in  relation  to  any 
particular  farm.  Hence  it  is  in  many  cases  impossible  to  establish  that  a commoner 
has  exceeded  his  right. 
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In  ancient  times  probably  tliis  difficulty  did  not  arise ; for  we  do  not  doubt 
that  at  the  period  when  the  common  rights  first  came  into  existence  the  commoners 
in  fact  wintered  their  animals  on  their  farms,  and  not  on  the  Moor.  Thus  the 
expression  ‘ cattle  levant  and  couchant  ’ had  a plain  and  factual  meaning.  Now-a-days 
when  so  many  animals  ate  outwintered  on  the  Moor  the  meaning  of  the  expression 
has  become  theoretical  and  hence,  in  our  view,  unsatisfactory  as  a basis  of  limitation. 

For  the  purpose  of  claiming  compensation  for  loss  of  common  rights  the  following 
basis  of  calculation  has  been  adopted: — The  notional  capacity  of  a holding  of  a 
five  acre  unit  of  land  capable  of  being  cut  to  hay,  or  part  in  arable  production, 
■is  estimated  to  yield  five  tons  of  fodder.  Assuming  it  is  necessary  to  provide  fodder 
for  commonable  animals  for  a period  of  twelve  weeks — say  from  the  1st  January 
to  the  1st  April — and  allowing  fourteen  pounds  per  beast  per  day,  the  requirements 
for  each  beast'  would  be  approximately  twelve  hundredweights  for  such  period. 
Thus  five  acres  would  provide  fodder  for  eight  cattle  or  ponies  or  forty  sheep  (at 
five  sheep  for  each  beast). 

There  is  at  present  no  means  of  introducing,  let  alone  enforcing,  this  or  any 
similarly  calculated  numerical  limitation  upon  the  Dartmoor  Commons. 

Thus  the  first,  most  fundamental  and  perhaps  greatest  difficulty  confronting  those 
who  desire  ‘ to  promote  the  benefit  of  those  holding  manorial  or  common  rights  ’ 
in  the  Dartmoor  Commons  arises  from  uncertainty  as  to  both  the  identity  of  the 
commoners  and  the  scope  of  their  rights. 

From  these  practical  considerations  alone  the  present  state  of  affairs  can  be 
seen  to  be  thoroughly  unsatisfactory,  and  when  the  legal  position  comes  to  be 
considered  the  situation  appears  to  be  little  short  of  chaotic. 

Briefly,  and  so  far  as  material,  we  understand  that,  by  the  law  of  England ; — 

1.  Common  of  Pasture  may  be  either 

(a)  appendant — ^of  common  right — existing  from  time  immemorial — not 
severable — hence  apportionable — destructable  by  unity  of  seisin— limited 
to  horses,  cattle  and  sheep ; 

(b)  appurtenant— created  by  grant  express  or  implied — severable  if  for  a 
number  certain  but  not  otherwise  ; 

(c)  in  gross — created  only  by  grant  in  writing  or  by  prescription. 

2.  A commoner  for  a number  certain  may  licence  a stranger  but  all  others 

may  depasture  only  their  own  beasts. 

3.  In  all  cases  of  common  appendant  and  those  of  common  appurtenant  where 

no  number  certain  is  fixed  the  law  implies  a limitation  of  levancy  and 

couchancy. 

4.  Rights  cannot  be  acquired  or  claimed  by  prescription  on  behalf  of  a fluctuating 

body  of  persons  such  as  the  inhabitants  of  a parish  or  other  area. 

5.  Rights  may  be  lost  by  abandonment — of  which  non-user  may  be  evidence 

and  even  conclusive  evidence. 

6.  The  obligation  to  fence  against  animals  lawfully  on  a common  rests  upon 

the  adjoining  occupiers  and  not  upon  the  commoners. 

7.  A local  custom,  if  established,  may  override  .the  common  law ; but  to  have 

such  effect  a custom  must  be  both  certain  and  reasonable  and  must  have 

continued  without  interruption  since  an  immemorial  origin. 

Now  it  is  clear  that  some  of  .the  Ancient  Rights  and  many  of  the  Modem 
Usages  listed  above  are  at  variance  with  the  common  la'w  as  we  understand  it. 
We  do  not  regard  it  as  in  any  way  necessary  or  desirable  either  for  us  or  for  this 
Royal  Commission  to  examine  the  evidence  bearing  upon  the  question  whether  any 
of  .these  ‘variations’  satisfy  the  requirements  of  a valid  custom.  We  note  the 
existence  of  the  ‘ variations  ’ merely  in  order  to  emphasise  the  uncertainty  which 
arises  in  law  as  well  as  in  fact  regarding  the  present  state  of  the  common  right* 
on  Dartmoor. 

30346  ^ ^ 
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Without  certainty  there  can  be  no  eSective  enforcement. 

The  first  change  which,  in  our  view,  is  desirable  in  the  law  relating  to  the 
Dartmoor  Commons  is  one  which  will  have  the  effect  of  rendering  certain  that 
which  is  now  uncertain  and  will  answer  the  questions: — ‘ Who  are  the  Commoners?  ’ 
and  ‘ What  are  their  rights?  ’ 


We  propose  at  a later  stage  to  set  forth  our  suggestions  as  to  the  sense  in  which 
these  questions  should  be  answered. 

In  case  there  should  be  shown  to  this  Royal  Commission  an  article  on  Dartmoor 
Common  Rights  by  R.  E.  St.  Leger  Gordon,  published  in  the  ‘Western  Morning 
News  ’ for  the  24th  March,  1955,  we  wish  to  record  that  we  have  carefully  considered 
this  article  and  are  satisfied  that  it  is  inaccurate  wherever  it  is  at  variance  with  what 
has  been  stated  above. 

Other  factors  affecting  the  promotion  of  the  benefit  of  the  Commoners  (as  well 
as  the  enjoyment  of  the  Public)  are : — ■ 

1.  The  interests  of  the  Duchy  of  Cornwall. 

2.  The  interests  of  the  War  Department. 

3.  The  fact  that  the  whole  of  the  Darfmoor  Commons  lie  within  the  boundaries 

of  the  Dartmoor  National  Park. 

4.  The  interests  of  the  Forestry  Commission  whose  afforestations  in  new-takes 

within  the  area  of  the  Commons  extend  to  about  3,663  acres. 

5.  The  interests  of  the  Water  Undertakers.  There  are  in  existence,  apart  from 

a number  of  minor  installations,  four  major  reservoirs  on  Dartmoor  viz  • 
Burrator,  supplying  Plymouth;  Fernworthy,  supplying  Torquay  Holne 
supplying  Paignton ; and  Prewley,  supplying  large  areas  of  North  Devon! 
A fifth,  in  Avon  valley,  on  Brent  Moor  above  Shipley  Bridge,  is  at  present 
under  construction  by  the  South  Devon  Water  Board  for  the  supply  of 

Kingsbridge,  Salcombe,  and  the  rural  areas  of  .the  South  Hams. 

6.  The  interest  of  the  Nature  Conservancy. 

We  are  glad  to  be  able  to  record  the  existence  of  most  harmonious  relations 
between  this  Association  and  the  Duchy  of  Cornwall.  Each  party  clearly  recognises 
fliat  co-operation  is  essential  if. the  common  aims  of  both  are  to  be  achieved 
So  far  has  this  co-operation  gone  that  in  the  preparation  of  evidence  before  this 
Royal  Commission  this  Memorandum  and  that  submitted  on  behalf  of  the  Duchy 
have  been  mutually  disclosed  and  have  been  discussed  in  detail  at  a meetine  of 
representatives.  * 


Until  comparatively  recent  times  the  Duchy  of  Cornwall  exercised  strict  control 
over  the  Forest  of  Dartmoor  through  the  Moormen  appointed  for  each  of  the 
four  quarters.  Drifts  of  animals  were  held  at  least  annually  and  by  such  means 
and  by  the.  watchfulness  of  the  Moormen  it  was  ensured,  so  far  as  reasonably 
poMible,  that  no  one  without  the  right  to  do  so  depastured  animals  and  that  those 
wth  rights  did  not  exceed  them.  The  same  measures  rendered  both  possible  and 
ettective  the  control  of  stallion  ponies. 


Re^ntly,  however,  this  control  lapsed.  The  grazing  on  the  North,  South  and 
bast  Quarters  is  let,  subject  to  common  and  venville  rights,  to  agisters  who  have 
in  addition  the  right  to  collect  the  venville  rents.  The  West  Quarter  is  not  let  to 
an  agister.  Drifts  are  no  longer  held. 


. We  should  like  to  see  the  old  control  re-established  and  extended,  under  a single 

.authority,  to  the  whole  of  the  Dartmoor  Commons. 


.,  authorities  of  the  Duchy  of  Cornwall  agree,  in  principle,  with 

fP®  have  no  doubt  that  agreement  could  readily  be  reached  on 

the  details  of  a scheme  designed  to  carry  it  into  effect. 


• Tbe  areas  of  Dartmoor  used  for  military  training  are  those  which  were 
agreed  as  a result  of  a Public  Inquiry  held  at  Exeter  in  July,  1947. 


ultimately 
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The  nature  and  extent  of  the  interference  with  common  rights  which  military 
user  of  these  areas  entails  needs  neither  description  nor  emphasis. 

Ntimerotis  Agreements  exist  between  the  War  Office  and  Commoners  providing 
for  compensation  for  this  interference,  for  injury  to  animals  and  other,  damage 
and  also  for  regulating  the  use  of  the  areas  by  the  military. 

There  ^ exist  Agreements  with  .the  Commoners  (collectively)  of  (1)  Okehampton 
Borough  (2)  Okehampton  Hamlets  (3)  Belstone  (4)  Bridestowe  and  Sourton. 

In  respect  O'f  another  area  such  Agreements  as  exist  (and  they  are  numerous)  are 
iij  the  form  of  a licence  by  each  individual  Commoner  to  the  Secretary  of  State 
for  War. 

It  is  perhaps  too  much  to  hope  that  at  this  time  of  day  anything  can  be  done  to 
reduce  or  further  to  mitigate  the  effect  of  this  type  of  interference  with  the  common., 
rights.  The  matter  is  adverted  to  and  the  map  and  documents  appended  merely  m 
order  that  this  Royal  Commission  may  be  acquainted  of  the  position  as  it  exists. 

A delegate  from  this  Association  attends  meetings  of  the  Dartmoor  National 
Park  Committee  but,  not  being  a member  of  that  Committee,  our  delegate  has,  of 
course,  no  vote  and  no  power  to  move  a resolution.  Although  we  can  quote  no 
instance  in  which  the  Commoners  have  been  placed  at  a concrete  disadvantage  as 
a result  of  this  inadequate  representation  we  feel  that  this  situation  is  unsatistactory 
and  .should  be  rectified.  For,  after  all,  the  views  of  those  for  whom  Dartmoor  is 
a working  place  seem  to  deserve  at  least  as'  much  attention  as  the  views  of  those 
for  whom  it  is  a playground. 

The  Dartmoor  National  Park  Committee  is  a committee  of  the  Devon  County 
Council  and  its  composition  is  governed  by  section  8 (3)  and  (6)  of  the  National 
Parks  and  Access  to  the  Countryside  Act,  1949  and  by  paragraph  6 of  Part  II 
of  the  First  Schedule  to  the  Town  and  Country  Planning  Act,  1947.  These  enact- 
ments appear  to  contain  no  provision  under  which  this  Association  (or  the  body 
whose  creation  we  later  recommend)  could  obtain  representation  on  the  Dartmoor 
National  Park  Committee. 

While  it  has  been  our  experience  that  the  views  of  the  Commoners  are  listen^ 
to  with  .sympathy  and  attention  by  that  committee  it  is  appreciated  that  it  might 
prove  difficult  to  accord  direct  representation  to  the  Commoners  without  accoiding  it 
also  to  the  numerous  County  Districts  whose  areas  include  parts  of  the  Moor.  These 
County  Districts,  for  their  part,  are  agitating  for  representation  on  the  Dartmoor 
National  Park  Committee  and  their  agitation  is  meeting  with  determined  resistance 
from  the  County  Council. 

We  may  add,  with  satisfaction,  that  one  of  the  members  of  the  Committee 
appointed  by  the  County  Council  on  the  nomination  of  the  Minister  happens  to 
be  the  Land  Steward  of  the  Duchy  of  Cornwall. 

Two  Lords  of  the  Manor  are  also  members  by  virtue  of  being  County  Councillors. 

Inevitably  there  are  topics,  frequently  arising,  which  are  of  equal  concern  to  this 
Association  and  the  Dartmoor  National  Park  Committee.  Examples  are:  the  replace- 
mbtit  of  the  old  moor  gates  by  cattle  grids,  the  demands  of  Government  Departments 
(including  the  Services)  and  of  public  corporations  such  as  the  B.B.C.,  and  of  water 
authorities  : and  there  is  also  the  litter  problem.  We  are  glad  to  be  able  to  recOTd 
that  we  have  experienced  friendly  and  fruitful  co-operation  in  all  such  ratters,  lo 
have  a delegate  attending  the  meetings  af  the  Dartmoor  National  Park  Committee 
has  proved  to  be  of  great  benefit  not  only  by  reason  of  affording  an  opportunity 
to  express  the  views  of  the  Commoners  on  matters  which  concern  them  but  also 
because  our  delegate  is  able  to  keep  this  Association  informed  as  to  busine^  currently 
transacted  and  projects  contemplated  by  the  DaTtmoor  National  Park  Conunittee. 
■TOile  recording,  therefore,  our  appreciation  of  the  facilities  so  far  accorded  to  us 
by  that  committee  we  nevertheless  propose  to  press  for  full  and  direct  representation. 
30346  ^ 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


1164 


ROYAL  COMWISaON  ON  COMMON  LAND 


The  Modem  Usages  listed  in  a previous  paragraph  reveal  a striking  diversity 
as  between  different  parts  of  the  Dartmoor  Commons.  The  next  matter  to  whioh 
we  invite  attention  affords  not  only  a further  illustration  of  this  diversity  but  also 
an  excellent  example  of  co-operation  between  this  Association  and  the  Dartmoor 
National  Park  Committee. 

Two  Lords  of  the  Manor,  namely  those  of  Spitchwick  and  of  llsington  and  Bagtor, 
have  applied  the  provisions  of  section  193  of  the  Law  of  Property  Act,  1925,  to 
thMe  parts  of  the  Commons  which  lie  within  their  manors  and  accordingly  ’the 
Minister  of  Agriculture  has  imposed  ‘ limitations  on  and  conditions  as  to  the  exercise 
of  ’ rights  of  access  to  those  parts  of  the  Commons.  Failure  to  observe  any  of  these 
limitations  or  conditions  is  an  offence.  So  far  as  we  are  aware  no  other  parts  of  the 
Commons  have  been  rendered  subject  to  this  section. 

Appended  to  this  Memorandum  is  a copy  of  the  Limitations  and  Conditions 
applicable  to  the  commons  in  llsington  and  Bagtor* — which  include  the  much 
frequented  Haytor  Down.  Those  affecting  the  Spitchwick  Commons  are  in  similar 
but  not  identical  terms. 

When  it  became  known  to  this  Association  that  the  Lord  of  the  Manors  of 
llsington  and  Bagtor  proposed  to  erect  notices  specifying  the  conditions  and  limita- 
tions imposed  the  matter  was  reported  to  the  Dartmoor  National  Park  Committee 
by  our  delegate.  A special  sub-committee  was  appointed  to  consider  the  matter  and 
report;  and  our  delegate,  at  the  request  of  the  Committee,  submitted  on  behalf 
of  this  Association  suggestions  as  to  the  matters  to  be  considered  by  the  sub- 
committee. Among  these  suggestions  were  the  following;  — 

1.  What  activities  should  be  prohibited  in  the  National  Park. 

2.  Whether  uniformity  in  the  matter  of  prohibitions  over  the  whole  of  the 

National  Park  is  desirable. 

3.  In  the  case  of  those  activities  which  are  already  prohibited  by  law  or  byelaw, 

whether  each  prohibition  is  (a)  adequate  (i)  excessive,  and  to  recommend’ 
any  amendments  which  are  thought  desirable. 

4.  The  best  means  of  introducing  and  enforcing  any  further  prohibitions  which 

■may  be  recommended. 

The  Sub-Co.mmittee  duly  considered  these  matters,  taking  as  a basis  for  discussion 
the  proposed  Notice  of  the  Ixrrd  of  the  Manors  of  llsington  and  Bagtor. 

The  conclusions  of  the  Sub-Committee  were  as  follows ; — 

1.  Activities  which  it  is  desirable  to  prohibit  can  be  grouped  under  the  following 

four  heads : — 

(а)  Damage  to  land,  antiquities,  walls,  gates  and  streams. 

(б)  Damage  to  trees  and  plants. 

(c)  Injury  to  animals  (both  domestic  and  wild),  birds  and  fish. 

(d)  Damage  to  amenities,  including  the  rights  of  owners  and  commoners. 

2.  Uniformity  over  the  whole  of  the  National  Park  is  desirable. 

3.  An  erudite  memorandum,  the  product  of  diligent  research  by  the  Clerk  of 

the  Devon  County  Council,  satisfied  the  Sub-Committee  that  various  i>ro- 
visions  of  nine  or  more  Acts  of  Parliament,  certain  Statutory  Regulations 
and  the  County  Council’s  Byelaws  already  covered  adequately  all  the 
prohibitions  contained  in  the  proposed  Notice  except  (possibly)  the 
following : — 

(а)  To  discharge  firearms. 

(б)  To  injure  or  disfigure  any  object  of  historical,  scientific  or  antiquarian 
interest. 

(e)  To  sell  or  expose  for  sale  any  foodstuffs  or  other  merchandise. 

* Appendix  III. 
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A copy  of  this  memorandum  is  appended.* 

4.  The  same  memorandum  also  satisfied  the  Sub-Committee  that  other  than  a 
Private  Act  of  Parliament,  no  single  means  existed  whereby  a uniform 
code  of  restrictions  could  be  applied  over  the  whole  area  of  the  Dartmoor 
National  Park.  This  being  so  it  was  decided  that  no  action  should  be 
taken  for  the  present. 

The  Report  of  this  Sub-Committee  embodying  these  conclusions  was  in  due  course 
adopted  by  the  Dartmoor  National  Park  Committee. 

On  learning  of  the  nature  and  the  scope  of  the  interest  taken  in  his  proposals 
hy  this  Association  and  the  Dartmoor  National  Park  Committee  the  Lord  of  the 
Manors  of  Ilsington  and  Bagtor  sought  and  obtained  approval  to  the  erection  of 
a much  abbreviated  form  of  Notice,  a copy  of  which  is  also  appended.! 


From  the  foregoing  it  is  clear  that  the  second  great  difficulty  concerning  the 
regulation  of  the  Dartmoor  Commons  arises  from  lack  of  uniformity  both  as  to  the 
rights  of  the  Commoners  and  restrictions  upon  the  public. 

We  have  so  far  dealt  with  the  general  picture  of  the  situation  concerning  the 
Dartmoor  Commons  and  with  what  may  be  termed  the  overriding  difficulties  which 
stand  in  the  way  of  effective  regulation.  We  now  proceed  to  set  forth  the  practical 
objectives  which  this  Association  would  like  to  see  achieved  and  to  indicate  such 
further  difficulties  as  bear  upon  the  details  rather  than  upon  the  wider  principles 
already  discussed. 

The  formation  of  this  Association  was  suggested,  sponsored  and  warmly  encouraged 
by  the  Devon  County  Agricultural  Executive  Committee  and  the  Devon  County 
Branch  of  the  National  Farmers’  Union.  The  reasons  for  its  formation  were  mainly 
these : — 

1.  Dartmoor  is  and  always  has  been  a great  reservoir  for  the  supply  of  store 
cattle,  store  sheep  and  breeding  ewes.  (The  economic  importance  of  ponies 
has  greatly  diminished  within  the  past  fifty  years.) 


2.  Current  production  of  animals  of  these  classes  fell  short  of  potentiality  both 
in  numbers  and  in  quality. 


3.  It  was  realised  that  increased  and  improved  production,  which  was  desirable 

in  the  national  interest  as  well  as  for  the  benefit  of  the  Commoners,  could 
only  be  achieved  by  some  form  of  co-ordinated  control. 

4.  It  was  felt  to  be  essential  that  control  be  exercised  locally,  i.e.  by  the 

Commoners  themselves. 

The  measures  contemplated  by  this  Association  for  achieving  these  objectives  fall 
under  two  heads,  viz ; _ 

1.  Those  directed  to  the  improvement  of  standards  of  animal  husbandry  m the 
widest  meaning  of  that  expression — and 
2 Those  directed  to  the  improvement  of  the  grazing  on  the  Moor, 

Some  progress  has  been  made  under  the  former  head  but  none  (save  in  one 
instance  by  a constituent  Association)  under  the  latter. 


The  following  recommendations  for  the  improvement  of  animal  husbandry’  on 
Dartmoor  were  adopted  at  a meeting  of  the  Association  held  on  the  ISth  J ly, 
1954; 


Slieep 


1. 

2. 


The  culling  of  old  ewes. 

The  dipping  of  all  Hill  Sheep 
a suggestion  that  the  'Moor 
in  the  month  of  November. 


in  the  Autumn  in  an  approved  winter  dip  and 
be  cleared  for  this  purpose  for  one  day  early 


■ ^pendix  IV.  t Appendix  V. 
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Cattle 


3.  The  culling  of  old  cows  and  unthrifty  cattle. 

4'.  To  advocate  the  weaning  of  calves  at  a reasonable  age  in  order  that  cows 
should  be  wintered  free. 

5.  To  provide  adequate  feed  as  conditions  warrant,  bearing  in  mind  that  the 

better  the  stock  is  looked  after  the  better  they  pay. 

6,  That  wherever  possible  all  keepers  of  Hill  Cattle  should  press  oh  witli 

voluntary  Attestation.  It  is  in  the  interests  of  all  concerned  to  get  the  whole 
of  Dartmoor  declared  an  Attested  Area  before  the  demand  for  unattested 
store  cattle  ceases. 


Ponies 


7.  It  is  recommended  that  Commoners  should  continue  to  keep  and  breed 

ponies  of  such  type  as  suits  them  individually,  provided  they  are  hardy  and 
able  to  withstand  severe  climatic  conditions. 

8.  That  all  ponies  should  be  looked  after  in  severe  weather  and  owners  should 

see  they  are  properly  fed  and  when  icy  conditions  prevail  to  pay  special 
attention  in  seeing  that  water  is  available. 

9.  That  more  and  closer  attention  be  paid  to  the  Stallions.  It  is  considered  that 

Stallions  should  be  of  good  type  and  that  the  number  of  Stallions  should 
be  limited.  Unsuitable  horse  colts  should  be  gelded  and  every  effort  should 
be  made  to  prevent  in-breeding. 

These  recommendations,  which  have  become  known  as  ‘ The  Nine  Point  Plan  ’ 
have  subsequently  been  approved  and  accepted  by  all  the  constituent  Associations. 

The  omission  from  this  Plan  of  any  mention  of  Rams  is  due  to  the  fact  that  there 
is  in  force  a Ram  Control  Order  made  by  the  Ministry  of  Agriculture.  This  Order 
has  been  found  to  work  very  satisfactorily.  Bulls  have  never  been  commonable  on 
Dartmoor. 

The  regulation  of  Stallions,  as  recommended  in  paragraph  9 of  the  Plan,  could 
be  accomplished  under  the  provisions  of  the  Commons  Act,  1908.  Two  Regulations 
would,  however,  be  necessary,  one  under  Section  1 for  the  Commons  of  Devon 
and  another  under  Section  2 for  the  Forest.  A note  upon  this  Act  printed  in 
Halsbury’s  ‘ Statutes  of  England,’  Second  Edition,  Volume  3 at  page  253  will  be 
found  to  be  of  general  interest  concerning  Dartmoor. 

It  need  perhaps  scarcely  be  emphasised  that  the  Nine  Point  Plan  takes  the  form 
merely  of  recommendations  for  the  reason  earlier  alluded  to  that  this  Association 
has  no  power  to  make  or  enforce  Regulations. 

The  principles  underlying  the  Plan  are,  of  course,  fundamental  to  the  purpose 
for  which  this  Association  was  formed  and  have,  from  its  formation,  largely  pre- 
occupied the  Officers  and  the  Council.  The  formulation  and  promulgation  of  the 
Nine  Point  Plan  was  hastened  by  allegations  both  direct  and  through  the  Press  of 
widespread  cruelty  to  and  neglect  of  animals  on  the  Moor  in  severe  winter  weather. 
Attacks  of  this  nature  became  persistent  in  the  Spring  of  1954  and  prominent 
among  the  attacking  forces  was  the  R.S.P.C.A. 

The  answer  of  this  Association  to  the  R.S.P.C.A.  was  decided  upon  at  a meeting 
of  the  Executive  Committee  held  on  the  17th  luly,  1954,  and  was  expressed  in  a 
letter,  a copy  of  which  is  set  forth  below. 
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TB/PFG 

Chief  Secretary, 
R.S.P.C.A., 

105,  Jermyn  Street, 
London,  S.W.l. 

Dear  Sir, 


Copy  of  Letter 


20th  July,  1954 


RiE  AhJlMALS  ON  DARTMOOR 


1 am  obliged  for  your  letter  of  the  16th  instant  and  am  now  able  to  report  that 
your  letter  of  the  11th  June  was  placed  before  a meeting  of  the  Council  of  my 
Association  on  Saturday  last  when  I was  instructed  to  forward  to  you  the  recom- 
mendations of  the  Executive  Committee  in  respect  of  this  matter. 

I am  also  enclosing  herewith  the  recommendations  of  the  Executive  Committee 
which  the  Council  unanimously  decided  should  be  forwarded  to  the  local  Commoners 
Associations  with  a view  to  improving  conditions  in  animal  husbandry. 

It  is  felt  that  if  the  recommendations  are  adhered  to  it  will  go  a long  way  to 
solving  the  problem. 

Yours  faithfully, 

{Signed)  Tom  Brown. 

The  first  enclosure  mentioned  in  the  above  quoted  letter  was  in  the  following 
terms  : — 

DARTMOOR  COMMONERS  AND  R.S.P.C.A. 


Recommendations  from  the  Executive  Committee  of  the  Dartmoor  Commoner/ 
Association  footed  at  a meeting  of  the  Council  on  Saturday,  nth  July,  in 
reply  to  the  R.S.P.C.A. 


1.  That  the  Dartmoor  Commoners’  Association  does  not  countenance  or  con- 
done cruelty  to  animals  on  the  Moor  in  any  shape  or  form. 

2 While  there  may  well  be  isolated  cases  of  cruelty,  we  deny  that  this  evil  is 
nearly  as  wide-spread  as  the  R.S.P.C.A.  suggest.  It  would  be  in  the  interest  of 
the  Association  that  the  R.S.P.C.A.  prosecute  where  cases  of  cruelty  can  be 
proved. 

3.  Cattle,  sheep  and  ponies  are  bred  to  stand  normal  rigours  of  the  winter. 

4.  This  Association  is  satisfied  that  the  Moor  as  a whole  is  not  over-stocked 

and  official  figures  are  available  to  prove  this,  as  far  as  cattle  and  sheep  are 
concerned.  j j # 

5 The  main  concern  of  this  Association  is  to  prornote  the  best  standard  ot 
animal  husbandry  on  the  Moor  and  with  this  ol^ect  m_  view  is  acting  m con- 
junction with  the  County  Agricultural  Executive  Committee. 

The  method  to  be  advocated  to  our  members  will  be  decided  upon  by  the 
Commoners’  Association  in  conjunction  with  the  Ministry. 

The  second  enclosure  was,  of  course,  a copy  of  the  Nine  Point  Plan.  ^ 

Further  violent  attacks— most  of  *em  extremely  ill  inform^^^^ 

Press  as  well  as  in  direct  communications  during  and  after  the  spell  of  hard  weath 
experienced  in  the  early  months  of  1955.  ^ ^ 
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The  high  water  mark  of  these  attacks  was  reached  in  a letter  published  in  the 
‘Western  Morning  News'  for  the  20th  April,  1955,  a copy  of  which  we  set  forth 
below ; — 

‘ Sir,— With  better  days  there  is  a danger  that  the  privations  of  sheep  left  to  fend 
for  themselves  on  Dartmoor,  winter  by  winter,  will  again  be  forgotten. 

Can  nothing  be  done  to  prevent  this  recurrent  slaughter?  The  blizzards  of  the 
past  few  months,  and  the  consequent  delivery  by  truck  and  helicopter  (made  by 
the  Royal  Society  for  the  Prevention  of  Cruelty  to  Animals)  to  many  of  these 
starving  animals,  pin-point  the  tragic  problem. 

The  owners  look  on  with  sarcastic  smiles,  and  receive,  ironically,  a payment 
of  Ss.  a head  of  their  flocks,  towards  the  cost  of  winter  keep  which  they  fail  to 
supply. 

Two  main  points  are  clear:  the  sufferings  of  these  animals  are  caused  by  the 
selfishness,  neglect,  and  callous  indifference  of  the  owners,  whose  failure  to  meet 
, their  obligations  entails  no  actual  liability ; large  sums  of  public  money  are 
paid  out  annually  to  the  sheep  owners  who  fail  to  prov.ido  the  foodstuffs  and  got 
paid  for  doing  it. 

The  R.S.P.C.A.  Is  .seeking  to  secure  legislation  which  will  force  the.se  people  to 
meet  their  responsibilities  in  a proper  manner,  and  prevent  the  wintering  of 
sheep  upon  the  open  Moor. 

Surely  this  calls  for  effective  public  support.  For  it  livestock,  housed  and  sheltered 
on  farms,  need  additional  feediug-stuffs  to  eke  out  the  winter  supplies  provided 
by  nature,  how  is  it  possible  to  expect  that  animals  left  untended  on  the  Moor 
will!  find  suiEoient  food  to  survive  conditions  such  as  tho.se  of  the  past  winter? 

Starving  and  exhausted  animals  range  the  Moor  for  miles  in  search  of  food 
and  shelter,  and  to-day,  as  I have  seen  for  my.self,  the  southern  slopes  of  the 
Moor  are  ringed  about  with  the  horned  and  gleaming  skulls,  the  remains  of  sheep 
which  sought,  and  failed  to  find,  the  minimum  needs  with  which  to  sustain  life. 

Wood  and  thicket,  marsh  and  ditch,  all  tell  the  same  grim  story,  and  the  sighl 
is  a disgrace  to  Devon. 

Tex  RUNDijt. 

Magellan,  Vicarage  Road,  Plympton,  April  9,' 


The  advice  of  counsel  was  sought  by  this  Association  as  to  whether  or  not 
this  letter  constituted  an  actionable  libel.  Counsel  advised  that,  while  the  contents 
of  the  letter  were  defamatory,  no  action  would  lie  since  it  was  impossible  to 
identify  the  person  or  persons  defamed. 

In  view  of  this  course  having  been  adopted  no  reply  to  Mr.  Rundic’s  letter 
was  sent. 

Now  we  do  not  know  whether  evidence  will  be  submilted  to  this  Royal 
Commission  on  the  part  of  persons  who  share  the  views  of  Mr.  Runcllo : but 
we  have  thought  it  right  to  reveal  that,  in  some  quarters,  such  views  arc  enter- 
tained, and  we  now  proceed  to  put  on  record  the  general  nature  of  our  answer 
to  them. 

.Part  of  our  answer  is  sufficientity  indicated  in  the  enclosures  to  our  letter  to 
the  R.S.P.C.A.  dated  the  20th  July,  1954,  all  of  which  have  already  been  quoted 
m full. 


Other  important  points  are  contained  in  a letter  from  a flock  ma.stcr  dated 
the  20th  April,  1955  and  published  in  the  ‘Western  Morning  iNews  ’ for  the 
28th  of  that  month.  We  sot  forth  tliis  letter  below. 


•SHEEP  ON  DARTMOOR 


Sir, — The  Dartmoor  sheep  farmers  seem  to  be  under  hciivy  fire  from  many 
people  who  obviously  in  the  main  are  very  ill-informed. 

That  sheep  do  die  on  Dartmoor  cannot  be  denied.  The  fact  that  many  skulls 
and  bon^  may  be  seen  does  not  mean  that  hund,reds  have  died  in  a short  space 
of  time.  Phe  bones  may  be  there  for  several  years. 
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If  an  animal  should  die  on  the  farm  it  would  be  seen  immediately  and  bmied. 
On  the  Moor,  however,  if  the  sheep  is  not  seen  within  a matter  of  hours  the  bones 
are  picked  clean  by  foxes  and  predatory  birds,  and,  therefore,  there  is  no  carcase 
to  carry  home  to  bury  and  the  bones  are  left. 

In  the  main,  the  sheep  which  die  ate  old  ewes  which  should  have  been  drafted, 
but  as  the  majority  'Of  your  correspondents  do  not  relish  ewe  mutton  ftey  are 
ecanomically  worthless,  so  there  is  an  unfortunate  tendency  to  keep  these  old 
ewes  in  the  hope  that  they  will  rear  another  lamb. 

A Scotch  ewe  has  been  bred  for  generations  to  withstand  hill  conditions  and  if 
kept  in  good  health  and  not  allowed  to  exceed  her  normal  working  life  is  far 
happier  on  the  Moor  in  winter  or  summer. 

We  have  wintered  our  flock  on  the  Moor  this  winter  and  have  not  lost  one 
sheep  They  have  now  lambed,  and  have  produced  150  per  cent*  lamb  crop- 
alt  alive  and  full  of  the  joys  of  spring. 


It  would  hardly  seem  as  though  they  have  been  ill-treated. 

Dartmoor  farmers  are  not  so  well  blessed  with  this  world’s  riches  tl^  they  can 
afford  to  allow  their  means  of  earning  a living  to  die  through  neglect. 


Granted  there  are  those  in  any  industry  who  do  not  do  it  credit,  but  it  is 
extremely  unjust,  and  the  height  of  ignorance,  to  condemn  the  majonty  on  the 
basis  of  a few. 


D.  B.  Evans. 


Deal,  Manaton,  Newton  Abbot.  April  20.’ 

[•  We  are  indlined  to  regard  this  as  an  exaggeration. 


To  these  we  add  the  following  observations 

1.  The  discovery  of  a skeleton  or  carcase  of  a sheep  is,  of  itself,  no  evidence 

of  death  from  starvation  or  as  a result  of  neglect  for 

(а)  sheep  are  notoriously  prone  to  sudden  attacks  of  a variety  of  fatal 
diseases ; 

(б)  in  lowland  flocks  kept  under  ideal  conditions  losses  of  up  to  5 per 
cent,  per  annum  are  not  abnormal ; 

(c)  we  are  sadsfied  that  even  in  the  worst  years  that  rate  is  not  exceeded 
on  Dartmoor  taken  as  a whole  ; 


(d)  it  sometimes  happens  that  a number  of  sheep  are  buried  together  m 
^ a snowdrift  and  are  not  found  despite  diligent  and  persistent  search 
by  .their  owners,  so  that  they  die  close  together,  them  carca^ 
revealed  when  the  thaw  comes,  in  a situation  from  which  the 
uninformed  readily  draw  false  oonolusions. 

2 The  greatest  part  of  the  natural  winter  diet  of  a lull  she^  consists  of  header 
and  gorse  which  can  always  be  reached  by  the  animals  no  matter  how 
deep  the  snow  may  be. 


3 The  best  graxing  for  all  classes  of  stock  is  always  to  be  found  on  .the  innOT 
Moor  remote  from  any  roads.  The  practice  of  feeding  hay  to  Mimals  by 
the  roadside  is  .inimical  to  thedr  interests  as  it  not  only  lures  th^  away 
from  the  best  grazings  but  induces  them  to  h^g  about  the  road_ 
roadsides  where  they  are  exposed  to  the  risk  of  being  killed  or  injured 
by  traffic  and  themselves  increase  the  hazards  of  the  motoring  pubhc. 

A The  noiiov  as  we  understand  it,  of  the  Ministry  irf  A^icidture  is  to 
subsidies. 
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On  the  l^th  July,  1955,  the  Executive  Committee  of  this  Association  met' the 
three  Inspectors  of  the  R.S.P.C  A.  whose  areas  cover  Dartmoor.  After  a full  and 
frank  exchange  of  views  the  following  agreed  statement,  which  seems  to  call  for 
no  comment  or  amplification,  was  issued  to,  the  Press : 

ANIMALS  ON  DARTMOOR 

The  Executive . Committee  of  the  Dartmoor  Commoners’  Association  met  Chief 
Inspector  Butterworth  and  Senior  Inspectors  Milliard,  and  Thwaites  of  the  R.S.P.C.A. 
at  Princetown  on  Saturday,  16th  July,  1955,  and  discussed  with  them  at  length 
the  many  problems  of  mutual  concern  to  the  two  Associations  concerning  animals 
depastured  on  Dartmoor. 

The  Executive  Committee  and  the  Inspectors  found  themselves  in  complete 
agreement  on  all  points.  In  particular  the  Inspectors  were  satisfied  that  there  is 
no  occasion  for  public  anxiety  concerning  the  animals  in  question. 

While  approaching  the  problem  from  different  angles  the  two  Associations  are 
striving  for  objectives  which  are  identical. 

The  Inspectors  wholeheartedly  endorse  die  Nine  Point  Plan  for  the  improvement 
of  lanimal  husbandry  on  Dartmoor  and  they  informed  the  Executive  Committee 
that  a significant  improvement  has  taken  place  since  the  Dartmoor  Commoners’ 
Association  came  into  existence. 

It  was  recognised  that  >the  Nine  Point  Plan  represented  a long  term  policy  from 
which  it  would  be  u.nreasoinable  to  expect  spectacular  results  in  a short  space  of 
time.  The  Executive  Committee  and  the  Inspectors  are  confident  that  the  improve- 
ment already  noted  will  be  progressive  and  that  it  will  result  in  a progressive 
elimination  of  the  problems  under  discussion. 

The  Executive  Committee  and  the  Inspectors  agreed  that  all  outstanding  problems 
concerning  cattle  and  sheep  would  be  solved  by  the  adoption  and  observance 
of  the  Nine  Point  Plan. 

With  regard  to  ponies  the  following  further  points  were  agreed : — 

There  is  a problem  concerning  ponies  in  certain  areas  where  local  over-stocking 
results  in  some  ponies  becoming  distressed  in  hard  weather,  but  in  those  cases 
the  position  would  improve  if  and  when  restricted  stocking  is  introduced,  or 
re-introduced. 

In  hard  weather  the  R.S.P.C.A.  Inspectors  will  contact  the  local  Commoners’ 
Association  concerned  with  a view  to  ascertaining  the  identity  of  the  owners  of  any 
pomes  found  tO'  be  distressed. 

The  responsibility  for  feeding  ponies  in  hard  weather  rests,  of  course,  upon 
their  owners.  Where  the  owners  of  distressed  ponies  cannot  be  traced  the  necessary 
provision  for  them  will  be  made  by  the  R.S.P.C.A.  Inspectors  in  co-operation  with 
the  local  Comm'oners’  Associations.  The  hope  was  expressed  that  NO  WELL 
MEANING  PRIVATE  PERSON  OR  BODIES  OF  PERSONS  WILL  TAKE  IT 
UPON  THEMSELVES  to  do  likewise  or  to  assist  the  Associations  unless  invited 
to  do  so. 

THE  INDISCRIMINATE  FEEDING  OF  PONIES  NEAR  A ROAD  whether 
with  hay  or  anything  else  in  summer  or  winter  is  CONTRARY  TO  THE  INTEREST 
OF  THE  ANIMALS  THEMSELVES  because  this  practice  lures  them  away  from 
their  natural  grazings  on  the  inner  Moor. 

The  Executive  Committee  and  the  Inspectors  are  confident  that  the  solution  of 
every  problem  which  exists  or  is  likely  to  arise  concerning  animals  on  Dartmoor 
lies  in  the  fruitful  co-operation  between  the  two  Associations  which  their  meeting 
has  inaugurated. 


We  need,  perhaps,  hardly  add  that  the  Nine  Point  Plan  has  the  support  and 
approval  of  the  County  Agricultural  Executive  Committee. 
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■\Ve  are  confident  that  in  the  implementation  of  the  Nine  Point  Plan  lies  the 
achievement  of  most,  at  any  rate,  of  the  objectives  which  are  desirable  both  in 
the  national  and  the  local  interest  so  far  as  concerns  increased  and  improved  output 
of  livestock  from  Dartmoor. 

In  view  of  its  importance  we  make  no  apology  for  the  following  observations 
on  specific  paragraphs  of  the  Plan  not  covered  by  the  foregoing. 

Paragraph  2:  The  recommended  autumn  dipping,  is,  of  course,  additional  to 
the  statutory  summer  dipping.  A majority  of  the  Council  of  this  Association  was 
opposed  to  making  this  requirement  compulsory  by  means  of  an  Order  of  the 
Minister.  Experience  will  show  what  proportion  of  Commoners  carry  out  the 
recommendation  on  a voluntary  basis.  Owing  to  the  unpredictable  weather  on 
Dartmoor  in  November  there  would  in  any  event  be  practical  difficulties  in  oiierat- 
ing  a compulsory  order.  A one  day  clearance  would,  in  many  years,  fail  in  its 
object.  It  is  always  futile,  and  when  cold  hazardous,  to  dip  sheep  in  pouring  ram. 

Paragraph  6;  With  the  rapid  spread  of  Attestation  (under  the  Tuberculosis 
[Attested  Herds]  Scheme)  in  the  rest  of  England  and  especially  in  the  grazing  areas 
where  store  beasts  are  finished  for  slaughter,  there  is  a grave  risk  that  unless 
in  the  very  near  future  Dartmoor  is  declared  an  Attested  Area  the  Commoners 
will  face  ruin  through  loss  of  market  for  their  store  cattle.  If  this  were  to  occur 
every  effort  to  achieve  the  objective  of  increased  productivity  would,  so  far  as 
cattle  are  concerned,  be  brought  to  nought.  Without  a doubt,  in  our  opinion, 
it  is  not  only  necessary  but  urgently  necessary  (a)  for  every  Commoner’s  herd  to 
become  Attested  (4)  for  the  Dartmoor  Commons  to  be  closed  to  all  non-attested 
cattle.  This  Association  has  for  some  months  past  been  engaged  in  negotiations 
with  the  Ministry  of  Agriculture  with  a view  to  achieving  this  objective.  These 
negotiations  have  proved  to  be  protracted,  difficult  and  delicate  and  have  necessarily 
been  confidential.  We  forbear,  therefore,  in  this  Memorandum,  to  give  an  account 
of  them  or  to  reveal  the  extent  of  the  progress  made.  These  matters  we  can  deal 
with  in  oral  evidence  if  so  required.* 

We  desire,  however,  to  indicate  some  of  the  difficulties  which  will  have  to  be 
surmounted. 

1.  So  long  as  the  Commons  are  open  to  non-attested  cattle  any  attested  beast 
depastured  there  automatically  loses  its  attested  status. 

2.  When  Dartmoor  becomes  closed  to  non-attested  cattle  those  Commoners  whose 
herds  are  not  attested  will,  so  long  as  their  herds  so  remain,  lose  the  benefit  of 
their  right  of  common  of  pasture  for  cattle. 

3.  Consequently  it  is,  for  practical  purposes  (and  to  comply  with  the  provisions 
of  the  Scheme),  necessary  that  a substantial  majority  of  Commoners  have  their 
herds  attested  before  the  Commons  can  be  closed  to  non-attested  stock. 

4.  Attestation  is,  or  may  be,  expensive ; and  Dartmoor  Commoners  are  by  no 
means  wealthy. 

5.  In  order  that  the  efforts  of  an  enthusiastic  majority  may  not  be  stultified  by 
a minority  of  laggards  the  Scheme  provides  that  when  seventy  per  cent  of  the 
herds  in  a given  area  have  become  attested  the  area  may  be  declared  to  be  a ‘ Free 
Testing  Area  ’ so  that  the  ‘ laggards  ’ may  be  brought  up  to  attested  status  free  of 
cost.  Only  when,  this  has  been  achieved  will  the  area  be  declared  an  Attested  Area. 

6.  Unless  the  whole  of  Devon  is  declared  an  Attested  Area  it  will  clearly  be 
necessary  to  abolish  the  ‘ Foreigners’  ’ rights  before  Dartmoor  could  be  declared 
attested.  What  is  envisaged  and  desired  by  this  Association  is  the  declaration  of 
an  Attested  Area  comprising  the  Dartmoor  Commons  (including  all  enclosures 
within  them)  and  the  Venville  parishes. 

7.  The  absence  of  fencing  adds  to  the  dififioulties  but  this  is  irremediable  because 

fencing  (a)  would  be  strenuously  objected  to  on  behalf  of  the  public  [e.g.  by  the 
National  Parks  Commission]  (4)  to  any  extent  which  would  he  worth  while  would 
bs  prohibitive  in  cost.  Xlicre  is  also  at  present  an  insufficient  number  of  cattle 
grids  on  the  roads  leading  off  the  Moor. 

* See  page  1185,  para.  5485. 
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Paragraphs  7 and  9:  It  is  urged  on  the  part  of  some  enthusiasts  that  only  pure 
bred  Dartmoor  Ponies  should  be  allowed  on  the  Commons.  The  fear  is  expressed 
that  if  this  restriction  is  not  imposed  the  breed  will  either  die  out  or,  through  the 
best  breeding  stock  being  kept  off  the  Moor,  will  lose  its  quality  of  hardiness. 
This  idea  has,  of  course,  a strong  sentimental  appeal.  But  the  Commoners  are 
business  men  and  we  feel  it  would  be  wrong  to  allow  other  than  business 
considerations  to  dictate  the  type  or  breed  of  ponies  to  be  kept.  We  also  feel 
that  a proper  balance  between  the  business  and  the  sentimental  approach  could  be 
achieved  by  means  of  the  suggested  control  of  stallions. 

It  is  self  evident  that  the  relationship  between  Commoners  is  one  which  depends 
upon  the  utmost  good  faith ; for,  leaving  aside  the  occasional  depredations  of 
professional  thieves,  a Commoner  who  depastures  his  beasts  on  the  Commons 
leaves  them  at  the  mercy  of  unscrupulous  neighbours  and  dishonest  fellow  Com- 
moners. We  are  happy  to  say  that  on  Dartmoor  dishonesty  and  unscrupulousness 
of  this  kind  are  exceedingly  uncommon;  but  we  feel  that  the  Courts  should 
be  empowered  to  deal  severely  with  anyone  who,  in  respect  of  a fellow  Commoner’s 
animals,  fails  to  act  with  that  high  degree  of  good  faith  which  the  relationship 
demands. 

In  this  connection  a case  tried  at  Devon  Quarter  Sessions  in  October,  1954,  has 
given  rise  to  some  concern.  The  Defendants,  a married  couple,  farmed  in  partner- 
ship a farm  in  a moorland  parish.  One  morning  in  early  spring  the  male  Defendant 
(according  to  his  own  statement)  was  feeding  his  bullocks  in  a field  abutting 
on  the  common  when  he  saw  walk  in  from  the  common,  through  the  gate  which 
was  open,  an  in-calf  heifer  which  he  knew  not  to  be  his.  The  Defendant  kept  this 
animal  on  his  farm  from  the  moment  of  her  arrival  and  some  months  later 
sold  her  together  with  the  calf  to  which  she  had  given  birth.  In  the  meanwhile 
the  male  Defendant  had  twice  given  false  answers  to  enquiries  by  the  owner  of  the 
heifer  concerning  her  whereabouts.  The  Defendants  were  charged  with  larceny. 
The  learned  Deputy  Chairman  withdrew  the  case  from  the  jury  and  directed  an 
acquittal  on  the  ground  that  the  evidence  disclosed  no  ‘ taking  ’ within  the  meaning 
of  the  Larceny  Act,  1916. 

Whether  the  Deputy  Chairman  was  right  or  wrong  in  the  ruling  which  he  gave 
the  fact  that  the  point  on  which  the  Defendants  escaped  should  be  arguable  at  all 
seems  to  us  to  reveal  a very  unsatisfactory  state  of  the  law  and  to  introduce  an 
unsuspected  hazard  into  the  exercise  of  a right  of  common  of  pasture. 

We  have  dealt  with  this  matter  in  the  merest  outline  because  we  have  already 
taken  it  up  in  full  detail  with  the  National  Farmers’  Union  who  have  been  requested 
by  us  to  put  forward  to  the  Law  Revision  Committee  the  suggestion  that  the 
word  ‘taking’  in  the  Larceny  Act,  1916,  requires  redefinition  in  order  adequately 
to  deal  with  the  taking  of  animals  as  contrasted  with  inanimate  objects. 

We  have  now  dealt  at  some  length  with  measures  introduced  and  envisaged 
for  the  improvement  of  animal  husbandry  on  the  Moor  ; but  the  maximum  pro- 
duction from  the  Commons  will  not  be  achieved  by  these  measures  alone.  Attention 
must  also  be  directed  to  measures  for  the  improvement  of  the  grazing  on  the 
Commons. 

Not  by  any  means  the  whole  of  Dartmoor  lends  itself  to  improvement  of  grazing. 
In  places  the  soil  is  too  shallow  to  support  much  growth  ; in  others  it  is  water- 
logged ; and  over  wide  areas  the  presence  of  quantities  of  surface  stone  precludes 
access  by  implements  of  any  kind. 

In  very  few  places  would  ploughing  be  practicable  and  we  do  not  contemplate  it. 
Selected  areas  might  perhaps  lend  themselves  to  light  cultivation  with,  say,  disc 
harrows,  followed  by  surface  seeding.  Upon  the  whole  we  think  the  only  positive 
act  of  husbandry  which  us  practicable  and  to  be  recommended  is  the  spreading  o:F 
lime  and  phosphates.  Selected  areas  should  be  treated  in  this  way  annually  and  in 
rotation.  There  may  be  a future  for  the  use  of  aircraft  for  this  work. 

Two  formidable  obstacles  to  carrying  out  improvements  on  these  lines  are  lack 
of  funds  and  the  absence  of  fencing ; and  the  two  are  interconnected.  Finance 
would  perhaps  be  forthcoming  if  the  other  difficulty  could  in  some  way  be  obviated. 
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For  reasons  already  mentioned  in  another  context  the  provision  of  fencing  is  out 
of  the  question.  The  consequence  of  its  absence  is  that  if  any  part  of  the  Commons 
has  its  grazing  improved  by  the  application  of  lime  or  phosphates,  animals  are 
attracted  to  that  part  from  far  and  wide ; and  the  Commoners  of  one  parish  or 
manor  cannot  reasonably  be  expected  to  pay  for  the  improvement  of  their  local 
grazings  when  the  benefit  from  it  will  go  largely  into  the  pockets  of  non.contributors 
from  some  other  part  of  the  Moor. 

If  the  Commoners  of  every  parish  and  manor  could  be  persuaded  simultaneously 
to  improve  selected  parts  of  their  commons  they  might  reasonably  expect  to  reap 
the  rewards  themselves.  But  the  difficulty  of  accomplishing  this  is  manifest. 

We  feel  that  the  only  solution  of  this  problem  lies  in  systematic,  planned  improve- 
ment, centrally  financed  and  controlled.  There  is  at  present  no  organization  or  body 
of  persons  in  a position  to  perform  this  essential  function. 

That  improvement  by  such  means  as  have  been  mentioned  is  both  possible  and 
beneficial  has  been  proved  by  a successful  experiment  carried  out  by  the  Whitchurch 
Commoners.  Its  success  was  only  rendered  possible  by  the  geographical  situation  of 
Whitchurch  Down  which  is  not  directly  contiguous  with  any  other  part  of  the 
Commons. 

A serious  problem  arises  from  the  continual  spread  of  bracken  over  the  Commons. 
Our  critics  attribute  the  recent  undoubted  increase  to  excessive  and  indiscriminate 
‘ swaling  ’ (j.c.  burning  of  heather  and  gorse)  but  we  do  not  think  this  is  well  founded. 
We  are  inclined  to  think  that  much  of  the  increase  is  due  to  the  gradual  falling  into 
desuetude  of  the  practice  of  cutting  bracken  'for  use  as  bedding  for  animals  and 
also,  perhaps,  to  insufficient  treading.  Well  within  living  memory  almost  every 
Commoner  cut  sufficient  bracken  annually  in  August  to  last  his  animals  through 
the  winter.  Now-a-days  only  very  few  out  any  at  all. 


This  problem  is  another  which  requires  to  be  tackled  systematically  and  under 
some  form  of  co-ordination.  For  there  is  reason  to  think  that  land  which  carries 
a heavy  growth  of  bracken  is  capable  of  sustaining  a nutritious  sward.  Bracken  will 
not  flourish  on  the  poorest  land. 

The  practice  of  swaiing,  ibriefiy  mentioned  above,  is  beneficial  if  carried  out 
systematically  and  in  moderation,  but  is  highly  destructive  when  resorted  to  indis- 
criminately, The  purpose  of  it,  of  course,  is  to  destroy  old  and  unpalatable  heather 
and  gorse  and  to  encourage  natural  regeneration,  producing  young  plants  of  both 
species  to  provide  winter  grazing  for  stock. 

In  recent  years  much  wanton  damage  has  been  done  by  school  children  and  by 
gangs  of  youths  who  set  fire  to  the  herbage  for  their  sport,  mostly  in  the  traditional 
swaling  month  of  March  when,  as  a rule,  weather  conditions  are  dry  and  windy. 


The  apprehension  of  these  persons  is  of  extreme  difficulty  ; for  when,  for' instance, 
a village  constable  sees  a fire  on  a remote  part  of  the  Moor  and  hastens  to  the  spot 
he  usually  finds  either  no  one  there  or  a party  of  Commoners  engaged  in  lawful, 
systematic  swaling.  Clearly  this  is  a frustrating  experience  calculated  to  damp  the 
enthusiasm  of  any  constable.  The  matter  has  received  the  most  anxious  consideration 
by  this  Association  as  well  as  by  the  Dartmoor  National  Park  Committee  and  the 
County  Police.  Close  co-operation  is  being  maintained  between  the  three  bodies. 

As  a result  of  this  co-operation  a system  has  now  been  introduced  whereby  each 
parish  or  manor  Commoners’  Association  decides  shortly  In  advance  of  the  start 
of  the  swaling  season  which  parts  of  their  commons  are  to  be  burned,  and  notihes 
the  local  Police  of  their  decision.  This  at  least  should  save  the  village  constable 
many  a wild  goose  chase.  Commoners  have  been  urged  to  notify  the  Police 
immediately  any  unauthorised  fire  is  seen. 

Some  publicity  has  been  given  through  the  Press  to  the  fact  that  under  section  !6 
of  the  Malicious  Damage  Act,  1861,  the  unlawful  setting  fire  to  heath,  gorse,  froze 
or  fern  is  a felony  punishable  with  imprisonment  for  fourteen  years.  A few  mccessful 
prosecutions  under  this  section  would  , probably  an  end  to  this  vandalism. 

Other  measures  which  must  be  considered  with  a view  to  the  improvement  of 
grazings  are  drainage  a-nd  the  planting  of  windbreaks.  Such  measures,  having  a 
bearing  upon  wider  issues  such  as  water  supply  a.nd  amenity,  would,  of  course,  be 
subject  to  planning  control  by  the  Dartmoor  National  Park  Committee. 
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Before'  we  come  to  set  forth  our  suggestions  for  the  consideration  of  this  Royal 
Commission  we  desire  to  emphasise  that  this  Association  exists  in  order  to  promote 
the  interests  of  the  Dartmoor  Commoners  as  a whole.  We  do  not  pretend  nor  could 
anyone  reasonably  expect  that  all  the  views  expressed  in  this  iMemorandum  command 
the  unanimous  approval  of  our  members.  For  instance,  not  all  Commoners  keep 
—or  want  to  keep^cotch  Sheep,  Galloway  Cattle  or  Ponies.  Many  of  those  who 
do  not  keep  animals  of  these  or  similar  types  are  in  favour  of  unstocking  the 
Moor  during  the  winter  months.  But  there  is  unanimity  in  the  desire  to  see  the 
Dartmoor  Commons  produce  the  maximum  number  of  beasts.  And,  clearly,  the 
means  of  achieving  this  must  be  decided  upon  the  assumption  that  every  Commoner 
will  exercise  his  rights  to  the  full  and  none  to  excess. 

Whether  the  maximum  output  is  more  likely  to  be  achieved  (o)  by  all  the  year 
round  stocking  or  (b)  by  Winter  clearance  is  a matter  which  we  feel  can  only  be 
decided  by  the  Commoners  themselves  with  the  assistance  of  such  technical  advice 
as  &ey  may  desire  to  seek. 

We  have  had  the  advantage  of  studying  the  Memorandum  of  Evidence  submitted 
to  this  Royal  Commission  by  the  Cornwall  Commoners’  Association.  Their  objectives 
appear  to  coincide  with  our  own,  but  their  problems  lack  the  complexity  of  ours. 
It  will  be  found  that  some  of  our  suggestions  are  on  much  the  same  lines  as 
those  of  the  Cornwall  Commoners’  Association.  We  particularly  agree  with  them 
as  to  the  management  of  the  Commons  resting  with  the  Commoners  and  as  to 
the  inadequacy,  in  present  conditions,  of  the  provisions  of  the  Commons  Act,  1876. 

The  provisions  of  the  Commons  Act,  1899,  are  also  inappropriate  in  the  case 
of  Dartmoor.  The  Dartmoor  Commons  lie  within  the  areas  of  no  fewer  than 
five  Rural  District  Councils ; and  it  would  defeat  the  objects  which  we  have  in 
view  to  vest  control  of  the  Commons  in  these  Councils,  with  power  to  delegate 
to  Parish  Councils. 

There  can  be  no  doubt,  in  our  view — and  here  again  we  agree  with  the  Cornwall 
Commoners’  Association — that  our  objectives  are  incapable  of  achievement  in  the 
existing  state  of  the  law  affecting  the  Dartmoor  Commons. 

The  changes  in  the  law  which,  in  our  view,  are  necessary  are  such  as  will 
provide  for  (1)  answering,  by  statutory  definition,  the  two  questions  posed  earlier 
in  this  Memorandum  viz.  (a)  who  are  the  Commoners?  (A)  what  are  their  rights? 
(2)  regulation  of  the  Dartmoor  Commons  by  a local  body  consisting  predominantly 
of  Commoners. 

We  now  proceed  to  set  forth  the  state  of  affairs  which  we  should  like  to  see 
established  by  law,  together  with  some  notes  on  the  changes  which  appear  to  be 
involved.  It  will  be  seen  that  none  of  our  proposals  seeks  in  any  way  to  cut 
down  the  rights  of  Lords  of  the  Manor  whose  interests  equally  with  those  of 
the  Commoners  we  are  concerned  to  protect  and  to  promote. 

As  to  the  Commoners  and  their  Rights 

1.  The  Dartmoor  Commons  comprise  the  areas  hitherto  known  as  (a)  the  Forest 
of  Dartmoor  (A)  the  Commons  of  Devon  (c)  Roborough  Down. 

2.  The  Dartmoor  Commoners  are  all  those  persons  who  have  in  and  upon  the 
Dartmoor  Commons  (or  any  part  thereof)  the  right  of 

(fl)  common  of  pasture  or  (A)  common  of  turbary. 

'3.  The  right  of  common  of  pasture  is 

(a)  exercisable  by,  and  by  no  one  other  than,  every  occupier  of  one  acre 
or  more  of  agricultural  land  comprised  in  a holding  situated  or  partly 
situated  in  any  one  or  more  of  parishes  and  manors  listed  in  Appendix  VI* ; 

(A)  appurtenant  to  every  acre  of  such  agricultural  land  and  not  severable 
therefrom  ; 

(c)  limited  to  the  number  of  animals  levant  and  couchant  upon  the  land 
to  which  the  right  is  appurtenant. 

* See  also  page  1185,  para.  5485. 
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4.  The  right  of  common  of  turbary 

(а)  is  appurtenant  to  every  holding  having  a right  of  common  of  pasture  and 

also  to  every  dwellinghouse  (existing  on  a specified  date)  situated  within 
’ ■ ' any  of  the  listed  parishes  ; 

(б)  is  exercisable  only  by  or  on  'behalf  of  the  occupier  of  the  property  to  which 
it  is  appurtenant ; 

(c)  includes  all  those  rights  hitherto  exercisable  by  a Venville  man,  i.e.  the 
‘ right  to  take  (but  only  for  use  on  the  property  to  which  the  tight  is 

appurtenant)  ‘ all  that  may  do  him  good  except  green  oak  and  venison 

5.  All  rights  of  common  are  exercisable,  without  payment  of  venville  rent,  over 
the  whole  of  the  Dartmoor  Commons  but  a Commoner  having  common  of  pasture 
is  entitled  to  turn  out  . beasts  only  onto  that  part  of  the  Commons  which  lies 
within  the  parish  or  manor  wherein  the  beasts  are  levant  and  couchant. 

6 For  the  purposes  of  paragraph  3 (above)  the  expression  ‘agricultural  land’ 
doe's  not  include  land  used  for  pleasure  grounds,  private  gardens,  allotment  gardens, 
market  gardens,  nursery  grounds  or  for  horticulture,  fruit  growing,  forestry  or 
woodlands.* 

Notes  on  the  Foregoing 


Paragraph  1 gives  expression  to  our  desire  to  see  the  abolition  of  all  distinction, 
so  far  as  concerns  common  rights,  between  the  constituent  parts  of  the  Commons. 

Paragraph  3 (a)  involves  the  extinguishment  of  the  rights  of  the  ‘Foreigners’ 
and  of  mere  householders.  This,  in  our  view,  is  essential.  It  may  involve  the 
navment  of  compensation  but  this  should  not  prove  to  be  heavy  since  we  think 
it  Wl  be  found  that  all  but  a very  few  have  long  since  abandoned  their  rights. 

Paragraph  3 (b)  involves  some  redistribution  of  rights  of  common  of  pasture  e.g. 
in  cases  where  in  the  past  the  right  has  been  purported  to  be  severed  from  the 
land.  Some  occupiers,  especially  those  of  enclosures  within  the  Forest  other  than 
Ancient  Tenements,  will  acquire  rights  at  present  not  enjoyed. 

Paragraph  5 involves  the  abolition  of  venville  rent.  This  has  been  by  no  means 
regularly  or  uniformly  demanded  for  many  years  last  past. 

As  to  Regulation  of  the  Commons 

1 The  duty  to  control  the  Dartmoor  Commons  so  far  as  concerns  ■ mates 
affecting  common  rights,  and  to  regulate  the  exercise  by  the  Commoners  of  those 
rights  should  be  imposed  upon  and  the  power  so  to  do  vested  m a Council  upon 
which  the  Duchy  of  Cornwall,  Lords  of  the  Manor  and  Commoners  are  represented 
in°  appropriate  proportions.  This  Council  should  be  incorporated.  All  questions 
should  be  decided  by  a simple  majority  of  the  Council. 

, 2.  The  Council  should  have  the  power  to  make  Regulations,  to  the  • 

approval  of  the  Minister  of  Agriculture,  Fisheries  and  Food,  for  any  of  the 
following  purposes : — 

(a)  improvement  of  grazing ; , i j 

exoressinc  in  figures  the  number  of  animals  deemed  to  be  levant  and 
c(mchant  upon  one  acre  of  agricultural  land  or  some  multiple  thereof , 

(c)  control  of  i(i)  stallions  (ii)  rams  (Bulls  will,  of  course,  be  prohibited); 

(d)  the  holding  of  drifts ; \ , 

■ (e)  clearing  the  Moor  for  limited  periods  not  exceeding  3 days  and  for  not  mote 

^ ^ than  a total  of  6 days  in  any  calendar  year  for  the  purpose  of 

(i)  sheep  dipping  ; ' 

(ii)  operation  of  the  Attested  Herds  Scheme  , 

(iii)  gelding  of  horse  colts  and  castration  of  ram  lambs ; 

(iv)  any  other  purposes  which  may  arise  ; 


• See  page  1185,  para.  5485. 
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(f)  swaling; 

(g)  control  of  Vermin  ; 

(A)  establishing  and  maintaining  a system  and/or  a register  of  marks  erf 
identification ; 

(i)  establishing  fodder  banks  for  the  feeding  of  stock  during  severe  weather. 

3.  The  Regulations  may  provide  for  the  delegation  of  specified  powers  to  parish 
or  manor  Commoners’  Associations. 

4.  The  staff  of  the  Council  should  include  a Steward  and  four  Moormen. 

5.  Finance  should  be  provided  by  means  of 

(а)  a levy  of  an  annual  sum  per  acre  of  every  holding  to  which  common 
of  pasture  is  appurtenant  payable  by  the  occupier  ; 

(б)  an  annual  suibscription  by  Lords  of  the  Manor  and  the  Duchy  of  Cornwall; 

(c)  a proportion  of  all  amounts  payable  to  any  Commoner  in  respect  of  Hill 

Cow,  Hill  Cattle  or  Hill  Sheep  subsidy  upon  any  animals  depastured  at 
the  relevant  date  upon  the  Commons ; 

(d)  such  grants  as  may  be  obtained  from  the  Ministry  of  Agriculture  Fisheries 
and  Food. 


Notes  on  the  Foregoing 


Paragraph  1.  In  view  of  the  historic  association  of  Dartmoor  with  the  Crown 
and  of  the  present  and  continuing  interest  of  the  Royal  Duchy  of  Cornwall  we  feel 
that  the  appropriate  method  of  incorporation  of  the  Council  would  be  by  Royal 
Charter. 

The  precise  composition  of  the  Council  and  the  appointment  of  its  members  would 
be  a matter  for  discussion.  We  feel  that  the  Land  Steward  for  the  time  being  of  the 
Duchy  of  Cornwall  should  be  a member  ex  officio  and  that  every  Parish  listed  in 
Appendix  VI  should  have  one  representative  member. 

In  order  to  perpetuate  an  historic  word  and  to  avoid  confusion  with  the  names  of 
certain  other  bodies  we  suggest  that  the  Council  should  be  called  The  Council  of 
Venville. 

Paragraph  2 (A).  The  system  which  we  have  in  mind  is  concerned  not  with 
identity  nor  with  ownership  as  such  but  one  which  will  indicate  beyond  doubt  by 
virtue  of  what  right  of  common  a particular  beast  is  on  the  Moor,  i.e.  by  identifying 
it  with  the  land  upon  which  it  is  levant  and  couchant. 

Paragraph  4.  The  Steward  should  act  as  clerk  to  the  Council  as  well  as  being 
the  supervising  and  co-ordinating  field  man.  The  whole  Commons  should  be 
divided  into  four  quarters,  as  the  Forest  is  to-day,  and  one  Moorman  should  be  in 
charge  of  each.  His  duties  would  include  (o)  checking  that  every  beast  is  lawfully 
upon  the  Commons  (A)  impounding  strays  (c)  reporting  to  the  Steward  any  infringe- 
ments of  common  rights  (d)  supervising  drifts  and  clearance  (c)  care  and  control 
of  fodder  banks  (f)  inspection  of  boundary  fences  (g)  reporting  of  casualties  (A)  the 
rendering  of  assistance  to  Commoners  in  the  care  of  their  stock  (i)  the  enforcement 
of  Regulations  made  by  the  Council. 

Paragraph  5.  It  it  appreciated  that  finance  will  prove  to  be  a difficult  question. 
Our  suggestions  are  tentative  only.  The  matter  will  have  to  be  the  subject  of  pro- 
longed  and  detailed  discussion  among  all  interests  concerned,  including  the  Ministry 
of  Agriculture,  Fisheries  and  Food. 

As  to  the  Public 

Clearly  there  should  be  some  code  of  conduct  for  the  public  resorting  to  Ihe 
Commons  for  purposes  of  recreation.  The  existing  ‘Country  Code’  is  admirable  as 
far  as  it  goes.  So  are  the  equivalent  provisions  of  the  National  Parks  and  Access 
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to  the  Countryside  Act,  1949.  Publicity  is  being  given  to  these  in  the  Guide  Book 
which  is  in  course  of  publication  by  the  Dartmoor  National  Park  Committee.  But 
these  codes  lack  ‘ teeth  ’.  There  are  no,  or  no  adequate,  sanctions  attached  to  them. 

We  do  not  regard  it  as  incumbent  u^n  the  Commoners  or  as  part  of  the  duty 
of  the  proposed  Council  to  take  a leading  part  in  controlling  the  activities  of  the 
public  upon  the  Dartmoor  Commons.  This,  in  our  view,  is  a matter  for  the  Devon 
County  Council — although  one  which  concerns  us  very  deeply. 

The  difficulty  and  complexity  of  this  subject  have  been  illustrated  earlier  in  this 
Memorandum.  We  confine  ourselves  to  expressing  the  hope  that  the  Devon  County 
Council  will  see  fit  at  an  early  date  to  promote  a Bill  which  will  impose,  with  due 
sanctions,  a uniform  code  of  conduct  for  the  public  over  the  whole  of  the  Dartmoor 
National  Park. 

By  way  of  conclusion  and  summary  we  wish  to  make  it  clear  that  what  we  seek 
to  achieve  is  LIBERTY — ^in  the  sense  in  which  Clemenceau  defined  it,  namely  the 
right  to  discipline  ourselves  so  as  not  to  be  disciplined  by  somebody  else. 

H.  H.  WHITLEY,  Chairman. 

D.  M.  SCOTT,  Vice-Chairman. 
TOM  BROWN,  Bon.  Secretary. 

1,  Church  Lane, 

Tavistock, 

Devon. 

May,  1956. 
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Appendix  II 

FOREST  OF  DARTMOOR 
VENVILLE  PARISHES 


SOUTH  QUARTER 

1 BUCKFASTLEIOH  ■ 

2 Holne 


3 Dean  Prior 

4 Lydford 


NORTH  QUARTER 

5 Belstone 

6 'Bridestowe 

7 Gidleioh 

8 Sourton 

WEST  QUARTER 

12  Sampfobd  Spiney 

13  Whitchurch 

14  Shauoh  Prior 

15  Sheepstor 

EAST  QUARTER 

20  North  Bovey 

21  WiDECOMBE-IN-THEnMOOR 


9 South  Tawton 

10  Throwleiqh 

11  Chagford 


16  Petertavy 

17  Walkhampion 

18  Tavistock 

19  Meavy  (part) 


22  Manaton 


Appendix  III 


LAW  OF  PROPERTY  ACT,  1925  (SECTION  193) 
air  and  exercise. 

1.  It  done  OR  the  said  land,  it  is  an  ollence  for  anyone  exercising  the  aforesaid 
rights  of  access : 

(1)  Without  lawful  authority:  , a,.  i.-  i 

(a)  To  draw  or  drive  any  carriage,  cart,  caravan,  truck  or  other  vehicle 
otherwise  than  over  a public  carnage  way. 


(b)  To  camp. 

(c)  To  light  fires. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


1180 


ROYAL  COMMISSION  ON  COMMON  LAND 


(2)  Without  lawful  authority  or  otherwise  than  in  the  lawful  exercise  of  a right 
of  Com  mon : 

{a)  To  injure  or  remove  trees,  shrubs,  gorse,  bracken,  heather,  ferns,  plants, 
peat  or  turf. 

{b)  To  remove  granite  and  other  stone,  gravel,  sand,  minerals  or  soil. 

(c)  To  take  or  attempt  to  take  fish  from  any  water. 

(d)  To  discharge  firearms  or  throw  or  discharge  'missiles. 

(e)  To  shoot  or  wilfully  disturb,  chase,  or  take  game,  ground  game, 

vermin  or  other  birds  or  animals. 

if)  To  permit  dogs  to  hunt,  course  or  chase  game,  ground  game  or  vermin, 

or  other  birds  or  animals  or  otherwise  fail  to  keep  dogs  under  proper 
control. 

ig)  To  remove  or  attempt  to  remove  birds’  eggs  or  nests. 

{h)  To  set  traps,  nets  or  snares  for  birds,  game,  ground  game,  vermin  or 
animals. 

(i)  To  permit  horses,  cattle,  sheep  or  other  animals  to  graze  or  stray. 

(/)  To  bathe  in  any  pond  or  stream. 

{k)  To  post  or  paint  bills,  advertisements,  placards  or  notices. 

(/)  To  injure  notice  boards  or  seats  or  receptacles  for  rubbish. 

(m)  To  place  or  deposit  and  leave  any  glass,  china,  earthenware,  tin, 
carton,  paper  or  other  rubbish  so  as  to  create  or  tend  to  create  a 
litter. 

(n)  To  injure  or  disfigure  any  ancient  monument  or  earthenwork  or  object 
of  historical,  scientific  or  antiquarian  interest. 

(o)  To  use  the  said  land  or  any  portion  thereof  as  a racecourse  for  horses 

or  other  animals  or  as  a riding  school  whereon  posts,  rails,  fences, 
banks  or  ditches  are  erected  or  made. 
ip)  To  hold  any  shows,  gymkhana,  sports,  exhibition  or  fair  or  place  any 
swing,  roundabout  or  other  like  thing. 

{q)  To  sell  or  expose  for  sale  any  foodstuffs  or  other  merchandise. 

(r)  To  land  or  depart  by  aircraft  '(except  in  case  of  accident  or  other 
sufficient  cause). 

(j)  To  erect  or  place  any  building,  tent,  booth,  stall,  fence,  bank,  ditch, 

post,  railing  or  other  similar  structure  for  any  purpose. 

(0  To  create  any  nuisance  or  disturbance,  use  obscene  language  or  behave 
thereon  in  an  indecent  or  disorderly  manner  to  the  annoyance  of  any 
person. 

(u)  Generally  to  injure  or  disfigure  the  land  or  to  interfere  with  the  use 
thereof  by  the  public  for  the  purpose  of  air  and  exercise. 

Anyone  committing  such  an  offence  as  aforesaid  is  liable  on  summary  conviction 
to  a line  not  exceeding  40  shillings  for  each  offence. 

The  acts  mentioned  in  paragraph  1 are  forbidden  by  reason  of  the  limitations 
and  conditions  imposed  by  an  Order  dated  the  seventeenth  day  of  February,  1941, 
made  by  the  Minister  of  Agriculture  and  Fisheries  under  the  said  Section  193. 

The  said  Order  with  the  relative  plan  has  been  deposited  with  the  said  Minister 
and  a certified  copy  has  been  deposited  with  the  Council  of  the  'Rural  District  in 
which  the  land  is  situated.  The  Order  and  the  copy  will  'be  open  for  inspection 
during  ordinary  office  hours. 
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rights  of  the  public  in  the  national  pajrk 


1.  General 

The  rights  of  the  public  over  land  designated  as  a National  Park  are  not,  by 
reason  solely  of  designation,  any  different  from  their  rights  in  other  areas.  Addi- 
tional rights  may  be  specifically  created  after  designation  in  order  to  achieve  the 
purposes  of  National  Parks  which,  as  the  Act  states,  are—  preserving  and  enhancing 
the  natural  beauty  of  the  areas  and  promoting  their  enjoyment  by  the  public 

In  general,  therefore,  the  public  are  confined  to  public  rights  of  way  over  private 
land  whether  or  not  that  land  is  a common.  Any  transgression  from  this  is  a 
trespass  The  County  Council  are  obliged,  under  the  Act,  to  carry  out  a survey  of 
public  rights  of  way  in  the  County  and  to  prepare  maps  showing  these  routes.  The 
Roads  Committee  are  at  present  undertaking  this  survey. 


2.  Common  Land 

A great  deal  of  land  in  the  Dartmoor  National  Park  is  subject  to  rights  of 
common  and  over  such  common  land  the  public  may  enjoy  special  rights. 


Under  Section  193  of  the  Law  of  Property  Act,  1925,  a lord  of  the  manor  may, 
bv  deed  declare  that  the  provisions  of  that  Section  shall  apply  to  his  common  land. 
So  lone’ as  the  deed  is  operative,  the  land  is  subject  to  rights  of  access  by  members 
of  the  Dublic  for  air  and  exercise.  Once  land  has  become  a declared  common  with 
Dublic  rights  of  access,  the  exercise  of  those  rights  is  subject  to  certain  restrictions. 
It  is  an  offence  for  any  person  to  drive  any  carnage,  cart,  caravan,  tr^k  or  other 
vehLle  or  to  camp,  or  to  light  fires  on  the  land  (these  are  speciM  as  the  first  tee 
n^bitionrirMajo  Bulteel’s  Notice  (Appendix  III)).  In  addition,  the  lord  of 
?he  manor  may  ask  the  Minister  of  Agriculture  for  an  Order  imj^smg  further 
restrictions  on  the  public  rights  of  access  (this  has  been  done  by  h^jor  Bultrel 
and  his  commoners  and  are  the  other  prohibitions  specified  in  his  Notice).  The 
purpose  of  these  prohibitions  is  to  prevent  any  rights  or  ii^erest  m the  land  fr^ 
being  injuriously  aifected  by  the  public  right  of  access.  Commons  for  the  time 
being  held  by  Service  Departments  are  excepted. 

Major  Bulteel  has,  by  a Deed  of  1939,  declared  his  common  land  to  have  public 
rights  of  access  and,  in  February,  1941,  obtained  an  Order  of  the  Minuter  of  Agncul- 
ure  to  certain  proliibitions  or  byelaws  relating  to  that  land.  He  n°w  intends 

tn  inut  ut)  notices  drawing  attention  to  these  prohibitions,  which  already  exist.  A 
copy  of  Ke  shortened  form  of  Notice  he  proposes  to  put  up  is  attached  (Appendix 

V). 


3.  National  Parks — Access  Provisions 

mpuntain,  moor,  heath,  down,  Jq,,  mreviouslv  referred  to.  A review  of  open 

this  purpose,  with  the  Minister  s consent. 

Byelaws  may  be  made  Such 

covered  by  an  access  order  or  agreement,  o p prevent  damage  to  it. 

byelaws  are  to  control  public  on  such  1^^^^  Dartmoor 

However,  since  there  are  no  access  orders  or  agreemems  lor 
area,  no  such  byelaws  can  be  made. 
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4.  County  Council  Byelaws 

The  ordinary  County  Council  byelaws  for  good  rule  and^  government  relate  to 
the  National  Park  area  as  they  do  to  the  rest  of  the  Administrative  Coimty.  They 
prohibit  the  doing  of  many  acts  which  are  prejudicial  to  proper  public  beha«our. 
They  must,  however,  relate  to  local  government  boundaries  and  byelaws  of  this 
nature  could  not  be  made  which  would  'be  confined  to  the  National  Park. 

5.  The  Extent  to  which  the  Proposed  Prohibitions  are  Covered  by  Other  Means 

The  following  refer  'to  the  restrictions  listed  in  the  Notice  at  Appendix  III. 

1.  (a)  It  is  an  offence  under  the  Road  Traffic  Act,  1930,  to  drive  a Motor  Vehicle 
on  common  land  or  moorland,  except  within  15  yards  of  a road  for  the 
purpose  of  parking. 

(i)  This  is  covered  by  the  Town  and  Country  Planning  Acts  if  camping  is  for 
more  than  28  days. 

(d  Swaling  (i.e.  the  burning  of  heather  and  rough  grass)  is  prohibited  between 
the  31st  March  and  1st  November  in  any  year,  except  by  licence  of  the 
Ministry  of  Agriculture. 

2 (a)  Damage  to  trees  and  shrubs  is  an  offence  under  the  Malicious  Damage  Act, 
1861. 

Uprooting  ferns,  primroses  or  other  plants  growing  on  roadsides,  commons 
or  other  places  to  which  the  public  have  access  is  an  offence  under  the 
County  Council  byelaws.  Gorse,  bracken,  heather,  peat  and  turf  are  not 
covered. 

(6)  Damage  to  land  is  an  offence  under  the  Malicious  Damage  Act,  1861.  The 
taking  of  minerals  would  be  covered  also  by  the  Larceny  Acts. 

(d  Certain  fish  are  protected  by  the  Salmon  and  Freshwater  Fisheries  Act,  1923. 

(d)  Firearms  Act,  1937,  regulates  the  use  of  firearms  by  licence. 

Throwing  by  hand  or  discharging  from  any  instrument  any  stone,  bullet, 
shot  or  other  missile  to  the  annoyance  or  personal  danger  of  any  person 
is  an  offence  under  the  County  Council  byelaws. 

(e)  Game  are  protected  by  the  Game  Acts,  wild  birds  by  the  Protection  of 
Birds  Act,  1954.  Vermin  are  not  protected. 

(f)  Dogs  dangerous  to  cattle  and  poultry  may  be  ordered  to  be  kept  under  control. 

(g)  Wild  birds’  eggs  are  protected  by  the  Protection  of  Birds  Act,  1954. 

(/i)  Spring  traps  are  prohibited  Iby  the  Protection  of  Animals  Acts.  Game  and 
wild  birds  are  protected  (see  ‘ e ’). 

(i)  The  Commons  Act,  1908,  makes  it  an  offence  for  owners  of  animals  to 
allow  them  to  stray  or  graze  on  a common  in  contravention  of  the  commoners 
regulations. 

0)  Indecent  bathing  only  is  prohibited  under  the  County  Council  byelaws. 

(A)  Posting  placards  in  public  places  without  the  owners’  permission  is  prohibited 
under  the  County  Council  byelaws,  as  also  is  leaving  about  bills  or  placards 
for  advertising  purposes.  This  is  controlled  also  by  the  Town  and  Country 
Planning  (Control  of  Advertisements)  Regulations. 

(0  This  is  an  offence  under  the  Malicious  Damage  Act,  1861. 

(m)  Litter  is  prohibited  by  four  separate  County  Council  byelaws. 

(n)  Ancient  monuments  owned  by  the  Ministry  of  Works  or  a local  authority, 
or  the  subject  of  a preservation  order,  are  protected  by  a penalty  for  damage. 

Other  objects  of  archaeological  importance  are  not  covered,  except  by  the 
Malicious  Damage  Act,  1861. 

(o)  This  is  not  covered  by  any  provision. 
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ip)  Roundabouts,  swings,  shooting  galleries  in  public  places  so  as  to  obstruct 
traffic  are  prohibited  under  County  Council  byelaws. 

iq)  Noisy  hawking  is  prohibited  by  byelaws.  Mobile  snack  bars  are  not  controlled 
by  the  Shops  Act,  1950. 

(r)  Not  covered  by  any  provisions. 

is)  Buildings  are  controlled  hy  Town  and  Country  Planning  Act,  1947 ; also 
moveable  structures  and  tents  if  they  remain  for  over  28  days. 

(r)  Indecent  language  and  disorderly  conduct  are  prohibited  by  County  Council 
byelaws. 

To  obtain  uniformity  over  all  common  land  to  which  the  public  have  access, 
it  would  be  necessary  first  for  all  lords  of  the  manor  to  make  their  land  ‘ declared 
commons’  and  to  obtain  from  the  Minister  of  Agriculture  an  Order  providing 
for  prohibitions  (byelaws)  to  be  made  by  them.  This  would  be  a difficult  task 
and  may  well  entail  undesirable  restrictions  on  present  public  rights  of  access, 
whether  they  are  legal  rights  or  merely  concessions.  The  Ministry  of  Agriculture 
could,  however,  be  asked  what  Orders  are  in  force  in  the  Park  area  at  present 
and  uniformity  could,  perhaps,  be  obtained  regarding  existing  prohibitions  and  any 
future  proposals. 


Appendix  V 


Notice  is  hereby  given  by  Deed  of  Declaration  made  by  Major  J.  Crocker 
Bolteel,  Lord  of  the  Manors  of  Ilsington  and  Bagtor,  by  virtue  of  the  Law  of 
Property  Act,  1925,  that  it  is  an  offence  without  lawful  authority  or  otherwise  to; — 

(1)  Draw  or  drive  any  vehicle  otherwise  than  within  15  yds.  of  a public 
carriageway. 

(2)  To  camp. 

(3)  To  light  fires. 

(4)  To  discharge  firearms. 

(5)  To  fail  to  keep  dogs  under  proper  control. 

(6)  To  deposit  any  glass,  china  or  other  rubbish  to  create  a litter. 

Offenders  will  be  prosecuted. 
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5 Belstone 
9 South  Tawton 

10  Throwleigh 
7 Gidleigh 

11  Cbagford 

20  North  Bovey 

22  Manaton 

21  Widecombe-in-the-'Moor 

23  Buckland-in-theMoor 

2 Holme 

1 Buckfastleigh 

3 Dean  Prior 

24  South  Brent 

25  Ugborough 

26  Harford 

27  Bovey  Tracey 

28  iLSINGTON 

29  CORNWOOD 


PARISHES 

14  Shaugh  Prior 

30  Bickleigh 

15  Sheepstor 
19  Meavy 

13  Whitchurch 
12  Sampford  SpinEy 

17  Walkhampton 

16  Petertavy 

31  Marytavy 

6 Bridestowe 
8 Sourton 

32  Okehampton 

33  Brentor 
4 Lydford 

34  Buckland  Monachorum 

35  Horrabridge 

18  Tavistocic 


MANORS 


All  manors  lying  within,  or  partly  within,  any  one  or  more  of  the  above  parishes. 


Examination  of  Witnesses. 

Mr.  H.  H.  Whitley,  Mr.  D.  M.  Scott,  Mr.  G.  Cross,  Mr.  T.  Brown,  Mr.  A.  W. 
Fullwood,  Mr.  G.  Peter  and  Mr.  J.  Simpson  on  behalf  of  the  Dartmoor 
Commoners’  Association. 

Called  and  Examined. 


5484.  Chairman:  The  terras  of  refer- 
ence of  the  Commission  are: 

‘To  recommend  what  changes,  if 
any,  are  desirable  in  the  law  relating 
to  common  land  to  promote  the  benefit 
of  those  holding  manorial  and  common 
rights,  the  enjoyment  of  the  public,  or, 
where  at  present  little  or  no  use  is  made 
of  such  land,  its  use  for  some  other 
desirable  purpose,’ 

I would  draw  attention  to  those  terms, 
«o  as  to  make  it  plain  what  we  are  try- 
ing to  do.  It  will  be  noticed  that  we  are 
concerned  with  the  law  relating  to  com- 
mon land  in  general.  We  have  taken 
therefore  a good  deal  of  evidence  from 
national  organisations  in  London.  We 
have  also  been  round  various  provincial 
centres  like  Exeter  in  order  to  take  evi- 
dence locally  and  to  see  for  ourselves 
some  examples  of  the  kind  of  problems 
with  which  the  law  has  to  be  concerned. 
We  started  our  journeys  in  the  provinces 
in  Cornwall  almost  a year  ago  ; and  we 
are  to  finish  in  Somerset  later  this  week, 
except  for  a visit  to  North  Wales  for  the 
purpose  simply  of  seeing  commons,  with- 
out having  a public  sitting  there  to  take 
any  evidence.  The  point  I wish  to  stress 
is  that  we  are  concerned  with  the  general 
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problems  of  the  law,  and  not  with  the  de- 
tails affecting  individual  commons, 
except  in  so  far  as  they  illustrate  the 
general  principles  and  framework  which 
the  law  has  to  provide  for  all  commons. 

Therefore,  we  exclude  from  our  task 
as  a Commission  two  things  which  it  has 
been  suggested  to  us  may  have  to  be 
done  by  somebody  at  some  time  or  other, 
but  not,  we  think,  by  this  Commission. 
First  it  is  not  for  us  to  ascertain  and 
attempt  to  determine  exactly  what  rights 
there  are  in  different  commons.  We  have 
no  power  to  take  evidence  on  oath,  to 
call  for  papers,  or  to  do  anything  of  that 
kind ; so  it  would  be  impossible,  even 
if  it  were  within  our  terms  of  reference, 
for  us  to  make  enquiries  as  to  what  the 
rights  of  various  parties  are  in  law  in 
the  many  commons  which  we  have  seen 
all  over  the  country.  We  are  glad  to  hear 
from  Witnesses  what  they  think  their 
rights  or  the  rights  of  other  people  are, 
but  we  have  no  power  whatever  to  deter- 
mine those  questions,  nor  even  to  investi- 
gate them  with  the  detail  which  would 
be  necessary  if  a decision  were  to  be 
taken.  Secondly,  we  are  not  concerned 
to  produce  specific  proposals  for  indi- 
vidual commons  if  any  scheme  for  im- 
Digitisation  Unit 


EVIDENCE  OF  THE  DARTMOOR  COMMONERS’  ASSOCIATION  1185 


provement  or  development  is  needed. 
Someone  may  put  to  us  a suggestion  that 
some  particular  thing  should  be  done 
with  Dartmoor,  and  someone  else  may 
put  an  alternative  suggestion  to  us.  We 
are  glad  to  hear  these  suggestions  because 
they  illustrate  the  general  problem  with 
which  we  are  concerned,  that  is  to  say, 
whether  the  law  which  developed  in  the 
Middle  Ages  and  was  very  much 
amended  in  the  course  of  the  19th  cen- 
tury is  now  adequate  for  the  social  and 
economic  conditions  of  the  second  half 
of  the  20th  century.  But  they  are  illus- 
trations only,  whereas  our  recommenda- 
tions will  relate  to  the  general  body  of 
law  which  already  exists. 

May  I now  thank  the  Dartmoor  Com- 
moners’ Association  for  its  very  valuable 
memorandum  and  you  for  coming  along 
to  illustrate  it  with  some  remarks?  Per- 
haps you  would  like  first  to  introduce 

your  colleagues? Mr.  Scott  i First  1 

would  like  to  welcome  you  and  the  mem- 
bers of  the  Royal  Commission  to  the 
County  of  Devon,  a comity  which  I think 
holds  no  terrors  such  as  you  encountered 
in  Cornwall. 

I have  been  deputed  by  my  Chair- 
man, Mr.  Whitley,  who  sits  on  my  right, 
to  act  as  spokesman  of  the  team  repre- 
senting the  Dartmoor  Commoners’  Asso- 
ciation. Next  to  Mr.  Whitley  is  our  secre- 
tary, Mr.  Brown,  and  beyond  Mr.  Brown 
is  Mr.  Cross,  our  Treasurer.  At  the  far 
end  of  the  table  is  one  of  our  joint  hon- 
orary legal  advisers,  Mr.  Fullwood.  On 
my  left  is  the  other  joint  honorary  legal 
adviser,  Mr.  Peter,  whom  I believe  you 
already  know.  On  his  left  is  Mr.  Simpson, 
who  is  one  of  our  members  and  a lord 
of  a manor.  Immediately  behind  me  are 
the  four  members  of  our  Executive  Com- 
mittee. Mr.  Williams  represents  the  west- 
ern part  of  Dartmoor ; Mr.  Northmore 
the  southern  ; Mr.  Hodge  the  northern  ; 
and  Mr.  Scott  the  eastern. 

5485.  Would  you  like  to  make  a 
general  statement  before  we  return  to 

particular  points? Yes,  thank  you. 

First  I should  like  to  deal  with  a few 
points  which  have  arisen  on  our  memo- 
randum of  evidence. 

In  the  introductory  section  the  total 
area  of  the  Dartmoor  commons  is  stated 
to  be  approximately  213  square  miles. 
This  figure  does  not  represent  the  result 
of  a recent  survey.  It  is  taken  from  Mr. 
Percival  Birkett’s  monograph  where  the 


area  is  given  as  130,000  acres.  In  trans- 
lating this  acreage  into  square  miles  an 
arithmetical  error  has  unfortunately  been 
made  and  our  figure  should  be  amended 
to  203  square  miles.  Even  so  there  is  a 
wide  discrepancy  between  our  figure  and 
the  125  square  miles  which,  I believe,  the 
Dartmoor  Preservation  Association  wifi 
put  forward.  It  seems  probable,  though, 
that  this  discrepancy  results  from  a differ- 
ence of  definition  rather  than  of  measure- 
ment. The  Devon  County  Council  give 
the  total  area  of  common  land  in  the 
county  as  between  100,000  and  200,000 
acres,  i.e.  between  156  and  312  square 
miles — a wide  margin  in  all  conscience — 
and  of  this,  we  should  think,  fully  two- 
thirds  must  be  accounted  for  by  Dart- 
moor. 

On  page  1171  we  refer  to  the  attesta- 
tion of  cattle.  We  are  glad  to  be  able 
to  report  that  the  western  half  of  Devon, 
including  Dartmoor,  has  been  declared  a 
free  testing  area  as  from  1st  March, 
1957,  and  will  become  an  attested  area 
on  1st  'March,  1959. 

Towards  the  end  of  our  memorandum, 
under  the  heading  ‘ As  to  the  Commoners 
and  their  Rights  we  wish  to  add  a rider 
to  paragraph  3 (a).  In  certain  parishes, 
of  'which  Ilsington  is  an  example,  ri^ts 
of  common  on  the  Dartmoor  commons 
should  be  declared  to  be  appurtenant  to 
the  agricultural  land  in  part  only  of  the 
parish,  not  the  whole.  It  would  seem  to 
us  that  in  any  event  a map  would  he 
required  showing  not  only  the  area  of 
the  Dartmoor  commons  but  the  land  to 
which  rights  of  common  are  appurtenant. 
In  this  we  are  in  agreement  with  para- 
graph 15  of  the  memorandum  submitted 
by  the  County  Councils  Association.*  We 
also  wish  to  make  it  plain,  that  we  do  not 
propose  that  common  rights  should  be- 
come appurtenant  to  newtakes  or  other 
rough  grazings.  Paragraph  6 should 
therefore  be  amended  by  the  insertion 
after  the  word  ‘ include  ’ of  the  words 
‘ newtakes  or  other  rough  grazings  or 

Under  the  heading  ‘ As  to  Regulation 
of  the  Commons,’  we  can  amplify  the 
suggestions  concerning  finance  contained 
in  paragraph  5.  Paragraph  5 (a)  coincides 
very  closely  with  the  suggestion  of  the 
County  Councils  Association  in  paragraph 
35  of  their  memorandum.  In  paragraph 
5 (c)  we  have  particularly  in  mind  that 
proportion  , of  any  of  the  subsidies 
referred  to  which  a claimant  member  is 


• Minutes  of  Evidence  38. 
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required  to  expend  on  improvements. 
With  regard  to  paragraph  5 (d)  we  feel 
that  the  Council  should  he  entitled  to 
claim  Marginal  Production  Grants  in 
respect  of  improvements  undertaken  by 
them.  This  again  is  in  line  with  the  views 
of  the  County  Councils  Association  as 
expressed  in  paragraph  38  of  their 
memorandum. 

So  much  for  points  arising  out  of 
our  own  evidence.  We  have  had  the 
advantage  of  studying  the  memoranda 
of  evidence  submitted  by  other  bodies 
which  affect  Dartmoor  either  speci- 
fically or  by  implication.  We  are  gratified 
to  find  much  support  for  our  proposals 
and  nothing  inconsistent  with  them  in 
the  evidence  of  the  National  Farmers’ 
Union,  the  County  Councils  AvSsociation 
and  the  Commons,  Open  Spaces  and 
Footpaths  Preservation  Society.* 

The  suggestions  of  the  Devon  County 
Council  concerning  the  fencing  of  roads 
have  a certain  attraction  from  the  point 
of  view  of  road  and  animal  safety  ; but 
the  area  is  large  and  the  roads  numerous. 
There  would  have  to  be  many  gates  as 


well  as  cattle  grids.  If  the  proposals  were 
limited  to  the  main  roads  cattle  grids 
would  be  required  at  every  junction  with 
a minor  road. 

We  draw  attention  to  the  fact  that  the 
Duchy-of  Cornwall  is  in  full  agreement 
with  our  proposals.!  The  suggestion  that 
the  Duchy  would  be  prepared  to  con- 
sider letting  agistment  rights  to  the 
Council  of  Venville  is  especially  wel- 
come. This  might  prove  to  be  a useful 
source  of  additional  finance. 

This  brings  me  to  the  memorandum 
of  evidence  submitted  on  behalf  of  the 
Dartmoor  Preservation  Association.^  As 
long  ago  as  Jfune,  1956,  the  two  Associa- 
tions exchanged  copies  of  their  respec- 
tive memoranda.  The  extent  to  which 
the  two  agree  is  both  striking  and  grati- 
fying, In  a letter  dated  the  13th  June, 
1956,  1 expressed  to  the  Chairman  of  the 
Dartmoor  Preservation  Association  my 
comments  on  their  evidence.  Those  com- 
ments have  since  received  the  approval 
of  my  colleagues,  and  I hand  to  you 
an  extract  from  my  letter  setting  them 
forth. § 


* Minutes  of  Evidence  20,  38  and  3. 

t Sec  Memorandum  of  Evidence  of  the  Duchy  of  Cornwall,  page  1 195. 

X Minutes  of  Evidence  48. 

§ Extract  from  a Letter  from  the  Vice  Chairman  of  the  Dartmoor  Commoners’  Association  to 
the  Chairman  of  the  Dartmoor  Preservation  Association 

13th  June,  1956. 

r venture  to  set  forth  a few  points  in  (your  Memorandum)  with  which  1,  personally,  have  the 
misfortune  to  disagree: — 

Paras.  4 and  57.  See  section  84  of  the  National  Parks  and  Access  to  the  Countryside  Act, 
1949.  It  is  not  permissible,  at  all  events  in  a court  of  law,  to  seek  to  interpret  an  Act  of 
Parliament  by  reference  to  speeches  made  during  the  passage  of  the  Bill. 

Para.  17.  We  do  not  accept  that  there  is  overstocking,  save  in  certain  places;  and  then  only 
with  ponies.  See  pages  1167  and  1170  of  our  Memorandum. 

Para.  31.  I think  it  is  an  overstatement  to  refer  in  this  context  to  an  admission.  What  was 
done  was  done,  as  the  lawyers  say,  cx  abundanti  cautela.  Moreover  I doubt  if  the  High  Court 
would  regard  itself  as  bound  by  the  decision  of  the  Minister.  Nor  would  Lord  Roborougli  be 
so  bound. 

Para.  57.  I had  not  previously  heard  the  criticisms  of  the  D.C.A.  which  you  quote.  They 
are  quite  unfounded— as  you  would  readily  have  discovered  had  you  been  pre.sent  at  the  meeting 
at  which  our  executive  committee  passed  our  Memorandum.  Again,  whatever  might  have  been 
the  position  if  Dartmoor  had  not  become  a National  Park,  it  seems  to  me  that  the  statutory 
duty  laid  by  Parliament  upon  the  Dartmoor  National  Park  Committee  should  be  regarded  as 
exhaustive  in  the  promotion  of  the  amenity  and  recreational  interest,  fn  all  matters  within  the 
ambit  of  planning  they  have  an  overriding  control;  but  any  overlap  of  functions  between  them 
and  the  managing  body  of  the  Commons  could  only  lead  to  confusion.  And  I do  not  accept 
the  contents  of  your  Note  2 on  page  1233. 

Para.  64.  For  reasons  already  indicated  I do,  as  you  anticipated,  disagree  with  the  view  here 
expressed.  And  I feci  that  this  recent  correspondence  goes  far  to  refute  the  concluding 
sentence. 

Para.  69.  Wc  are  at  one  as  to  the  objective;  but  under  the  Attested  Herds  Scheme,  as  at 
present  in  force,  the  piecemeal  approach  is  ine.scapablo. 

Para.  72.  Commoners  have  no  power,  in  law,  to  lease  commons.  Nor,  so  far  as  1 urn  aware, 
has  this  ever  been  attempted.  The  Okehampton  Agreement  is  not  a lease  but  a licence. 

Finally,  1 must  remind  you  that  our  Association  represents  Lords  of  the  Manor  air  well  na 
Commoners. 
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, ..To  those  comments  I would  like  to  add 
two  further  points.  First,  it  seems  to  us 
that  the  Dartmoor  Preservation  Associa- 
tion in  their  memorandum  use  the  ex- 
pression ‘ Venville  Rights  ’ in  a some- 
what loose  and  inexact  sense,  though  this 
does  not  invalidate  the  conclusions  based 
upon  it.  Secondly,  it  is  not  only  attested 
cattle  which  necessitate  the  addition  of 
barbed  wire  to  the  stone  walls  in  some 
places  but  the  ubiquity  on  Dartmoor  at 
the  present  day  of  Scotch  Blackface  and 
other  breeds  of  hill  sheep  to  which  a 
dry  stone  wall  presents  no  effective 
obstacle. 

It  would  appear  that  the  only  substan- 
tial point  of  difference  between  the  Dart- 
moor Commoners’  Association  and  other 
witnesses  is  on  the  question  whether  or 
not  the  general  public,  local  government 
and  amenity  interests,  should  be  repre- 
sented on  the  managing  body  of  the 
Dartmoor  Commons.  'We  think  not,  and 
our  reasons  appear  in  our  own  memo- 
randum as  well  as  in  our  comments  on 
the  evidence  of  the  Dartmoor  Preserva- 
tion Association. 

5486.  Thank  you.  Would  you  tell  us  a 
little  about  your  Association — how  many 
members  it  has,  and  whether  it  is  fully 

or  largely  representative? Mr.  Cross : 

Our  subscribing  members  comprise  15 
lords  of  the  manor  and  23  commoners’ 
associations.  The  latter,  of  course,  have 
considerable  memberships  of  their  own 
and  are  represented  on  our  governing 
body  by  one  representative  for  every 
twenty  members  or  part  thereof. 

5487.  Have  you  any  idea  what  their 

membershp  is? It  would  vary  con- 

siderably as  between  commons. 

5488.  Is  there  any  estimate  of  the  total 
number  of  commoners?— — Mr.  Scoil: 

I do  not  think  there  is. 

5489.  Has  there  ever  been  any  kind  of 

unofficial  register  compiled  o-f  com- 
moners?'  No,  certainly  not  one 

covering  Dartmoor  as  a whole.  There 
may  have  been  registers  in  individual 
pari.slies. 

5490.  I should  like  lo  ask  a few  ques- 
tions to  'make  certain  we  understand  what 
the  problem  is.  I have  in  front  of  me 
the  map  which  you  have  been  kind 
en-tiugh  to  provide,  Appendix  I to  your 
memorandum.  I understand  that  the  part 
shaded  dark  is  the  ancient  forest  or  chase 
as  the  boundaries  now  stand.  Is  the  sur- 


rounding part  shaded  light  the  Com- 
mons?^  -Yes.  I think  it  may  be  that 

not  the  whole  of  the  Commons  of  Devon 
are  shown  by  the  light  shading.  The  map 
was  taken  from  one  printed  in  Birkett’s 
monograph,  and  it  does  not  pretend  tp 
represent  an  accurate  survey  of  the  posi- 
tion as  it  exists  at  the  present  time  ; it 
is  illustrative  rather  than  definitive. 

5491.  Professor  Stamp:  What  is  the 
meaning  of  the  fine  lines  on  the  map, 
crossing  the  actual  Forest  of  Dartmoor? 

1 think  they  have  different  meanings 

at  different  places.  Some  trace  the 
division  of  the  Forest  into  four  quarters. 

I am  afraid  I do  not  know  what  the 
others  represent— quite  possibly  wallings. 

5492.  Chairman:  To  judge  from  the 
original  map  in  Mr.  Birkett’s  book,  are 

not  some  of  them  enclosures? ^They 

seam  to  be. 

5493.  There  are  four  of  them  which 

represent  the  boundaries  of  Forest  quar- 
ters. The  other  lines  in  between,  accord- 
ing to  this  map,  are  enclosures  in  the 
Forest. Yes. 

5494.  Professor  Stamp : If  that  is  so 
what  is  the  significance  of  the  division  of 

the  Forest  into  the  four  quarters? 

That  traces  back  to  the  old  days  when 
the  Duchy  of  Cornwall  exercised  a close 
control  over  the  pasturing  of  animals  in 
the  Forest.  I imagine  it  arose  originally 
as  a matter  of  convenience,  so  that  the 
Duchy  could  appoint  an  official,  a prior 
or  moorman,  whatever  he  was  called,  for 
each  quarter  of  the  Moor.  To  some 
extent  the  difference  still  has  practical 
significance,  as  I think  appears  from  the 
memorandum  of  the  Duchy  of  Cornwall. 
The  agistment  rights  for  some  quarters 
are  let,  but  not  for  others ; where  they 
are  let  they  are  let  as  an  entire  quarter 
to  a particular  tenant. 

5495.  Is  it  possible  then  to  restrict  the 
grazing  from  one  parish  to  a particular 

quarter? ^No,  not  really,  because  of 

the  absence  of  physical  boundaries.  But 
the  intention  and  endeavour,  as  I have 
always  understood  it,  is  that  agisted  cattle 
should  be  kept  as  far  as  possible  on  the 
quarter  where  they  are  supposed  to  be. 
Of  course  it  is  not  always  easy  to  distin- 
guish agisted  cattle  from  commoners’ 
cattle. 

5496.  Chairman : Are  the  areas  on  the 

map  with  numbers  on  them  parishes? 
Yes. 
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5497.  And  is  each  parish  a manor? 

^No.  In  some  instances  manor  and 

parish  boundaries  coincide ; in  other 
cases  a manor,  I think  I am  ri^t  in 
saying,  overlaps  a parish  boundary.  Cer- 
tainly some  parishes  contain  more  than 
one  manor. 

5498.  Have  you  any  idea  then  how 

many  manors  there  are? ^No. 

5499.  Are  the  lords  of  all  the  manors 

known? Mr.  Brown : During  the 

four  years  that  the  Association  has  been 
in  existence  we  have  been  striving  to  get 
all  the  information  we  can  about  the 
lordships  of  the  manors,  and  as  Mr.  Cross 
pointed  out  there  are  15  lords  subscribing 
to  the  Association.  There  are  quite  a few 
cases,  however,  where,  although  the 
manors  are  known,  the  lordships  are  not, 

5500.  Have  you  discovered  how  these 

various  manors  arose? No.  They 

have,  of  course,  been  in  existence  from 
time  immemorial. 

5501.  Professor  Stamp:  Does  the  map 
at  Appendix  I refer  solely  to  Appendix 
II  of  your  memorandum?— — Mr.  Scott : 
It  relates  to  both  Appendices  II  and  VI. 
The  key  numbers  are  identical  in  both. 
Those  parishes  with  key  numbers  ringed 
are  the  original  VenviUe  parishes  men- 
tioned in  Appendix  II,  and  the  ones  not 
ringed  are  the  additional  parishes  which 
are  included  together  with  the  VenviUe 
parishes  in  Appendix  VI. 

5502.  Do  aU  the  parishes  mentioned  in 
Appendix  VI  have  some  rights  of 

common  relative  to  Dartmoor? Some 

land  in  each  of  those  parishes  has  such 
rights. 

5503.  Desjate  the  fact  that,  for 

example,  parishes  27  and  28  on  the  east 
and  31  and  33  on  the  west  are  not  con- 
tiguous to  Dartmoor?' That  is  so. 

Although  it  appears  that  they  are  not 
contiguous  with  Dartmoor  there  are  in 
some  instances  stretches  of  open 
country  which  although  not  shaded 
light  on  the  map  do  in  fact  link  the 
commons  strictly  so  called  with  the 
inclosed  lands  of  those  parishes.  I will 
not  say  that  is  so  in  every  instance,  but 
it  is  certainly  true  of  parish  No.  28, 
Ilsington. 

5504.  Chairman:  Is  this  connecting 

land  held  in  severalty  but  not  enclosed 
or  fenced? ^It  is  certainly  not 


enclosed.  I should  imagine  it  is  held  in 
severalty,  but  it  is  for  aU  practical  pur- 
poses indistingruishable  both  in  appear- 
ance and  use  from  the  Commons  of 
Devon. 

5505.  And  do  cattle  on  this  rough 

grazing  wander  on  to  land  far  away  in 
the  Forest? -Yes. 

5506.  Does  each  of  the  commaners' 
associations  claim  separate  rights  on 
its  own  common?  You  mention  in 
your  memorandum  a difference  of 
view  between  your  Association  and 
the  local  commoners’  associations  in 

this  respect. Yes.  The  situation  is 

very  difficult  to  explain  shortly ; 
but  in  general  the  old  historic 
and,  as  we  think,  legally  established 
position  that  the  Commons  of  Devon  are 
one  large  common  grazing  has  come  to 
be  disregarded,  and  a modern  view  has 
grown  up,  at  any  rate  in  many  of  the 
parishes,  that  such  part  of  the  Commons 
of  Devon  as  lies  within  each  parish 
boundary  is  now  a parish  common.  This 
is  subject  only  to  the  fact  that  there  is 
a great  deal  of  ‘ give  and  take  ’ in  the 
matter  of  animals  going  across  the 
boundary  in  one  direction  or  another. 

5507.  Is  the  only  real  difference  that 
a commoners’  'association  would  claim' 
that  no  one  outside  their  parish  may 
pasture  cattle  in  .the  first  instance  on 
their  common,  though  naturally  through 
intercommonage  the  cattle  from  other 
parishes  'or  manors  may  come  on  to  it? 
Such  movement  of  cattle  on  to  the 
common  could  hardly  be  unlawful,  but 
it  would  be  unlawful  if  the  outsiders’ 
cattle  were  placed  there  in  the  first 

instance, ^Yes ; I think  that  is  the 

position  in  general  outline,  although,  as 
we  have  explained,  the  .outlook  on  this 
matter  differs  'in  different  parts  of  the 
Moor.  In  our  memorandum,  under  the 
heading  ‘ M'Odern  Usage  ’,  we  instance 
that  m paragraph  7 : 

‘ At  Spitchwick  and  Marytavy 
animals  straying  from  another  parish 
or  manor  are  in  all  oases  regarded  as 
trespassers.  At  Roborough  and  Sheep- 
stor  animals  straying  from  a contigu- 
ous parish  are  not  while  those  straying 
from  further  afield  are  trespassers.  Else- 
where animals  straying  from  one  parish 
or  manor  to  another  upon  .the  Com- 
. mons  or  to  and  from  the  Forest  are 
never  trespassers,  provided,  of  course, 
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that  their  original  turning  out  on  some 
part  of  the  Commons  was  lawful 

5508.  Where  is  Spitchwick? It  is  a 

manor  within  the  parish  of  Widecome-in- 
the-Moor,  No.  21  on  the  map.  Mr. 
Simpson  is  lord  of  the  manor. 

5509.  Dr.  Hoskins:  If  there  is  no 
register  t>£  those  entitled  to  use  the 
Commons  of  Devon  how  can  anyone 
know  whether  ‘ the  original  turning  out  ’ 
— 'to  quote  your  paragraph  7 — on  some 
part  of  the  Commons  was  lawful.’ 

It  is  largely  a matter  of  unwritten  local 
knowledge. 

5510.  Has  it  ever  led  to  disputes? 

There  have  been  cases,  I understand,  of 
which  Mr.  Simpson  can  tell  you,  when 
cattle  not  belonging  to  a commoner  of 
Spitchwick  have  been  impounded  when 
found  on  Spitchwick  Common.  Before 
I ask  him  to  enlarge  upon  that  I should 
like  to  tell  you  of  a case  from  my  own 
experience  many  years  ago  when  67  hives 
of  bees,  the  property  of  the  Lord  Abbot 
of  Buckfast,  were  impounded  on  Holne 
Moor.  I was  one  of  those  who  took  part 
in  the  operation.— Mr.  Simpson : A 

memorandum  of  evidence  has,  of  course, 
been  submitted,  about  Spitchwick  Com- 
mon.* The  manor  seems  to  be  a little 
different  from  many  of  the  others  on 
Dartmoor ; I am  afraid  I know  nothing 
about  them,  but  only  about  Sipitchwick. 
We  have  a record  of  meetings  held 
about  every  two  years  for  the  past  170 
years,  and  we  have  a pretty  good  regis- 
ter of  all  the  commoners — I think  26 
farmers  have  rights  of  common  on 
Spitchwick  Common. 

5511.  Chairman : Are  the  records  Court 

Rolls? Yes. 

5512.  Was  the  Court  held  every  two 

years? About  every  two  years 

through  the  centuries.  There  are  notes 
about  what  happened  at  every  meeting. 
We  have  a fairly  good  record  of  the 
manor  customs  for  at  least  100  years. 
Speaking  to  the  old  commoners  living 
t^ay,  some  of  whom  are  about  80  years 
of  age,  it  seems  to  have  been  the  custom 
to  impound  any  animals  straying  on 
Spitchwick  Common.  The  commoners 
have  not  tolerated  other  people’s  animals 
coming  on. 

5513.  Mr.  Floyd : Regarding  the  bees, 
to  which  you  referred,  in  many  districts 

* See  Memorandum  of  Evidence  o: 


of  England  it  is  quite  a regular  practice 
to  send  one’s  hives  to  the  moors  for  the 
heather  crop.  Is  it  a general  practice  on 
Dartmoor,  and  does  the  lord  of  the 

manor  get  a rental  for  the  hives? 

Mr.  Scott:  It  is  certainly  not  a general 
practice  to  put  them  on  the  Commons. 
In  order  to  get  over  the  difficulty  people 
put  them  on  some  inclosed  land  which  is 
surrounded  by  the  Moor  ; so  in  effect  the 
evil  which  we  sought  to  eliminate  still 
continues,  though  it  is  not  quite  so  bad 
as  having  them  on  the  Commons. 

5514.  Sir  Donald  Scott:  What  is  the 
objection  to  having  the  hives  on  the 

Commons? ^The  objection  which  was 

voiced  at  the  time  of  the  Abbot  of  Buck- 
fast’s  bees  was  that  the  bees  were  after 
the  heather.  They  settle  in  thousands 
upon  it,  and  the  beasts  walking  through 
are  apt  to  have  a very  uncomfortable 
time  in  consequence  of  this.  I certainly 
remember  that  at  the  time  in  question  it 
was  quite  noticeable  that  no  animals 
could  be  seen  for  a very  considerable 
radius  round  the  hives.  I express  no 
opinion  as  to  whether  the  fears  of  the 
commoners  at  that  time  were  well 
founded,  but  that  was  the  ground  of  their 
objection. 

5515.  Dr.  Hoskins:  The  Spitchwick 
custom  of  impounding  strays  seems  to  be 
a clear  one.  And  so  does  the  case  con- 
cerning the  Abbot  of  Buckfast’s  bees. 
But  have  there  been  disputes  over  the 
grazing  of  cattle  upon  commons  other 
than  at  Spitchwick,  not  necessarily  dis- 
putes which  have  actually  led  to  litiga- 
tion? The  paragraph  already  quoted  saya 
that  elsewhere  (that  is  other  than  at 
Spitchwick  and  Marytavy)  animals  stray- 
ing from  one  parish  or  manor  to  another 
upon  the  Commons  or  to  and  from  the 
Forest  are  never  trespassers,  provided,  of 
course,  that  their  original  turning  out  on 
some  part  of  the  Commons  was  lawful. 
Apart  then  from  Spitchwick,  where  the 
rules  seem  to  be  clearly  understood,  and 
apart  from  the  special  case  of  the  bees, 
have  there  been  disputes  about  cattle 
wandering  on  a particular  common 
where  it  was  considered  they  had  no 

right  to  be? Not,  I think,  since  the 

Dartmoor  Commoners’  Association  came 
into  existence. — Mr.  Brown : There  was 
a case  concerning  some  ponies  from  West 
Down  which  trespassed  on  Roborough 
Down.  It  was  heard  at  the  County  Court 

the  Manor  of  Spitchwick,  page  1196. 
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at  Tavistock,  but  that  was  before  this 
Association  was  formed. 

5516.  What  was  the  argument — that 
they  had  no  right  to  be  on  the  Commons 

at  all?-^ It  was  argued  there  that  they 

hid  been  placed  on  Roborough  Down 
and  had  not  strayed  on  to  it.  One 
common  was  contiguous  with  another 
and  the  ponies  had  a right  to  stray,  but 
it  was  said  that  the  defendant  had  placed 
them  on  Roborough  Down  in  the  first 
instance.  There  was  some  argument  as 
to  whether  the  rivers  Tavy  and  Walkham 
constituted  an  effective  boundary. 

5517.  To  return  then  to  my  original 

qilestion  how  can  you  say  that  ‘turning 
out  on  some  part  of  the  Commons  was 
lawful  ’ if  there  is  no  list  of  those  entitled 
tQ  turn  out  upon  the  Commons  any- 
where?  Mr.  Scott'.  The  point  is  that 

for  practical  purposes  the  rights  of 
foreigners  are  nowadays  denied  and,  of 
course,  the  owner  of  any  animal  on  the 
Commons  can  almost  always  be  ascer- 
tained. He  is  usually  only  too  anxious  to 
assert  his  title.  In  recent  years  the  view 
has  been  taken  that  if  he  does  not  live 
within  one  of  the  Moor  parishes,  to  use 
a neutral  expression,  his  animals  ought 
not  to  be  there. 

5518.  So  would  your  Association  not 

allow  a foreigner,  in  your  sense  of  the 
word,  to  pasture  on  any  of  the  Com- 
mons?  ^No,  except  by  contract  with 

the  agister. — Mr.  Fullwood:  Drifts  of 
cattle  are  held  to  check  the  ownership  of 
the  beasts  that  are  pastured  on  the  Moor, 
and  any  strays  are  then  of  course 
detected.  Quite  apart  from  that  I find  that 
the  commoners  are  so  jealous  of  their 
rights  that,  to  put  it  quite  plainly,  if  I 
attempted  without  any  right  to  put  any 
animals  on  the  Moor  I should  either 
lose  them  or  have  to  take  them  off  very 
quickly.  I do  not  think  any  danger  arises 
of  people  putting  animals  on  the  Moor 
who  have  no  right  originally  to  do  so. 

5519.  Chairman:  What  about  rights  of 
common  other  than  pasture?  You  men- 
tioned under  ‘ Ancient  Rights  ’ the  right 
of  turbary  for  fuel.  Is  that  still  exercised 

by  the  holders? Mr.  Scott:  Only  to  a 

very  small  extent. 

5520.  Does  it  mean  digging  peat  or 

turf?  Are  the  commoners  constantly 
taking  turf  off  parts  of  the  Forest  and 
the  Commons? ^No.  The  right  is  re- 


stricted to  the  taking  of  fuel.  In  one  case 
turf  was  taken  by  a lord  of  the  manor 
on  the  southern  part  of  the  Moor,  at 
Harford,  but  apart  from  that  I cannot 
personally  think  of  any  instance  of  it 

being  done  at  all  extensively. Mr. 

Fullwood:  The  commoners  of  Belstone 
exercise  their  Tights  regularly  for  fuel 
purposes. — Mr.  Whitley:  A few  isolated 
commoners  still  cut  vaggs,  just  the  ordin- 
ary top  turf. 

5521.  The  right  to  dig  stone  and  sand 
to  mend  the  owners’  houses  and  lands  as 
also  mentioned.  Is  that  still  exercised? 

Mr.  Simpson:  It  is  on  Spitchwick 

Common  to  a small  extent — ^not  to  make 
a new  house,  but  to  repair  existing  ones. 

5522.  And  is  heath  taken  for  thatch- 
ing?  Mr.  Brown:  Very  little. 

5523.  Further  on  you  mentioned  some- 
thing else — cutting  fern  for  bedding.- — 
There  is  a little  of  that  done. 

5524.  And  you  quote : ‘ He  shall  have 
...  all  that  may  do  him  good  except 
green  oak  and  venison.*  Does  anybody 

use  that  power? Mr.  Scott:  Not  that 

any  of  us  are  aware. of.  The  taking  of 
fern  for  bedding  may  originate  from  that 
right,  since  it  would  not  appear  to  come 
Under  any  of  the  other  rights  cited 
earlier. 

5525.  In  the  section  aibout  ‘ Modern 
Usage  ’ you  set  out  a brief  summary  of 
the  laiw  of  England  on  commons,  and 
say  in  paragraph  5 : ‘ Rights  may  be  lost 
by  abandonment — of  which  non-user 
may  be  evidence  and  -even  conclusive 
evidence.’  I have  seen  that  statement  in 
books  but  so  far  as  1 know  there  has 
never  been  a case  where  anybody  has 
actually  alleged  that  a commoner  has 
lost  his  rights  by  abandonment.  Have 
there  been  any  instances  on  Dartmoor 
where  commoners  have  said : ‘ X has  not 
pastured  his  beasts  on  the  common  for 
the  last  30  years  or  so  and  therefore  has 

lost  his  right.’? 1 do  not  think  there 

have. 

5526.  So  far  as  you  know  is  there  any 
authority  for  your  statement  except 

general  principles  of  law? ^I  rather 

thought  there  had  been  a case  in  Essex.* 

5527.  Professor  Stamp:  What  rights  of 
pasture,  according  to  your  Association, 

have  the  lords  of  the  manor? ^The 

rights  of  a lord  of  the  manor  are  the 
rights  of  an  owner  derived  from  his 
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title  to  .the  freehold,  and  as  we  under- 
stand it  they  are  confined  to  the  balance 
which  remains  after  every  commoner 
who  is  entitled  to  exercise  rights  has 
done  so  to  the  full.  There  may  or  may 
not  be  any  balance.  In  the  majority  of 
cases  of  course  there  will  be,  especially  if 
not  every  commoner  is  exercising  his 
rights  to  the  full.  Any  herbage  not  con- 
sumed 'by  the  commoners’  cattle  the  lord 
of  the  manor  is  entitled  to  consume  with 
his. 

55S8.  Is  that  agreed  by  all  the  mem- 

■hers  of  your  Association? ^I  would 

hesitate  to  say  that.  We  have  expressly 
guarded  ourselves  in  a paragraph  in  our 
memorandum  from  any  such  assumption 
or  suggestion. 

5529.  Chairman:  -Is  the  view  of  your 

Association  that  'the  Moor  is  not  over- 
stocked at  the  moment? ^Yes. 

5530.  The  view  of  the  Dartmoor 
Preservation  Association  appears  to  be 
that  it  is  overstocked.  On  their  view  pre- 
sumably the  lords  of  the  manor  would 
not  have  any  right  to  pasture  'beasts  at 
all.— —That  is  a proposition  which  gives 
rise  to  great  difficulty.  I do  not  diink 
anyone  could  maintain  that  the  commons 
of  Dartmoor  are  overstocked  as  a whole, 
and  it  would  seem  unjust  to  deprive  a 
lord  of  the  manor  of  his  grazing  rights 
on  a part  of  the  Moor  which  certainly  is 
not  overstocked  merely  because  perhaps 
some  ten  miles  away  there  is  local  over- 
stocking. 

5531.  Professor  Stamp:  If  we  assume 

for  a moment  that  the  commoners  make 
full  use  of  their  rights  as  far  as  stocking 
is  concerned,  and  leave  no  pasture  for  the 
lord  of  the  manor,  what  rights  of  value 
does  the  lord  possess? Mineral  rights, 

5532.  Sir  Donald  Scott:  And  sporting 

rights? ^Yes. 

5533.  Chairman:  Do  the  lords  of  the 

manor  use  their  sporting  rights? Mr. 

Simpson:  Yes,  I do.  I am  not  quite  in 
agreement  with  what  Mr.  Scott  said  just 
now  about  the  rights  of  lords  of  the 
manor.  At  Spitchwick  the  house  now 
called  Spitchwick  Manor  was  in  fact  a 
farmhouse  up  ito  about  1870  when  it  was 
rebuilt.  I think  the  lord  of  the  manor 
up  to  that  'time  had  the  home  farm  with 
its  animals,  and  I am  sure  that  he  grazed 
them  on  his  own  commons.  I think  he 
put  his  own  right  probably  equal  to  or 


before  the  commoners’. — Mr.  Scott:  It 
could  very  well  be  ffiat  a lord  of  the 
manor  who  actually  occupied  a farm 
within  the  manor  would  have  rights  in 
that  capacity  as  distinct  from  any  rights 
he  might  derive  merely  from  his  lordship. 

5534.  Sir  Donald  Scott:  But  what  is 
the  position  if  the  lord  of  the  manor 
does,  not  occupy  a farm  within  the 
manor?  You  said  .that  he  was  entitled  to 
use  extra  grazing  not  required  by  the 
commoners.  How  does  that  work  in 
practice?  One  can  foresee  that  in  one 
year  there  might  be  quite  a lot  of  herbage 
to  begin  with.  The  lord  of  the  manor 
would  put  a reasonable  stock  on  knowing 
the  common  could  carry  it.  Then  there 
might  follow  a month  or  so  of  drought. 
Would  the  lord  of  the  manor  have  to 

remove  his  stock  at  once? ^The  answer 

to  that  must,  I 'think,  be  yes ; but  as 
far  as  Dartmoor  is.  concerned  I think  the 
whole  problem  is  theoretical  only.  1 
'personally  have  never  heard  of  a case 
where  it  has  arisen. 

5535.  Chairman:  May  we  conclude 
from  the  passage  about  the  agricultural 
improvement  of  the  Moor  towards  the 
end  of  your  memorandum  that  you  do 
not  think  very  much  could  be  done  in 
any  case  by  way  of  arable  cultivation? 
That  is  so. 

5536.  Is  that  because  of  the  nature  of 

the  soil? ^Yes. 

5537.  Dr.  Hoskins:  I cannot  find  in 
the  memorandum  any  expression  of  your 
views  about  the  afforestation  of  the 
Moor.  Has  the  Association  any  such 

views? ^The  reason  why  no  views 

are  expressed  is  that  up  to  the  moment 
no  afforestation  has  been  done  on 
the  Commons,  but  only  on  inclosed 
neW'takes.  There  is  no  doubt  that  the 
commoners  would  be  likely  to  object 
strongly  if  there  were  proposals  for 
extensive  afforestation  on  the  Commons; 
indeed,  when  one  such  proposal  was  put 
up  a few  months  ago  to  the  Planning 
Authority  this  Association  joined  with 
others  in  opposing  it,  and  it  was  ulti- 
mately withdrawn.  . 

5538.  Was  that  for  Haytor  Down 7— 
Yes. 

5539.  You  say  ‘ extensive  afforesta- 
tion’. Would  you  not  object  also  to 

small-scale  afforeriation? ^I  think  we 

probably  should.  , 


See  Scrutton  v.  Stone  (1893)  9 T.L.R.  478. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


1192 


ROYAL  COMMISSION  ON  COMMON  LAND 


5540.  Chairman:  Is  that  because  it 
would  detract  from  your  grazing  rights? 
^Yes. 

5541.  Do  you  approve  of  windbreaks, 

though? ^Yes. 

5542.  Might  they  not  be  fairly  .thick? 
^Yes. 

5543.  Professor  Stamp:  Has  the  Com- 

moners’ Association  had  any  direct  con- 
tact with  the  Nature  Conservancy  and 
their  interests? No. 

5544.  So  has  fhe  preservation  of  Wist- 
man’s  Wood,  for  example,  in  which  1 
believe  the  Conservancy  is  particularly 
interested,  not  affected  your  members’ 

grazing  rights? think  that  wood  is 

substantially  in  an  inclosed  newtake. 

5545.  Chairman:  1 think  you  said  in 
your  preliminary  statement  that  you 
would  approve  of  a scheme  for  survey- 
ing the  Commons  and  ascertaining  as  far 
as  possible  the  rights  of  the  lords  of  the 
manor  and  commoners.  Do  you  think  it 
necessary  to  keep  the  right  of  turbary? 

^A  very  great  number  of  people  still 

regard  it  as  of  value  and  we  think  its 
abolition  would  be  very  strongly  resented 
in  a great  many  quarters. 

5546.  If  it  were  fully  exercised  would 
it  not  very  rapidly  decrease  the  grazing 
opportunities  of  the  other  commoners? 

If  its  use  were  properly  controlled  in 

a sensible  manner  the  reduction  of 
grazing  would  be  insignificant. 

5547.  You  want  the  Council  of  Ven- 
ville  to  be  incorporated  ; why  ought  it 
to  be  by  Royal  Charter? — ^ do  not 
think  we  put  it  quite  as  strongly  as  that ; 
but  we  thought  it  would  he  appropriate, 
having  regard  to  the  ancient  association 
with  the  Royal  Duchy  of  Cornwall  and 
to  the  interest  which  the  Duchy  has  taken 
in  Dartmoor,  and  is  taking  at  the  jnesent 
time. 

5548.  As  the  law  now  stands  would 
you  not  have  to  have  a special  Act  of 
Parliament  for  the  ijmrpose  of  creating 

the  Council  and  giving  it  powers? 

For  the  purpose  of  implementing  some 
of  our  recommendations,  undoubtedly. 

5549.  Would  It  not  add  to  the  expense 
which  you  or  the  lords  of  the  manor 
would  incur  if  you  wanted  a Charter  as 
well?  I should  not  have  thought  that 
there  was  very  much  in  such  a charter; 


^That  may  be  so.  The  matter  is  one 

of  historic  sentiment  rather  than  any- 
thing else,  I think. 

5550.  On  representation  in  the  Council, 

I think,  you  object  to  other  interests 
coming  in— local  authorities,  and  so  forth 
— ^but  how  far  would  you  allow  repre- 
sentation of  the  lords  of  the  manor? 

^The  matter  is  extremely  difficult,  of 

course,  but  we  feel  that  the  three  interests 
that  we  have  mentioned  should  be  repre- 
sented in  approximately  the  proportions 
80  per  cent,  commoners,  10  per  cent, 
lords  of  the  manor  and  10  per  cent, 
Duchy  of  Cornwall.  A further  diCSoully 
arises  when  one  comes  to  consider  the 
size  of  the  representative  body  and  its 
suitability  for  the  purpose  for  which  it 
would  be  brought  into  'being.  We  can  see 
the  advantage — in  the  interests  of  effi- 
ciency— ^in  having  executive  control 
placed  in  a body  composed  of  not  more 
than  ten  or  twelve  persons.  The  Duchy 
of  Cornwall  .would  nominate  its  repre- 
sentative or  representatives,  and  the 
representatives  of  the  lords  of  the  manor 
and  commoners  would  be  elected. 

5551.  Election  has  been  found  to  be 
rather  expensive  in  other  places  where 
there  is  a large  group  of  commons  as 

there  is  in  Dartmoor. ^Yes.  There  is 

another  difficulty.  It  is  in  our  view 
essential  to  the  success  of  any  scheme 
for  the  management  of  Dartmoor  to 
preserve  the  identity  of  the  local  com- 
mons in  each  of  the  parishes  referred  to 
in  Appendix  VI  of  our  memorandum, 
and  to  secure  their  representation  direct 
or  indirect.  One — and  only  one 
— of  the  reasons  for  this  ^ is  that 
many  of  the  parishes  contain  small 
pockets  of  common  land  distinct 
from  the  Dartmoor  commons  which 
would  require  to  be  locally  and 
separately  administered.  That  problem 
would  have  to  be  thought  out  with  great 
care  at  a later  stage,  but  we  suggest  that 
perhaps  the  best  solution  would  be  to 
regard  the  directly  appointed  representa- 
tives of  the  parishes  and  manors  as  a 
species  of  electoral  college  for  the  pur- 
pose of  electing  the  executive  council. 

5552.  Would  you  be  able  to  organise 
this  on  your  own — simply  by  holding 
meetings  of  the  commoners  or  something 
of  that  sort — or  would  you  want  some- 
body like  the  County  Council,  say,  to 
take  the  initiative  in  drawing  up  a 
scheme,  getting  it  approved  by  the 
Minister  of  Agriculture  and  then  sub- 
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milting  it  to  Parliament? see  no 

reason  why  we  should  not  he  able  to 
handle  the  matter  ourselves. 

5553.  Somebody,  of  course,  would 
have  to  survey  the  Commons  and 
ascertain  the  rights  over  them.  Would 
you  agree  with  the  County  Councils 
Association  that  the  County  Council 

should  do  so? 1 would  regard  that 

as  of  great  assistance  to  us.  They  have 
the  facilities  which  we  lack,  the  trained 
staff  and  everything  else  that  is 
necessary. 

5554.  Professor  Stamp-.  Does  the 

Dartmoor  Commoners’  Association  ex- 
tend to  Roborough  Down? Yes. 

5555.  Is  not  Roborough  Down  in 
rather  a special  category,  being  primarily 

a recreational  area  for  Plymouth?; 

No,  1 should  «iot  have  said  so.  It  is 
extensively  used  for  the  grazing  of  stock 
although  it  is  perhaps  more  frequented 
by  the  public.  The  density  of  frequenta- 
tion  is  perhaps  greater  than  in  many 
other  parts  of  Dartmoor,  but  I do  not 
think  there  is  a difference  in  principle. 
There  is  admittedly  a golf  course  there 
as  well. 

5556.  But  is  it  not  much  more  in  the 
nature  of  an  urban  common  and 
different  in  character  from  the  rest  of  the 

commons  which  you  cover? 1 do  not 

think  that  is  the  impression  which  the 
Royal  Commission  would  derive  from  a 
visit.  As  I say,  I think  the  difference  is 
one  of  degree  and  not  of  kind. 

5557.  Was  part  of  Roborough  Down 

used  by  the  Air  Ministry? Yes. 

5558.  What  is  the  position  now?- — 
Mr.  Peter ; It  has  been  given  up  by  the 
Air  Ministry  and  de-requisitioned. 

5559.  Chairman:  Has  the  public  a 
right  of  access  over  any  of  the  Dartmoor 
commons  under  Section  193  of  the  Law 

of  Property  Act? Mr.  Scott  '.  Yes  ; 

Mr.  Simpson’s  common  at  Spitchwick 
is  subject  to  a deed  under  that  section, 
as  well  as  the  commons  of  Ilsington  and 
Bagtor ; we  mention  that  in  our  memo- 
randum. We  are  not  aware  that  any 
other  commons  besides  those  two  have 
been  brought  within  the  provisions  of 
that  section,  but  those  two  certainly 
have. 


5560.  In  practice  does  the  public  have 

access  to  all  parts  of  the  Forest  and  the 
Commons  except  those  parts  from  which 
it  is  excluded  by  the  Defence  Depart- 
ments?  Yes. 

5561.  Are  there  thousands  of  persons 
perhaps  at  holiday  times  on  Dartmoor? 
^Yes,  indeed  there  are. 

5562.  Is  it  in  fact  a very  valuable 
area  of  land  for  people  from  hundreds 

of  miles  around? ^Yes,  undoubtedly 

so. 

5563.  Do  you  as  commoners  object  to 
the  continuance  of  that  public  access? 
— — ^We  deplore  some  of  their  habits  and 
practices. 

5564.  Dr.  Hoskins:  I occasionally  get 
letters  which  suggest  there  is  a great 
increase  of  barbed  wire  on  Dartmoor, 
and  that  walkers  who  are  accustomed  to 
crossing  the  Moor  every  yea,r  seem  to 
tind  fresh  stretches  on  each  visit.  Is  that 

so? Mr.  Whitley:  Recently  a few 

newtakes  have  been  fenced  with  barbed 
wire  round  the  walls,  principally  because 
of  the  attestation  scheme.  There  is  no 
portion  of  open  common  which  is  fenced 
with  barbed  wire.  Just  after  the  war  a 
great  nuisance  was  created  by  the  barbed 
wire  left  lying  about  by  the  military. 
That  I think  has  been  cleared  up  now. 

5565.  I was  not  thinking  of  the  remains 

of  the  last  war ; I had  the  impression 
that  barbed  wire  had  appeared  in  certain 
places  where  the  public  had  thought, 
perhaps  wrongly,  that  it  had  enjoyed 
rights  of  access  hitherto. ^There  is  cer- 

tainly no  barbed  wire  on  the  Commons. 
— Mr.  Brown:  It  has  been  erected  on 
various  newtakes  over  which  we  have 
no  control. 

5566.  Mr.  Lubbock:  Were  some  of 
the  newtakes  previously  without  any 

appreciable  boundary  wall  or  fence?^ 

Mr.  Scott : They  all  had  dry  stone  walls 
which  a person  of  average  agility  could 
climb  over  without  much  trouble ; but 
equally  they  all  had,  and  still  have,  gates, 
even  where  the  barbed  wire  has  been 
superadded.  It  is  not  really  accurate,  I 
feel,  to  say  that  access  is  physically 
denied  even  to  those  newtakes  where 
walls  have  been  adorned  with  barbed 
wire,  because  by  walking  a little  distance 
one  can  always  find  a gate. 
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5567.  Mrs.  Paton:  Would  not  the 

barbed  wire  suggest  that  access  is  pro- 
hibited?  In  a sense  it  is  prohibited 

because  the  tiewtakes  are  privately  occu- 
pied land.  Unless  and  until  access  agree- 
ments or  orders  are  made  under  the 
National  Parks  and  Access  to  the 
Countryside  Act,  1949,  those  who  walk 
across  them  are  in  law  trespassers,  but 
the  occupiers  of  the  newtakes  on  Dart- 
moor have  never,  even  long  before  that 
Act  came  into  force,  treated  such  persons 
as  trespassers  ; access  has  been  permitted 
in  practice. 

5568.  Mr.  Lubbock'.  Does  the  1949 

Act  make  any  difference  to  that? Of 

itself  I think  not. 

5569.  Chairman-.  Have  access  agree- 
ments been  made? No.  The  Dart- 

moor National  Park  Committee  came  to 
the  conclusion  that  they  were  not  neces- 
sary on  Dartmoor  because  of  the  attitude 
already  adopted  by  the  occupiers. 

5570.  Mr.  Floyd : Is  the  cost  of  stone- 
walling today  such  that  the  stone  wails 
are  bound  to  disappear,  and  the  more 
people  walk  over  them  the  quicker  they 

will  do  so? ^That  could  easily  be  the 

result. — Mr.  Brown : I think  generally 
the  walls  are  being  very  well  maintained. 
— Mr.  Simpson:  I think  the  importance 
of  public  access  is  rather  over-rated.  On 
Spitchwick  Common  the  public  has  for 
20  years  had  all  facilities  for  walking 
about  under  Section  193  of  the  Law  of 
Property  Act,  but  in  fact  they  hardly  ever 
leave  their  cars.  They  come  and  sit 
around  and  picnic,  which  is  very  nice  of 
course,  but  in  fact  you  hardly  ever  see 
anyone  more  than  a few  hundred  yards 
from  their  car.  I should  say  that  half  a 
mile  is  the  furthest  I have  seen  people 
from  their  car,  apart  from  a few  genuine 
hikers.  At  Spitchwick  it  is  quite  excep- 


tional to  see  people  enjoying  a walk 
across  the  open  country. 

5571.  Chairman:  Is  that  because  some 
cars  are  already  there,  and  motorists  wilt 

go  where  other  cars  are? 1 think  that 

by  and  large  the  public  come  in  their 
cars,  sit  outside  them  and  picnic,  and 
do  not  walk  at  all.  I think  the  hiking 
interest  is  rather  overstated.  There  are 
some  hikers,  of  course,  but  only  very 
few. 

5572.  Professor  Stamp:  Does  the 

Association,  regard  the  agreement  with 
the  War  Department  on  the  use  of 
Okeharapton  Common  as  an  artillery 

range  as  satisfactory  or  not? Mr. 

Fullwood:  I can  speak  only,  of  course, 
for  the  northern  quarter  of  the  Moor, 
where  there  has  been  agreement  to  my 
knowledge  for  the  last  38  years — ever 
since  I have  been  concerned  with  the 
preparation  of  the  agreements.  They  are 
drawn  up  in  conference  between  the  War 
Department,  the  officers  who  run  the 
Okehampton  Artillery  Range  and  the 
commoners.  The  commoners  are  per- 
fectly happy  and  satisfied  with  them  ; 
there  has  never  been  any  question  at  all 
arising  out  of  them.  We  have  from  time 
to  time  had  little  difficulties  with  the 
Command,ing  Officers  but  we  have  never 
had  any  difficulty  in  getting  the  War 
Department  at  Plymoulih  to  stick  to  the 
agreement.  I have  never  had  any  com- 
plaints. 

5573.  Mr.  Floyd:  Is  there  any  gypsy 

trouble  on  Dartmoor? No. 

Chairman : Thank  you  very  much 

indeed,  gentlemen,  for  your  memoran- 
dum and  for  the  information  you  have 
given  us  this  morning.  It  will  be  most 
helpful  to  us. 


(The  witnesses  withdrew.) 
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Memorandum  of  Evidence  submitted  by  the  Duchy  of 
Cornwall 

By  far  the  most  important  of  the  lands  owned  by  the  Duchy  subject  to  oommoai 
rights  are  the  Forest  of  Dartmoor  and  the  adjoining  Commons  of  Devon. 

The  Memorandum  of  Evidence  submitted  by  the  Dartmoor  Commoners’  Associa- 
tion contains  detailed  proposals  for  the  future  exercise  of  common  rights  over 
both  Forest  and  the  Commons. 

The  Duchy  has  been  in  consultation  with  the  representatives  of  the  Association 
and  is  in  full  agreement  with  their  proposals.  There  are  two  points  which  the 
Duchy  would  like  to  make,  as  follows : — 

(1)  One  of  the  proposals  is  that  a right  of  common  ‘of  turbary  should  be 

appurtenant  to  every  holding  having  a right  of  common  of  pasture,  to 
be  exercisable  'Only  by  'Or  on  behalf  of  the  occupier  of  the  property  to 
which  it  is  appurtenant.  At  a recent  meeting  with  the  representatives 
of  the  As.S'Ociation  they  made  it  clear  that  the  right  of  turbary  was  only 
.iotended  to  be  a right  to  be  enjoyed  by  the  bolders  for  the  benefit  of 
their  holdings  ; there  would  be  no  question  of  the  holders  being  entitled 
to  lake  peat  and  turf  for  sale.  A right  of  turbary  limited  in  that  way 
would  be  acceptable  to  the  Duchy ; the  Duchy  have  never  admitted  that 
the  commoners  have  a right  to  take  peat  and  turf  for  sale. 

(2)  It  is  the  Duchy’s  practice  to  let  the  grazing  rights  over  'the  four  Quarters 
^ the  Forest,  subjeot  to  the  rights  of  the  Venville  Tenants,  to  Agisters. 
For  the  payment  to  the  Duchy  of  a fixed  annual  rent  the  Agisters  are 
entitled  to  the  following : — 

(a)  To  charge  the  tenants  'of  the  35  ancient  tenements  within  the  Forest 
and  the  Venville  Tenants  for  all  stock  depastured  by  them  on  the 
Forest  in  excess  of  that  permitted  under  the  levancy  and  couchancy 
rule  and 

(A)  to  charge  foreigners  for  any  stock  which  they  may  turn  out  on  the 
Forest.  ‘ Foreigners  ’ may  be  described  in  this  connection  as  any 
persons  'Other  than  the  Venville  Tenants  and  the  'tenants  of  the 
35  ancient  tenements. 

The  'proposals  of  the  Dartmoor  Commoners’  Association  envisage  the  setting 
up  'Of  a Council,  whose  duty  would  be  to  control  the  Forest  and  Commons  so  far 
as  concerns  matters  affecting  common  rights.  In  order  to  facilitate  the  carrying 
out  .of  their  functions  the  Duchy  would  he  prepared  to  consider  letting  the 
Agistment  rights  to  that  Council.  The  Duchy  could  not,  however,  at  the  present 
lime  include  in  the  letting  the  Agistment  rights  over  the  North  Quarter  and  parts 
of  the  East  land  West  Quarters  of  the  Forest,  as  the  Agistment  rights  over  this 
area  are  included  in  a lease  to  the  War  Department  as  part  'o£  the  arrangement 
for  the  use  of  the  area  for  military  training.  This  has  been  made  clear  to  the 
representatives  of  the  Association. 

Not  particular  poin-ts  arise  on  the  other  Commons  owned  by  the  Duchy,  at 
any  rate  so  far  as  the  Duchy’s  interests  as  owners  of  the  soil  are  ooncemed. 
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Memorandum  of  Evidence  submitted  by  the  Manor  of 
Spitchwick 

SPITCHWICK  COMMON 

This  Common  oomprisos  about  2,200  acres  of  typical  moorlatid  adjoining  and 
lying  to  the  southeast  of  the  Forest  of  Dartmoor,  hut  virtually  enclosed  from 
the  Duchy  Land. 

Court  Leet  Records  are  in  the  possession  of  the  Lord  of  the  Manor,  and  cover 
a period  ’Of  about  170  years. 

■ The  Holdings  to  which  Common  Rights  are  appurtenant  can  be  traced  back 
for  about  100  years  in  almost  all  cases.  The  Court  Leet  Records  show  clearly 
which  farms  have  Rights  of  grazing  and  turbary.  These  Rights  by  custom  go 
with  the  farmhouse,  and  the  Commoners  do  not,  and  never  have,  recognised  rights 
on  Spitchwick  Common  said  to  be  held  by  occupiers  of  land  in  Devon  except  is 
the  Boroughs  of  Barnstaple  and  Totnes  (see  Dartmoor  Commoners’  Association 
Memorandum,  Page  1159).  No  evidence  exists  showing  that  .such  ‘foreigners'  have 
exercised  a right  of  pasturing  beasts  on  Spitchwick  Commons. 

It  is  a principle  accepted  locally  that  no  person  other  than  Commoners  of 
Spitchwick  have  any  Common  Rights  over  Spitchwick  Common,  and  straying 
stock  from  other  parishes  are  frequently  impounded  and  if  necessary  sold. 

Holdings  enjoying  Rights  change  hands  at  considerably  highw  prices  than  those 
without  such  benefits. 

In  addition  to  farms,  certain  ancient  cottages  have  ‘ Cottagers  Rights  ’ consisting 
of  grazing  for  a mare  and  foal,  .(he  right  to  take  turf,  and  also  sand  and  stone  for 
repairs,  for  which, rights  6d.  a year  was  formerly  paid. 

These  Rights  of  Common  are,  and  have  been,  jealously  guarded  by  the  Com- 
moners, with  the  aid  of  Blected  Officers  and  a Steward  appointed  by  the  Lord 
of  the  Manor.  A Commoners’  Fund  is  in  existence  to  meet  necessary  expenses. 

Certain  farms  within  the  Manor  have  venvUle  rights  in  addilicar  to  rights  on 
Spitchwick  Common.  The  Lord  of  the  Manor  and  the  Commoners  value  greatly 
the  provisions  of  Section  193  of  the  Law  of  Property  Act,  1925,  which  were 
applied  to  these  Commons  in  February,  1936. 

In  addition  to  preserving  their  exclusive  Rights,  the  Commoners  have  taken 
active  steps  to  deal,  inter  alia,  with  the  following  matters : — 

1.  Attestation  of  Cattle 

A meeting  was  held  which  decided  to  proceed  with  tuberculin  testing. 

2.  Control  of  Litter 

After  the  Local  Authority  had  declined  to  make  a regular  collection,  bins  were 
provided  and  emptied  (daily  during  the  height  of  the  season)  during  19,56. 

3.  Control  of  Swaling 

Efforts  are  being  made  to  prevent  excessive  swaling  by  co-ordination,  and  by 
attempting  to  prevent  unauthorised  and  irresponsible  burning. 

4.  Control  of  Advertising,  Making  Gateways,  Private  Roads,  etc.,  on  the 
Common. 

5.  Control  of  Itinerant  Vendors 

Despite  lack  of  official  support,  prompt  action  has  been  taken  to  preveflt 
unauthorised  itinerant  vendors  selling  merchandise  on  the  Common. 
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6.  The  Provision  of  Fencing,  Gates,  etc. 

In  addition,  attempts  have  been  made  to  provide  cattle  grids,  but  so  far  without 
success. 

By  and  large,  the  Lord  of  the  Manor  and  Commoners  would  welcome  the 
adoption  of  measures  for  the  control  of  Dartmoor  as  a whole,  as  broadly  outlined 
in  the  Memorandum  of  Evidence  submitted  by  the  Dartmoor  Commoners*  Associa- 
tion because  in  many  respects  they  correspond  with  the  practices  existing  on  this 
Manor. 


(3C346)  wt.  4555— I K3  10/57  D.L. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


Crown  copyright  reserved 

Printed  and  published  by 
Her  Majesty’s  Stationery  Office 

To  be  purchased  from 
York  House,  Kingsway,  London  w.c.2 
423  Oxford  Street,  London  w.l 
13a  Castle  Street,  Edinburgh  2 
109  St.  Mary  Street,  Cardiff 
39  King  Street,  Manchester  2 
Tower  Lane,  Bristol  1 
2 Edmund  Street,  Birmingham  3 
80  Chichester  Street,  Belfast 
or  through  any  bookseller 

Printed  in  Great  Britain 


S.O.  Code  No.  73-30-46 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


ROYAL  COMMISSION  ON  COMMON  LAND 


MINUTES  OF  EVIDENCE 

47 


Tuesday,  30th  April,  1957 


WITNESSES 

The  Potboilers  of  Hatherleigh  Moor 
Devon  County  Council 
Tavistock  Rural  District  Council 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1957 

PRICE  U.  9d.  NET 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


List  of  Witnesses 

TUESDAY,  30th  APRIL,  1957 

Mr.  P.  Cleverdon 
Major  D.  E.  Ling 
Mr.  a.  T.  Edwards 
Mr.  E.  F.  Pillivant 
Mr.  a.  W.  Fbllwood 

on  behalf  of  the  Potboilers  of  Hatherleigh  Moor. 


Mr.  G.  C.  Hayter-Hames 
Chairman 
Mr.  F.  Gent 
Mr.  H.  a.  Bowditch 
Mr.  J.  Simmons 
Miss  I.  Sinar 

on  behalf  of  the  Devon  County  Council. 


Mr.  J.  W.  Voowill 

Vice-Chairman  of  Tavistock  Rural  District  Council, 
representative  for  Peter  Tavy  Parish. 

Major  G.  V.  Rolleston 
Member  of  Tavistock  Rural  District  Council, 
representative  for  Sampford  Spiney  Parish. 

Mr.  a.  J.  Warne 

Member  of  Tavistock  Rural  District  Council, 
representative  for  Mary  Tavy  Parish. 

Mr.  P.  D.  Sugars 
Clerk  of  the  Council 

on  behalf  of  the  Tavistock  Rural  District  Council. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 
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at  the  Diocesan  Conference  Room,  Diocesan  House,  Exeter 


Tuesday,  30th  April,  1957 
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Sir  Ivor  Jennings,  K.B.E.,  Q.C., 
Chairman 


Mr.  C.  M.  Floyd,  O.B.E.,  F.R.I.C.S., 
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Dr.  W.  O.  Hoskins,  PIi.D. 
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Mr.  G.  L.  Wilde,  Secretary 

Mr,  W.  T.  Barker,  Assistant  Secretary 


Memorandum  of  Evidence  submitted  by  the  Potboilers  of 
Hatherleigh  Moor 

PART  I 

Mr.  Percy  Clcvcrdon : 

I am  a farmer  and  farm  150  acres  in  Hatherleigh.  Twenty  acres  of  this  on  an 
average  would  be  arable.  I normally  carry  25  bullocks,  130  sheep  wintering,  pigs 
and  poultry.  I have  been  farming  in  Hatherleigh  since  1930.  I have  lived  in 
Hatherleigh  for  forty-six  years. 

1 know  Hatherleigh  Moor  well,  a lot  of  my  land  adjoins  it.  The  Moor  has  always 
been  used  as  pasturage  except  for  two  periods,  once  during  the  Napoleonic  War 
and  once  during  the  last  World  War. 

Since  the  Moor  was  derequisitioned  ih  1951  it  has  been  managed  by  a body 
known  as  The  Management  Committee.  This  Committee  consists  of  twelve  members 
elected  by  the  Potboilers  from  various  sections  of  the  community  including  four 
substantial  farmers.  The  Committee  is  elected  annually. 

A part  time  Moorman  is  employed  who  lives  on  the  Moor. 

The  Moor  comprises  428  acres  or  thereabouts.  It  has  a very  steep  slope  towards 
the  North  West  side.  Of  this  428  acres,  in  my  opinion,  not  less  than  348  acres 
would  be  quite  unsuited  for  arable  land  because  it  is  very  poor  land  on  a bed  of 
clay  and  some  mire  land  and  it  would  be  extremely  difficult  and  quite  uneconomical 
to  work.  The  season  for  cultivation  is  too  short  and  the  expense  and  risk  of 
ciiUivation  would  be  out  of  the  question. 

Except  for  the  period  when  the  Devon  Agricultural  Committee  occupied  it  and 
the  period  during  the  Napoleonic  War  the  Moor  has  been  used  by  the  Potboilers 
and  farmers  in  and  around  Hatherleigh  for  grazing  cattle  and  sheep.  Since  the  Moor 
Management  Committee  has  managed  the  Moor  there  has  been  an  average  ot  100 
head  of  cattle  and  500  to  600  sheep.  The  cattle  would  only  be  there  n-om  the 
15th  April  to  1st  December  in  each  year  but  the  sheep  would  be  there  the  whole 
of  the  year.  In  the  100  head  of  cattle  there  would  be  up  to  30  dairy  cattle. 
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One  result  of  the  use  of  the  Moor  for  grazing  by  the  farmers  is  that  they  ate 
able  to  and  in  fact  do  put  more  of  the  land  they  occupy  into  arable  for  com  or 
green  crops  than  they  otherwise  would  do  and  the  crops  they  raise  would  be  better 
than  could  be  raised  on  the  Moor  and  produce  bigger  crops  to  the  acre. 

The  Moor  faces  Dartmoor  and  is  swept  by  the  prevailing  South  West  wind.  There 
is  nothing  to  break  it  and  I have  seen,  in  1947  and  1950  during  the  time  the 
Agricultural  Committee  were  cultivating  it,  at  least  100  acres  of  the  crop  laid  down 
and  quite  impossible  to  harvest 

In  very  wet  weather  the  rain  runs  freely  down  the  Moor  and  upon  occasions 
when  potatoes  have  been  cultivated  there  during  the  occupation  by  the  Agricultural 
Committee  quite  a quantity  of  the  potatoes  have  been  washed  out  of  the  ground. 

In  addition  to  the  above  objections  to  the  cultivation  of  the  Moor,  the  rights  and 
privileges — ^which  have  existed  for  over  seven  hundred  years — of  the  Potboilers  of 
Hatherleigh  cannot  be  ignored. 

These  rights  are,  grazing  of  animals,  cutting  furze  and  wood  and  removing  same 
and  taking  anything  from  the  surface  of  the  Moor  that  may  do  them  good.  They 
also  have  unlimited  right  of  access  over  the  Moor.  These  rights  to  my  knowledge 
are  made  use  of  consistently  by  a large  number  of  the  Potboilers.  It  would  of 
course  be  quite  impossible  to  cultivate  the  Moor  without  enclosing  it  and  thus 
interfering  with  the  ancient  rights  of  the  Potboilers.  The  Potboilers  are  extremely 
jealous  of  their  rights. 

I,  myself,  am  a Potboiler  of  whom  there  are  two  hundred  and  seventy  in  Hather- 
leigh. I graze  from  30  to  40  sheep  on  the  Moor  during  certain  seasons  of  the  year. 

Grazing  on  the  Moor  produces  good  beef  animals  and  mutton  and  this  is 
considered  to  be  equally  important  to  the  raising  of  crops.  Devon  is  really  a cattle 
raising  county  but  where  farmers  have  access  to  places  like  Hatherleigh  Moor  it  is 
found  that  more  of  the  home  farm  js  brought  under  the  plough. 

The  Management  Committee  look  after  the  Moor  and  have  manured,  sprayed  and 
cut  rushes  and  gorse  from  the  Moor  and  limed  it.  The  necessary  funds  are  derived 
from  the  small  grazing  fee  charged.  The  Moor  is  well  looked  after  and  in  good 
condition  all  the  year  round. 

No  difficulty  has  arisen  or  is  likely  to  arise  in  the  running  of  the  Moor  as  now 
managed  by  the  Committee. 

The  Moor  has  been  well  manured,  with  lime,  basic  slag  and  phosphate  at  appro- 
priate times  and  since  the  Moor  was  derequisitioned  in  1951  a total  sum  of  one 
thousand  pounds  has  been  spent  on  manures. 

The  Management  Trustees  at  the  Annual  General  Meeting  held  in  lune,  1956, 
had  a balance  of  funds  in  hand  of  £1,181  7s.  lOd. 


PART  II 

Major  David  Erskine  Ding : 

I have  known  Hatherleigh  Moor  for  twenty-three  years  and  upwards  and  have 
always  been  particularly  interested  in  it  and  in  the  Potboilers  and  their  rights  on 
Hatherleigh  Moor.  I have  made  a study  of  its  history. 

The  origin  of  the  rights  of  the  Potboilers  on  Hatherleigh  Moor  seems  to  be  lost 
in  antiquity  but  so  far  as  can  he  traced  it  would  appear  certain  that  the  Moor  was 
given  for  the  benefit  of  the  Potboilers  over  seven  hundred  years  ago. 

The  Potboilers  are  those  people  who  are  resident  in  the  Town  of  Hatherleigh  with 
the  exception  of  three  houses  situate  in  Hole  Court,  Hatherleigh. 

With  the  exception  of  a period  during  the  Naipoleonic  War  when  the  Moor  Was 
cultivated,  and  a period  from  1940  to  1947  when  the  Moor  was  taken  over  by  the 
Devon  War  Agricultural  Executive  Committee  and  cultivated  by  them,  during  the 
whole  of  the  seven  hundred  years  the  .Moor  has  been  used  for  grazing. 
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When  the  Devon  War  Agricultural  Executive  Committee  requisitioned  the  Moor 
during  the  last  War  they  entered  into  agreements  with  the  Potboilers  undertaking 
(inter  alia)  to  return  the  iMoor  to  them  at  the  expiration  of  the  peri’^  of  requisition- 
ing and  would  seed  it  out  to  grass  in  a proper  state. 

In  May,  1950,  the  Devon  Agricultural  Executive  Committee  considered  compul- 
sorily acquiring  Hatherleigh  Moor  under  the  powers  conferred  upon  them  by  the 
Agriculture  Act,  1947. 

A public  meeting  was  advertised  for  the  purpose  of  considering  the  matter  with 
those  concerned  for  May,  1950.  This  meeting  was  held  at  Hatherleigh  and  was 
attended  by  Mr.  Engholm  from  the  Ministry  of  Agriculture  and  Fisheries,  repre- 
sentatives of  the  Devon  Agricultural  Executive  Committee,  Mr.  Humphrey  Baker, 
the  then  Secretary  of  The  Commons,  Open  Spaces  and  Footpaths  Preservation 
Society,  and  Mr.  A.  W.  Fullwood  a Solicitor  representing  the  Potboilers.  There  was 
an  attendance  of  100  per  cent,  of  the  Potboilers. 

At  that  meeting  the  Devon  Agricultural  Executive  Committee  were  pressed  many 
times  to  give  information  as  to  the  amount  which  had  been  spent  in  the  cultivation 
of  the  Moor  by  them,  but  declined  to  give  any  information. 

On  the  24th  Octoiber,  1956,  ,Mr.  Chuter  Ede,  iM.P.,  asked  the  Minister  of  Food 
in  the  House  of  Commons  what  amount  of  money  was  spent  by  the  Devon  War 
Agricultural  Executive  Committee  on  Hatherleigh  Moor  during  the  period  of 
requisition. 

In  reply  Mr.  G.  R.  H.  Nugent  replied  that  precise  fibres  could  not  be  given  but 
it  was  estimated  that  £1,200  was  spent  on  reclamation  and  £44,000  on  general 
farming  and  that  £45,000  was  obtained  from  sales  of  crops.  Those  figures,  Mr. 
Nugent  explained,  excluded  expenditure  on  machinery,  transport  and  administration 
and  made  no  allowance  for  subsidies. 

The  attempt  by  the  Devon  Agricultural  Executive  Committee  to  acquire  Hather- 
leigh Moor  was  bitterly  opposed  by  the  Potboilers  and  ultimately  the  Potboilers 
were  successful  and  Hatherleigh  Moor  was  handed  back  to  them. 

Before  handing  back  the  Moor  to  the  Potboilers  the  Devon  Agricultural  Committee 
reseeded  it  to  grass. 

I have  read  the  statement  of  Mr.  Percy  Cleverdon  and  confirm  it  in  every  detail. 
The  present  arrangements  for  managing  Hatherleigh  Moor  were  approved  by 
the  Ministry  of  Agriculture  and  Fisheries  and  the  Central  Land  Board  and  it  was 
not  until  both  these  authorities  were  satisfied  that  such  arrangements  were  adequate 
and  satisfactory  that  the  Moor  was  handed  back  to  the  Potboilers. 

In  November,  1956,  rumours  were  spread  that  it  was  the  intention  of  the  Ministry 
of  Agriculture,  Fisheries  and  Food  to  deprive  the  Potboilers  of  Hatherleigh  Moor. 
The  Potboilers,  whO’  arc  an  alert  and  militant  body,  immediately  took  the  matter  up 
with  the  Ministry  through  their  Member  of  Parliament,  The  Honourable  George 
Lambert,  and  on  the  7th  day  of  December,  1956,  Mr.  Nugent,  Parliamentary 
Secretary  to  the  Ministry,  wrote  Mr.  Lambert  ...  ‘As  you  know,  when  this 
land  came  up  for  derequisitioning  in  1951  the  possibility  of  retaining  it  by  compul- 
sory purchase  under  Section  85  o-f  the  1947  Agriculture  Act  was  considered.  We 
decided  not  to  do  so  and  I can  assure  you  that  there  is  no  question  of  this  decision 
being  reversed.’ 

PART  III 

Mr.  A.  T.  Edwards : 

I am  a shopkeeper  at  Hatherleigh  in  the  County  of  Devon  and  also  a Potboiler. 

I am  a member  of  the  Management  Committee  responsible  for  the  management  of 
Hatherleigh  Moor. 

I have  read  the  statement  of  Mr.  Percy  Cleverdon  and  confirm  it  in  every  detail. 
The  soil  of  Hatherleigh  Moor  is  the  property  of  the  Lord  of  the  Manor  of 
Hatherleigh  who  is  fully  conversant  with  the  arrangements  and  scheme  for  the  use 
and  management  of  the  Moor  and  is  fully  in  agreement.  He  has  no  right  to  cultivate 
the  Moor  without  the  consent  of  the  Potboilers. 
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The  Potboilers  who  have  and  exercise  rights  as  such  on  Hatherleigh  Moor  feel 
very  strongly  that  the  best  use  is  being  made  of  it  and  would  not  consent  to  its  being 
cultivated. 

The  Potboilers  themselves,  of  course,  have  no  right  whatsoever  to  cultivate  the 
Moor. 

PART  IV 

Mr.  E.  F.  Pillivant : 

X am  a coal  merchant  and  haulier  and  one  of  the  Potboilers  of  Hatherleigh  id 
the  County  of  Devon. 

There  are  approximately  270  Potboilers.  I am  on  the  Management  Committee  of 
Hatherleigh  Moor. 

I have  read  the  statements  of  Mr.  Percy  Cleverdon  and  Mr.  Aubrey  Theodore 
Edwards  and  confirm  them  in  every  detail. 

The  funds  which  the  Management  Committee  have  in  hand  for  the  management 
of  the  Moor  are  raised  by  charges  for  depasturing  animals  on  Hatherleigh  Moor. 

The  following  is  a schedule  of  charges  : — 

For  Potboilers 

6d.  per  head  per  weelc 

9d.  per  head  per  week 

2s.  Od.  per  head  per  week 

Is.  6d.  per  head  per  week 

Bounds  and  NOT  Potboilers 
lOd.  per  head  per  week 

Is.  Od.  per  head  per  week 

3s.  6d.  per  head  per  week 

The  charges  mentioned  above  as  payable  by  the  Potboilers  are  paid  voluntarily 
by  them  as,  of  course,  they  are  entitled  as  of  right  to  graze  animals  on  the  Moor. 

We  have  never  had  any  trouble  or  accidents  due  to  animals  straying  from 
Hatherleigh  Moor. 


Sheep  

Ewes  and  lambs  

Cattle  ...  

Cows  grazing  by  day  or  night 

For  people  living  outside  the  Parish 

Sheep  

Ewes  and  lambs  ...  .... 

Cattle  


Examination  of  Witnesses 

'Mr.  P.  Cleverdon,  Major  D.  E.  Ling,  Mr.  A.  T.  Edwards  and 
Mr  a.  W.  Fullwood,  on  behalf  of  the  Potboilers  of  Hatherleigh  Moor. 


Called  and 

5574.  Chairman:  Gentlemen,  would 

you,  as  representing  the  Potboilers  of 
Hatherleigh  Moor,  like  to  make  any 

general  statement  first? Mr.  Full- 

wood:  If  I may  I would  like  to  give 
you  a little  of  the  history  of  Hatherleigh 
Moor.  An  endeavour  has  been  made  to 
ascertain  the  original  donor  of  the  Moor 
to  the  Potboilers.  It  was  at  first  thought 
the  gift  came  from  the  Abbot  of 
Tavistock,  but  I think  it  goes  further 
back  than  that— so  far  back  that  it  is 
lost  in  ancient  history.  It  seems  quite 
impossible  to  ascertain  the  original 
donor. 

5575.  Was  there  a grant  then? 

Quite  definitely.  As  regards  the  condition 
of  the  Moor  now,  I have  a photograph 


Examined 

here  with  Dartmoor  in  the  distance 
which  may  help  you  a little  to  visualise 
it.  It  was  taken  some  considerable  time 
before  there  was  any  question  of  a 
Royal  Commission,  so  that  there  can  be 
no  suggestion  of  its  being  specially  pre- 
pared for  your  benefit. 

Hatherleigh  Moor,  as  you  will  have 
seen  in  the  memorandum  of  evidence 
from  Mr.  Cleverdon,  has  only  twice  been 
cultivated,  once  during  the  Napoleonic 
War  and  once  during  the  last  war. 
During  the  last  war— and  I think 
I should  emphasise  this — it  was  brought 
under  cultivation  by  the  County  Agricul- 
tural Executive  Committee  at  the  express 
request  of  the  Hatherleigh  Potboilers, 
who  felt  that  the  County  Agricultural 
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Executive  Committee  might  be  able  to 
produce  food  on  it  and  so  help  in  the 
crisis  which  existed  at  that  time.  Tliey 
were  prompted  by  the  fact  that  the 
County  Agricultural  Executive  Com- 
mittee and  the  Government  had  suffi- 
cient funds  behind  them  to  bring  it 
under  cultivation  if  that  was  found 
necessary,  as  in  fact  it  was  during  the 
war.  Several  agreements  were  entered 
into  during  the  war  with  the  County 
Agricultural  Executive  Committee  under 
all  of  which  it  was  agreed  that  at  the 
end  of  the  requisition  period  the  Com- 
mittee should  re-seed  the  Moor  and  hand 
it  back  to  the  Potboilers. 

I have  read  the  published  evidence 
given  by  the  Commons,  Open  Spaces 
and  Footpaths  Preservation  Society.* 
From  that  , you  will  be  acquainted  with 
the  fact  that  in  1951  what  I think  might 
be  called  a very  militant  battle  was 
fought  between  the  County  Agricultural 
Executive  Committee,  the  Ministry  of 
Agriculture  and  the  Potboilers.  At  that 
time  there  was  a suggestion  by  the  Minis- 
try that  they  should  exercise  their  statu- 
tory powers  to  take  the  Moor  per- 
manently. The  Potboilers  thought 
otherwise.  A considerable  number  of 
meetings  were  held  between  the  Pot- 
boilers, the  County  Agricultural  Execu- 
tive Committee,  representatives  from  the 
Ministry’s  headquarters  in  London  and 
the  Commons,  Open  Spaces  and  Foot- 
paths Preservation  Society.  I do  not  want 
to  go  into  long  details  about  that  be- 
cause I do  not  think  it  affects  the  subj^t 
of  your  enquiry,  but  I do  want  to  point 
out  that  the  principal  concern  of  the 
Ministry  of  Agriculture  and  the  County 
Agricultural  Executive  Committee,  as 
they  emphasised  at  all  the  meetings,  was 
that  the  Moor  should  not  revert,  when 
handed  back  to  the  Potboilers,  to  mere 
waste  ground  covered  with  gorse,  ferns, 
and  so  on. 

We  put  forward  to  the  Ministry  and 
the  County  Agricultural  Executive  Com- 
mittee several  suggestions  as  to  what 
should  happen  to  the  Moor  when  it  was 
handed  back  to  the  commoners  re- 
seeded. Ultimately  our  proposals,  which, 
like  the  present  arrangements, _ were 
made  with  the  advice  and  blessing,  so 
to  speak,  of  the  Committee  Land 
Agent,  were  accepted.  One  point  which 
really  worried  the  County  Agricultural 

* Minutes  of  Evidence  3. 


Executive  Committee  was  how  the 
money  was  to  be  found  to  run  the  Moor. 
We  satisfied  them  that  the  finance  was 
there,  and  the  Moor  was  derequisitioned. 

I need  not  go  into  details  about  the 
subsequent  organisation  because  you 
have  it  before  you  in  our  memoranda. 
There  is  a representative  committee  of 
twelve  members  who  are  appointed 
annually.  A part-time  moorman  is  also 
appointed,  who  lives  on  the  Moor  and 
looks  after  it.  Undoubtedly  thoroughly 
good  use  is  made  of  the  Moor  for 
grazing  purposes.  It  produces  most  ex- 
cellent beef,  as  my  colleagues  here,  who, 
with  the  exception  of  Major  Ling,  are 
all  practical  farmers,  can  tell  you.  The 
district  of  Hatherleigh — in  fact  Devon, 

I think,  as  a whole — is  regarded  more 
as  a beef-producing  than  as  a milk- 
producing  area. 

The  effect  of  being  able  to  pasture 
their  animals  on  Hatherleigh  Moor  is, 
of  course,  that  the  farmers  who  exer- 
cise their  rights  on  the  Moor  are  able 
to  bring  more  and  better  land  under  the 
plough  on  their  own  farms.  Therefore, 
in  effect,  if  it  is  a question  of,  shall  we 
say  cereals  as  against  beef,  it  balances 
out  by  the  fact  that  the  home  ground 
is  cultivated  and  Hatherleigh  Moor  used 
for  the  grazing. 

You  will  have  seen  from  Mr.  Clever- 
don’s  memorandum  that  £1,000  has  been 
spent  since  the  Moor  was  handed  back 
to  the  Potboilers  on  manures  and  lime, 
and  the  balance  sheet  for  last  year 
showed  that  there  was  about  £1,100  m 
hand. 

The  arrangements  for  looking  after 
and  grazing  the  Moor  have  worked 
splendidly  and  have  the  full  sanction  of 
the  lord  of  the  manor,  who  owns  it,  of 
course,  subject  to  the  rights  of  the  com- 
moners. 

That  is  a broad  outline,  but  we  shall 
be  very  pleased  to  answer  any  questions 
you  may  wish  to  ask  us. 

5576.  You  mentioned  a lord  of  the 
manor.  Was  Hatherleigh  Moor  not 

granted  to  the  Potboilers? 1 am  not 

able  to  answer  that  definitely.  The  Pot- 
boilers’ rights  are  derived  from  a grant ; 
but  I think,  although  we  have  not  been 
able  to  trace  it,  that  the  lord  of  the 
manor  is  the  owner  of  the  soil,  subject  to 
the  rights.  They  were  defined  by  the 
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grant,  whether  it  was  a grant  to  the  Pot- 
boilers or,  more  likely,  to  the  lord  of  the 
manor. 

5577.  Do  you  think  that  the  grant  was 
to  the  predecessor  in  title  of  the  lord  of 
the  manor,  subject  to  the  rights  of  the 

Potboilers? Yes,  and  those  rights 

were  defined  by  the  original  grant,  what- 
ever it  was. 

5578.  Who  are  the  Potboilers? 

The  Potboilers  are,  broadly  speaking,  the 
inhabitants  of  Hatherleigh. 

5579.  The  inhabitants,  or  the  resident 

householders? ^They  must,  of  course, 

be  resident  householders,  with  the  ex- 
ception, I think,  of  the  inhabitants  of 
about  a dozen  houses  around  the  market 
which  at  that  time  were  not  within  the 
Borough. 

5580.  Are  the  Potboilers  then  all  the 

resident  householders  of  the  ancient 
Borough? ^That  is  so. 

5581.  If  new  houses  are  put  up  within 
the  boundaries  of  the  ancient  Borough 
do  the  householders  become  Potboilers? 
—Yes. 

5582.  Is  their  right  to  pasture  their 

own  cattle? ^They  have  a right  to 

■pasture  (their  own  cattle,  and  certain 
other  rights  which  are  defined.  There 
are  rights  of  grazing,  rights  of  cutting 
ferns,  and  as  we  understand  the  position 
it  is  accepted  that  there  are  rights  of 
access  to  the  Moor  for  the  purpose  of 
enjoyment — that  is,  by  walking  over  it. 

5583.  I inferred  from  Mr.  PilUvant’s 
memorandum  that  grazing  rights  are 

sold? ^That  is  not  quite  correct.  The 

point  is  that  if  sufficient  animals  are  not 
put  on  by  the  Potboilers  themselves,  then 
the  Committee  have  under  their  scheme 
power  to  admit  animals  from  those  who 
are  not  really  entitled  to  graze  them  on 
the  Moor;  an  extra  charge  is  made  in 
respect  of  the  other  animals  over  and 
aibove  that  which  is  charged  to  the  Pot- 
boilers. 

5584.  With  an  ordinary  common 

would  you  have  the  right  to  sell  the 
grazing? No. 

5585.  Would  the  balance  go  instead  to 

the  lord  of  the  manor? That  is  so. 

5586.  Do  you  consider  you  have  the 
right  to  sell  the  surplus  grazing  under 

your  lost  grant? il  do  not  like  to 

suggest  we  have  a right  to  do  anything 


on  the  ground  of  a lost  grant  of  which 
we  have  no  knoiwledge,  but  I can  say 
that  since  the  derequisitioning  in  1951 
the  arrangement  which  exists  today  has 
worked  satisfactorily  to  the  full  approval 
of  the  lord  of  the  manor  and  the  Pot- 
boilers. 

5587.  I see  that  the  managing  trustees 
have  a balance  in  hand  of  nearly  £1,200. 
Does  part  of  that  come  from  compensa- 
tion paid  for  requisition  during  the  war? 
^No,  that  is  all  revenue. 

5588.  Is  the  Moor  in  fact  a paying 

concern? Definitely.  Of  course,  you 

will  appreciate  it  is  not  a profit-making 
concern  in  the  ordinary  accepted  sense  of 
the  term,  because  the  profit  which  is 
made  is  put  back  into  the  land  in  the 
form  of  manures  and  management. 

5589.  Is  it  enclosed,  in  the  sense  that 

the  lands  around  it  are  enclosed? 

No.  Hatherleigh  Moor  is  actually  sur- 
rounded by  three  roads. 

5590.  Is  there  access  then? Yes. 

from  the  highway  all  round  it.  That  is 
one  of  the  features. 

5591.  Professor  Stamp'.  Have  the 

fences  put  up  during  the  period  of 
requisition  been  removed? 1 under- 

stand from  the  Chairman  of  the  Man- 
agement Committee  that  they  have  not 
been  removed.  Their  removal  was  con- 
sidered but  it  was  decided  to  leave  them 
for  the  time  being  to  contain  the  cattle. 

5592.  That  is  a very  important  point. 

Does  it  not  mean  that  Hatherleigh  Moor 
is  very  different  from  other  commons  we 
are  considering? Quite  diflcrenl,  yes. 

5593.  Before  the  last  war  it  was  en- 

tirely open  and  very  ill-drained,  a.s  I 
know.  Are  you  in  favour,  the  memo- 
randa imply,  of  improving  the  grazing  a.s 
against  arable  farming? Yes. 

5594.  That  is  a fanning  decision,  but 
does  it  not  depend  on  the  fact  that  the 
area  is  vastly  improved  compared  with 

what  it  was  before  the  war? ^Yes. 

You  will  see  from  one  of  the  memo- 
randa that  about  £44,000  was  spent  on 
it  by  the  County  Agricultural  Executive 
Committee. 

5595.  Would  you  like  to  see  all  the 
fences  removed  and  the  Moor  allowed 
to  go  back  to  the  rough  grazing  which 

it  was  before? 1 can  say  that  there 

is  not  the  slightest  intention  of  the  Pot- 
boilers or  the  Management  Committee 
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allcwing  that  to  happen. — Major  Ling: 
On  the  other  hand  I would  like  to  make 
it  clear  that  the  fences  contain  a large 
number  of  gates,  so  that  they  do  not  in 
themselves  prevent  access  to  the  Moor 
by  those  people  who  wish  to  use  it  for 
picnicking. 

5596.  It  is  then  an  example  of  common 
land  which  has  now  been  made  to  serve 
its  maximum  use  as  grazing  land  because 
it  is  enclosed  and  has  been  improved 

and  drained? Mr.  Fullwood:  It  is 

not  quite  correct  to  say  it  is  enclosed. 
Not  all  of  it  is  enclosed,  but  by  and  large 
you  are  correct. 

5597.  I believe  that  the  fencmg  was  at 
one  time  strongly  opposed  by  the  Com- 
mons, Open  Spaces  and  Footpaths 
Preservation  Society.  What  do  they  feel 
about  it  now?— —I  do  not  know  what 
they  feei  about  it  today.  They  were,  of 
course,  present  at  the  meetings  which  we 
had  with  the  County  Agricultural  Execu- 
tive Committee  and  the  Ministry,  and  I 
did  not  hear  any  objection  raised  by 
them. 

5598.  Are  they  satisfied  with  the  piece 

of  rough  open  Moor  which  lies  to  the 
north  of  the  road  and  commands  the 
most  attractive  views? ^Yes. 

5599.  Has  that  piece  been  left  for  that 

purpose?- Yes. 

5600.  Chairman:  Do  the  members  of 
'the  public  walk  across  the  Moor  very 

much? Mr.  Clcverdon:  Yes,  they  do. 

There  are  in  fact  public  footpaths  over 
the  Moor. 

5601.  Do  the  fences  however  keep  out 

motor  cars? ^Yes.  I would  like  to 

add  that  through  the  efforts  of  the 
Management  Committee  convenient  iron 
gates  have  been  put  in  in  lieu  of  the 
American  type  of  barbed  wire  gates.  The 
public  can  very  easiiy  open  them  and 
wander  where  they  feel  inclined. 

5602.  Professor  Stamp : Have  you  an 

exact  list  of  all  the  Potboilers? ^Yes, 

we  have.  There  are  270  in  ail. 

5603.  Do  you  keep  an  up  to  date  regis- 
ter?  Yes,  the  iatest  register  was  com- 

piled last  September— there  were  270 
Potboilers  then. 

5604.  Major  Ling’s  memorandum 

makes  a very  big  claim  when  it  says  you 
had  100  per  cent,  attendance  at  a meet- 
ing in  1950. Mr.  Fullwood:  I tu^ht 

•almost  say  we  had  200  per  cent.  I shall 


never  forget  the  night.  The  meeting  was 
held  in  the  schoolroom  at  Hatherleigh 
— quite  a large  building — ^but  it  could 
not  accommodate  all  the  people  who 
wished  to  get  in.  I could  certainly  say 
without  any  question  of  doubt  that  100 
per  cent,  of  the  Potboilers  were  present, 
and  I know  a considerable  number  of 
people  were  hanging  on  the  windows 
outside  and  expressing  their  views  from 
there. 

5605.  What  happens  when  a minority 
of  the  Potboiiers  disagree  with  any  de- 
cisions? Do  you  take  a majority  vote? 

^It  is  left  to  the  Management 

Committee. 

5606.  Do  you  realise  that  elsewhere 
under  other  circumstances  one  commoner 
who  objects  to  proposals  for  the  agri- 
cultural management  of  a common  can 
in  effect  prevent  them  being  carried  out? 
^Yes. 

5607.  I take  it  you  would  not  accept 
that,  but  rule  yourselves  by  majority 

decision? At  the  moment,  I suppose, 

there  is  no  legal  power  in  the  Manage- 
ment Committee  to  enforce  the  position 
as  it  exists  today.  It  is  done  by  mutuai 
agreement  between  all  the  Potboilers  and 
the  Management  Committee.  The 
majority  decision  of  the  Management 
Committee  obtains  and  is  accepted  by 
the  Potboilers  as  a whole.— Mr.  Clever- 
don : May  I add  that  we  hold  an  annual 
general  meeting  of  all  Potboilers:  due 
notice  is  given,  and  we  present  an  annual 
report,  a financial  statement  duly  audited, 
and  an  outline  programme  for  the  com- 
ing year  of  the  schemes  we  propose  to 
carry  through.  We  allow  the  Potboilers 
in  public  to  approve  or  voice  their  dis- 
approval, and  I am  pleased  to  say  that  as 
yet  we  have  not  had  a single  word  of 
disapproval  to  anything  we  have 
suggested. 

5608.  Mrs.  Faton:  Did  you  earlier  say 
that  any  new  tenant  in  Hatherleigh  aifi^ 
matically  becomes  a Potboiler?—  We 
have  instituted  a residence  qualification 
of  six  months.  We  feel  it  irould  be 
unfair  fcr  a person  who  nught  be  a 
‘come  and  go  ’ type,  a speculator  to  be 
allowed  to  come  in,  qualify  for  the  ro.- 
boilers’  privileges,  and  perhaps  be  gone 
in  a month’s  time. 

5609.  Dr.  Hoskins:  Do  only  a small 
proportion  of  the  Potboilers  in  fact  exer- 
cise their  rights? 1 would  say  that  a 

very  fair  proportion  do  so.  I am  sure 
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you  will  appreciate  that  many  oi  our 
Potboilers  are  wage  earners  with  just 
small  backyards,  but  nevertheless  there 
are^  thrifty  ones  amongst  them  who  with 
their  few  savings  invest  in  half-a-dozen 
sheep.  They  enjoy  going  on  the  common 
to  see  their  sheep  at  weekends  and 
during  the  week  leave  them  in  the  care 
of  someone  who  sees  to  them.  They  also 
appreciate  the  profit. 

5610.  Do  you  know  roughly  how 
many  of  the  270  do  in  fact  exercise 

grazing  rights? would  estimate  25 

per  cent.,  though  I cannot  give  accurate 
figures. 

5611.  Mr.  Lubbock'.  How  do  .you 
decide  how  many  beasts  belonging  to 
, non-Potboilers  should  be  admitted?  You 
told  us  earlier  that  in  so  far  as  the  Pot- 
boilers themselves  did  not  want  to  stock 
the  common  fully  you  allowed  other 
people  to  do  so.  Mr.  Pillivant  in  his 
memorandum  also  gave  the  fees  charged. 
How  then  do  you  decide  on  the  number? 

■ ^Our  system  of  charges  began  to 

operate  from  the  very  commencement  of 
the  Management  Committee’s  efforts, 
and  we  have  never  varied  them  since. 
We  first  give  the  Potboiler  the  privilege, 
of  course,  of  grazing  at  the  reduced  rate, 
but  after  a certain  period  of  grace — say 
two  or  three  months— for  the  Potboilers 
to  purchase  their  stock,  which  normally 
they  have  to  do,  we  are  at  liberty  with 
their  approval  to  take  in  grazing  stock 
from  outside  the  Borough. 

5612.  Has  each  Potboiler  to  give 

noitice  how  many  beasts  he  intends  to 
put  on? ^Yes. 

5613.  Professor  Stamp-.  Who  is  the 

lord  of  the  manor? Mr.  Pullwood: 

Mr.  Laing. 

5614.  What  rights  has  he  of  grazing? 
— ;-This  is,  I think,  the  only  instance  in 
which  the  Moor  is  comparable  with  the 
commons  on  Dartmoor.  I suppose  his 
rights  would  be  to  graze  subject  to  the 
rights  of  the  Potboilers : in  other  words, 
if  there  were  any  extra  herbage  he  would 
be  entitled  to  graze  it.  He  has,  of  course, 
the  mineral  rights  and  owns  the  free- 
hold, but  he  is  like  so  many  lords  of 
the  manor  today.  They  are  more  or  less 
—principally  more  around  Dartmoor- 
like  Ministers  without  Portfolio.  Their 
lordship  of  the  manor  is  more  or  less  an 
honorary  title  which  entitles  them  to  sub- 
scribe handsomely  to  any  organisations 
which  want  financial  support. 


5615.  Does  the  lord  of  the  manor 
reside  in  the  Borough  or  own  property 

there? ^He  does  not  reside  actually  in 

the  Borough,  but  near  it 

5616.  Would  he  be  only  an  honorary 

Potboiler? Yes. 

5617.  Dr.  Hoskins'.  Has  there  been 
any  problem  up  to  now  of  too  many 
application.s  to  put  stock  onto  the 

common? ^No.  That  is  due.  1 think, 

principally  to  the  fact  that  Hatherlei^ 
IS  a very  confined  area  of  agriculture. 
There  is  not  what  I might  call  a big 
catchment  area  such  as  exists  round  the 
borders  of  Dartmoor. 

5618.  But  if  the  number  of  Potboilers 
who  wished  to  exercise  their  rights 
doubled  might  there  not  be  a serious 
problem  so  that  you  would  have  to 

introduce  stinting? The  possibility  is 

extremely  remote. Mr.  Ckverdon : It 

was  originally  laid  down  that  if  it 
became  over-stocked  apportionment 
must  take  place. 

5619.  Mr.  Morris:  Has  the  total 

number  of  boasts  over  the  last  few  years 

been  constant? -Yes.  The  number  of 

sheep  averages  500  during  the  winter 
season,  with  a few  less  in  summer  as 
some  of  them  are  taken  back  to  their 
respective  farms  for  clipping  and 
dipping,  and  so  on. 

5620.  Chairman:  How  does  the 

number  of  sheep  on  the  Moor  in  pre- 
war days  compare  with  the  number  at 

the  present  time? They  will  not  beat 

comparison.  In  pre-war  days  at  the  very 
most  one  might  have  found  25  to  40 
cattle — I am  giving  a fair  range — but  no 
sheep.  Only  on  two  occasions  during 
pre-war  days  can  I remember  seeing 
sheep  on  the  Moor.  It  was  chiefly  grazed 
by  a few  .ill-brcd  ponies. — Mr. 

Fullwood : One  good  thing  that  the 
County  ^ Agricultural  Executive  Com- 
mittee did  at  our  meetings  in  Hatherlcigh 
was  to  impre.ss  upon  the  Potboilers  tliat 
they  had  to  do  something  really  practical 
with  the  Moor. 

5621.  Was  the  number  of  cattle  and 

.sheep  on  the  Moor  before  Uic  war  the 
maximum  it  would  bear  in  its  condition 
at  that  time? No. 

5622.  Could  the  Moor  have  been 

grazed  more  heavily? ^Yes. — Mr. 

Cleverdon : But  only  with  great  difficulty 
on  account  of  straying;  the  animal* 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  POTBOILERS  OF  HATHERLEIGH  MOOR 


1209 


would  not  stay  there  because  the  herbage 
was  very  poor — ^just  scrub  and  sedge 
grass. 

5623.  Professor  Stamp-.  Was  the 
drainage  almost  non-existent?- — ^Yes. 

5624.  Chairman  : Has  the  improve- 
ment in  stocking  been  due  to  drainage, 
ploughing  and  re-seeding  and  fencing? 
— r— Yes,  I agree  absolutely. — Mr. 
Fullwood:  The  only  point  we  wish  to 
make  now  is  that  it  is  more  useful  for 
grazing  than  it  would  be  for  arable. 

5625.  Professor  Stamp : You  make  the 

point  in  that  connection  that  the  Moor 
is  windswept.  Do  you  consider  it  is 
better  as  it  is  at  present  without  wind- 
breaks?  Mr.  Cleverdon:  It  is  a very 

windswept  area. — Mr.  Fullwood : That 
is  one  of  the  reasons  why  we  say  it  is 
not  really  suitable  for  arable  use.  On  the 
other  hand  the  wind  causes  no  difficulty 
'with  the  animals, — Mr.  Cleverdon:  I 
agree.  They  overcome  the  windswept 
conditions  very  much  better  than  cereal 
crops  do,  I can  assure  you. 

5626.  Dr.  Hoskins:  I notice  in  Major 
ling’s  memorandum  that  the  Moor  has 
been  ciiiltivated  twice  but  not  apparently 
in  the  first  world  war.  Was  it  never 

cultivated  in  that  war  at  any  time? 

No,  never  at  any  time  during  the  first 
world  war  can  I remember  a suggestion 
that  part  of  Hatherleigh  Moor  could 
have  been  ploughed.  The  powers  that  be 
approached  the  inland  farmers  and 
pressed  them  to  cultivate  some  very 
precious  local  fields  of  theirs. 


5627.  Chairman:  Do  you  allow 

ponies  on  the  common? ^No ; that  is 

laid  down  by  regulation.  We  do  not 
tolerate  ponies  on  the  Moor  since  we 
do  not  consider  them  to  be  in  its  best 
interests. 

5628.  Mrs.  Paton:  Do  you  have  the 
consent  of  all  the  Potboilers  to  that 

regulation? -We  do — the  full  consent, 

I might  add. 

5629.  Chairman:  Do  you  allow  pigs? 
^No. 

5630.  Professor  Stamp:  Could  the 

Moor  now  be  described  as  not  a 
common  really  but  as  a piece  of  excel- 
lent grazing  worked  on  a co-operative 

basis? Mr.  Fullwood:  Yes;  but  one 

must  add  the  rider,  subject  to  common- 
able  rights. — Mr.  Cleverdon : At  the 

annual  general  meeting  last  year  I was 
very  pleased  to  hear  it  said  what 
pleasure  it  gave  the  local  Potboiler  to 
walk  over  the  Moor  and  look  around  at 
nice  pasture  and  proper  stocking. 

5631.  Do  members  of  the  public  also 
say  that  they  appreciate  the  well-kept 
pasture  much  more  than  they  used  to 
appreciate  the  unkempt  Moor  in  the  old 

days? certain  gentleman  did 

remark  that  he  would  not  have  thought 
we  could  have  had  such  poc^  pasturage 
on  the  Moor.  He  occupies  a very 
prominent  position  in  this  county. 

Chairman:  Thank  you  very  much 
indeed,  gentlemen,  for  your  memoranda 
and  the  information  you  have  given  us 
this  morning. 


{The  witnesses  withdrew) 


Memorandum  of  Evidence  submitted  by  Devon  County  Council 


Devon  Commons 

1.  The  Devon  County  Council  have  seen  the  evidence  ^ submitted  on  behalf 
of  the  County  Councils  Association  and  fully  support  the  views  expressed  therein. 
While  recognising  at  the  same  time  the  amenity  and  social  value  of  commons  they 
agree  that  many  of  the  Devon  commons  might  be  more  actively  cultivated,  as  the 
experience  of  the  activities  of  the  War  Agricultural  Committee  clearly  showed 
during  the  war  years. 

2.  The  County  Council  do  not  wish  to  reiterate  the  points  which  the  County 
Councils  Association  have  put  forward,  since  in  general  outline  t^  problems  of  all 
counties  with  extensive  areas  of  common  land  are  the  same.  They  do,  nowever. 


desire  to  emphasise  the  following  points : 

(a)  That  danger  to  users  of  the  highway  arises  from  the  fact  that  commons 
are  unfenced  and  livestock  stray  on  the  road.  The  County  Council  suggest 
therefore  that  highway  authorities  should  be  empowered  to  fence  commons 
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in  appropriate  cases,  after  consultation  with  local  interests,  perhaps  par- 
ticularly because  any  fencing  may  interfere  with  the  amenities,  both  from 
the  point  of  view  of  scenic  beauty  and  also  from^  the  point  of  view  of  the 
walkers,  who  in  many  cases,  and  in  particular  in  the  case  of  Dartmoor 
and  Exmoor,  have  always  been  accustomed  to  wander  at  will  over  the 
unenclosed  areas  of  certain  commons  for  the  purposes  of  air  and  exercise. 
(b)  That  the  long-standing  practice  of  the  public  of  walking  oyer  unenclosed 
commons  should  not  be  interfered  with  in  any  future  legislation,  except 
in  so  far  as  this  practice  may  conflict  with  the  use  of  the  commons  for 
agriculture,  using  the  term  agriculture  in  this  connection  as  being  the  use 
of  the  land  for  purposes  other  than  grazing. 


h Tt  is  extremely  difficult  to  ascertain  with  any  exactitude  the  amount  of  common 
land  in  DtvoTbS  it  is  somewhere  between  100,000  and  200,000  acres. 


Examination  of  Witnesses 


Me.  G.  C.  Hayter-Hames,  Mr.  F.  Gent, 
and  Miss  J.  Sinar,  on  behal 

Called  and 

5632.  Chairman:  We  are  very  much 
obliged  to  the  Devon  County  Council  for 
supplying  us  with  their  memorandum  and 
for  being  represented  before  us  today. 
There  is  a statement  in  paragraph  3 that 
■the  amount  of  common  land  in  the 
county  is  ‘somewhere  between  100,000 
and  200,000  acres  Will  it  not  be  possible 
to  make  a closer  estimate  from^  the 
enquiries  about  common  land  which  I 

believe  you  are  now  making? Mr. 

Hayter-Hames:  We  have  not  really 

analysed  the  replies  in  any  great  detail 
at  the  moment : it  is  so  very  complicated 
a matter.  We  have  drawn  up  some  rough 
figures,  but  cannot  really  swear  that  they 
are  true. 

5633.  Are  they  more  exact  than 
‘between  100,000  and  200,000  acres’? 

^We  do  not  know  what  are  commons 

and  what  are  not.  We  know  what  land 
is  open  space  but  cannot  tell  what  com- 
mon rights  there  are  on  it. 

5634.  We  have  had  an  estimate  of  the 
area  of  common  land  on  Dartmoor,  of 
course,  which  looks  on  the  face  of  it 
to  be  fairly  accurate.  Did  you  in  fact 
add  to  that  figure  an  estimate  of  what 
other  commons  there  might  possibly  be? 
Yes. 

5635.  Would  you  be  able  to  undertake 

a detailed  survey  of  commons  such  as 
the  County  Council  Association,  as  you 
know,  suggested  to  us,  if  Parliament  de- 
cided that  this  duty  wa.s  to  be  placed 
upon  County  Councils? T think  that 
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Mr.  H.  a.  BoworrcH,  Mr.  J.  Simmons 
f of  Devon  County  Council. 

Examined. 

geographically  we  would  find  it  quite  easy 
— we  have  more  or  less  done  it  already — 
but  from  a legal  point  of  view  it  would 
he  very  diflicull. 

5636.  Would  it  be  difficult  to  ascertain 
the  ownership  of  common  lands  and  the 

nature  of  the  common  rights? Yes. 

Mr.  Gent  and  I,  who  are  here  as  county 
councillors  today,  were  on  the  Devon 
War  Agricultural  Executive  Committee 
during  the  war.  That  Committee  took  on 
the  task  of  ploughing  up  a great  many 
of  the  commons  under  the  Defence 
Regulations ; we  then  had  the  greatest 
difficulty  in  discovering  the  ownership  of 
the  land  and  what  the  common  rights 
were,  and  so  on. 

5637.  From  the  administrative  point 
of  view  would  it  be  difficult,  if  you  were 
told  what  were  commons,  to  survey  and 

map  them? 1 should  think  we  already 

have  obtained  pretty  nearly  all  that 
information. — Mr.  Bowditch : Not 

accurately  though. 

5638.  Have  you  a fairly  large  planning 

department? Mr.  Hayter-Hames : Yes. 

5639.  You  also  suggest  that  the  high- 
way authorities  .should  be  empowered  to 
fence  commons.  By  that,  do  you  mean 

fence  along  the  highways? ;-Yes.  Of 

course  it  would  not  be  practical  in  a 
great  many  places : but  where  commons 
are  comparatively  small  it  is  a great 
source  of  danger  to  the  public  that  cattle 
should  stray  across  the  roads,  and  I 
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think  in  many  cases  it  prevents  the  com- 
moners making  |ull  use  of  the  commons. 
We  are  not  suggesting  inclosure  in  the 
legal  sense,  but  merely  fencing,  to  keep 
•the  cattle  off  the  road. 

5640.  Would  this  be  at  the  expense  of 
the  County  Council,  subject  to  any 

Ministry  of  Transport  grant? ^Yes. 

During  the  war  a great  many  commons 
'were  fenced  by  the  War  Agricultural 
Executive  Committee — ^Hatherleigh  Moor 
was  one,  for  example ; I think  the  fence 
•there  is  still  up,  though  I suppose  some- 
body could  claim  it  ought  to  be  removed. 
We  would  think  it  a very  great  pity  if 
it  was  removed  because  it  does  not  really 
prevent  access  and  keeps  the  cattle  away 
from  the  road.  There  is,  of  course,  the 
amenity  point  of  view ; we  do  not  want 
to  see  all  our  open  spaces  littered  with 
posts. 

5641 . Would  you  then  not  object  to  a 
reasonable  amount  of  fencing  for  the 

highways  with  stiles  and  gates? ^We 

are  already  taking  measures  in  a great 
many  cases  in  a not  very  expensive  way — 
by  installing  cattle  grids  to  keep  animals 
off  the  main  roads,  though  they  do  not 
keep  them  off  the  roads  on  the  common. 

5642.  Would  it  not  be  expensive  to 

fence  on  Dartmoor? It  could  not  be 

done  there,  but  I think  it  could  be  at 
places  like  Beaford  and  Hatherleigh 
Moor.  As  I said,  we  did  it  there  during 
the  war  in  fact. 

5643.  Professor  Stamp:  Have  the 

studies  that  your  planning  department 
has  been  carrying  out  on  our  behalf 
revealed  a large  number  of  small  tracts 

of  common  land? Yes ; we  have 

made  a map  for  what  it  is  worth.  We 
have  had  difficulty,  though,  over  the 
definition  of  common  land. 

5644.  Chairman:  We  have  defined  it 
for  our  own  purposes  as  land  which  is 
subject  to  inclosure  under  the  Inclosure 
Acts  -of  1845  to  1882  or  a town  or  village 

green.  Does  that  help  you? ^Yes, 

geographically,  but  not  legally. 

5645.  Professor  Stamp:  Whereabouts 
are  the  particular  reputed  commons 
which  give  rise  to  the  very  wide  range 

in  estimated  acreage  in  paragraph  3?- 

All  over  the  county.  There  are  open 
spaces  regarding  which  we  are  not  sure 
whether  they  are  commons  or  not. 


5646.  What  is  the  difficulty?  Is  it  to 
find  the  lord  of  the  manor  or  anybody 

with  commoner’s  rights? ^We  found 

during  .the  war,  when  we  talked  about 
possible  compensation  to  commoners, 
that  everybody  was  a commoner ; when 
we  talked  about  possible  liability  for 
repairs  or  anything  like  that  nobody  was 
a commoner. — Mr.  Gent:  Most  of  the 
commons  as  such  are  found  on  the  culm 
measures  in  North  and  West  Devon  and 
on  the  greensands  in  East  Devon- 

5647.  Are  not  the  greensands  of  East 
Devon  mostly  of  a high  level  and  is  not 
their  disadvantage  the  absence  of  water? 
^Yes,  and  the  absence  of  fencing. 

5648.  I imagine  there  is  a very  large 
acreage  of  commons  on  the  greensands 
in  East  Devon  which  could  be  brou^t 
into  cultivation  at  comparatively  small 
expense,  making  them  much  more  fer- 
tile and  fit  for  grazing.  Are  they  com- 
mons which  are  very  much  used  by  the 

public  for  air  and  exercise? ^They  are 

used  to  some  extent,  but  I would  not  say 
very  much. 

5649.  Are  the  commons  on  the  culm 
measures  of  North  Devon  of  a very 

different  character? ^Yes,  very 

different. 

5650.  Are  they  mostly  ill-drained  and 

of  very  low  agricultural  value? ^Yes, 

drainage  is  one  of  the  chief  limiting  fac- 
tors with  a great  many  of  the  commons 
on  the  culm  measures.  Wherever  there 
is  surface  water  there  is  no  subterranean 
water,  and  as  soon  as  the  surface  water 
has  gone  .there  lis  no  supply  left. 

5651.  What  do  you  think  is  the  proper 
future  in  the  national  interest  of  tracts 

of  land  like  that? 1 think  there  are 

three  essentials : first,  with  culm 

measures,  a certain  amount  of  open 
ditch  and  also  tile  drainage ; next  a 
certain  amount  of  fencing,  either  open 
or  close  if  the  land  is  to  be  used  for 
the  grazing  of  sheep ; and  last  the  laying 
•on"  of  a water  supply  against  the  times 
when  the  surface  water  has  gone. 

5652.  What  is  the  present  condition  of 
the  reputed  common  lands  on  the  culm 

measures? In  a good  many  cases  the 

commons  that  were  ploughed,  put 
through  an  arable  course,  and  re-seeded 
again  at  the  end  of  the  war  have  gone 
back  to  scrub  and  rough  grass ; some  use 
is  being  made  of  them  for  grazing  pur- 
poses hut  not  anything  like  as  much  as 
ten  years  ago. 
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5653.  Were  m-ost  of  those  tracts  never 
■psed  before  the  war  by  the  poiblic  for  air 
and  exercise,  because  they  found  them- 
selves in  mud  up  to  their  knees  in  the 
first  few  yards  and  never  went  any 

further?' think  that  would  be 

generally  true  by  and  large,  with  possi- 
bly one  or  two  exceptions — Hatherleigh 
MO'Or  and  Beaford  iMoor,  say. 

5654.  What  about  Claw  iMoor,  near 

Dunsland  Cross? ^Punsland  Cross 

would  never  be  used  by  the  public. 

5655.  If  that  common  were  improved 
agriculturally  would  there  be  any  loss  to 
the  public  from  the  point  of  view  of  air 

and  exercise? 1 cannot  think  that 

there  would.  Such  commons  are  in 
areas  of  very  low  population.  The  tourist 
does  not  make  very  much  use  of  them, 
except  just  to  stop  his  car  and  perhaps 
to  have  his  lunch  by  the  roadside. — Mr, 
Hayter-Hames’.  Some  of  them  are 
already  fenced. 

5656.  Are  they  some  of  the  areas  over 
which  you  have  doubt  as  to  the  existence 
of  a lord  of  the  manor  or  commoners? 
Mr.  Gent : Yes,  they  are. 

5657.  Have  the  Forestry  Commission 

used  any  of  them  for  afforestation? 

Mr.  Hayter-Hames:  No,  I do  not  think 
so.  I do  not  think  their  legal  position  is 
secure  enough. 

5658.  Would  extensions  be  possible  to 

the  Forestry  Commission’s  plantations 
round  Dunsland  Cross  if  they  could  get 
round  the  legal  difficulty? No  doubt. 

5659.  Chairman : Will  these  areas  turn 

into  forest  if  they  are  ungrazed? 

They  are  exactly  similar  tO'  neighbouring 
land  on  which  one  can  see  very  success- 
ful forests. 

5660.  Would  they  become  natural 

forest  if  they  were  left  alone? J think 

gorse. 

5661.  Dr.  Hoskins:  Is  Hatherleigli 

Moor  on  the  culm  measures? Mr. 

Gent : Partly ; about  80  acres  of  it  is  on 
red  sandstone. 

5662.  Is  there  any  reason  why  other 
commons  on  the  culm  measures  should 

not  be  equally  successful? ^Hather- 

leigh  Moor  is  undulating  to  a certain 
extent,  but  many  of  the  others  are  very 
nearly  level.  At  Hatherleigh  surface  watei' 
runs  off  a little  faster. 

5663.  Does  it  nevertheless  require 

drainage? Yes. — Mr.  Hayter-Hames: 

I think  the  reason  why  sorne  of  those 
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oommcMis  have  gone  back  since  the  wat 
is  that  there  is  nobody  with  sufficient 
authority  or  right  to  keep  the  drains 
clear  or  to  cut  the  rushes. 

5664.  Mrs.  Paton:  To  whom  did  the 
Government  hand  them  back  after  the 
war?  Were  there  no  commoners? — - 
I retired  from  the  War  Agricultural 
Executive  Committee  before  that  was 
done,  but  in  certain  cases,  such  as 
Hatlierleigh,  we  found  out  who  the 
commoners  were  and  the  land  went  back 
to  them.  The  agreement  we  made,  if  I 
recollect  aright,  when  we  took  common 
land  over  was  that  we  would  return  it 
to  the  owners  seeded  down  to  a good 
permanent  seeds  mixture  ; in  some  oases 
we  found  the  owners  and  did  that.  Tn 
other  cases  the  ownership  was  never 
clear. — Mr.  Gent:  Almost  without  excep. 
tion  the  whole  of  the  commons  put 
through  arable  cultivation  during  the  war 
ought  to  be  ploughed  again  today,  turned 
upside  down  and  re-seeded  to  get  the 
best  value  out  of  them. 

5665.  Professor  Stamp:  Would  the 

commons  on  the  poor  culm  measures 
which  have  gone  back  require  continual 

expenditure  to  keep  them  im  order? 

Yes. 

5666.  Did  they  also  need  capital 

equipment? Yes. 

5667.  Would  the  banks  lend  money  for 

such  a purpose  in  Devonshire? Mr. 

Hayter-Hames : I think  the  banks  would 
do  that  willingly  enough  if  they  knew  to 
whom  they  were  lending.  It  is  very 
second-class  land,  but  it  will  produce  a 
good  growth  of  grass.  I would  say  that 
those  commons  could  be  made  into 
economical  grazing  if  they  were  fenced 
and  someone  really  took  charge  of  them, 
— Mr.  Gent:  I think  that  in  addition  a 
certain  amount  of  windbreak  planting 
would  be  needed  on  almost  all  of  them ; 
that  would  also'  add  to  the  scenic  value 
of  the  countryside. — Mr.  Hayter-Hames: 

1 happened  to  see  some  private  land  the 
other  day,  exactly  the  same  as  the  com- 
mons near  by,  which  appeared  to  me 
to  be  very  well  cultivated  still. 

5668.  Is  the  deduction  then  that  this 
particular  type  of  ooraraon  land  on  culm 
measures  which  we  are  discussing  could 
really  only  be  brought  into  production 

if  cultivated  in  severalty? 1 think 

that  is  true ; no  one  would  be  willing  to 
lay  out  the  necessary  money  unless  he 
was  sure  of  the  legal  position. 
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5669.  Mr.  Morris : Mr.  Gent  said  that 
oomiTi'ons  which  had  been  in  arable  culti- 
vation during  the  war  and  had  since  been 
re-^seeded  would  now  require  to  be 
ploughed  again  and  re-established.  Is 
there  no  other  means  of  establishing  good 

pasture? Mr.  Gent'.  I would  not  say 

there  is  no  other  means,  but  that  is  the 
quickest  way. 

5670.  With  -or  without  an  arable 

course? -Without — just  by  ploughing 

and  liming  them.  They  are  very,  very 
deficient  in  lime.  The  pH  is  down  to- 
abo'Ut  3 or  4 and  a very  heavy  dressing 
of  lime  is  needed  in  order  to  get  the  very 
best  grass  strains  established.  So  the  land 


would  have  to  be  ploughed,  fertilised, 
limed  and  re-seeded.  I think  that  would 
be  the  quickest  and  possibly  also  the 
cheapest  way  to  bring  them  back  into 
a decent  state  of  cultivation. 

5671.  Professor  Stamp'.  From  the 
planning  point  of  view  how  are  those 
reputed  commons  being  treated?  Are 
they  classified  as  open  spaces  or  access 

land? Mr.  Bowditch : Only  those  that 

have  been  dedicated  under  the  Law  of 
Property  Act.  A few  of  them  have  been 
so  dedicated. 

Chairman : Thank  you  very  much, 
gentlemen,  for  coming  along  and  for  the 
information  you  have  given  us  today. 


{The  witnesses  withdrew.) 


Memorandum  of  Evidence  submitted  by 
Tavistock  Rural  District  Council 

Common  Land  in  the  Dartmoor  Area 

At  a meeting  of  the  Sub-Committee  ...  on  Common  Land  held  at  the  Council 
Chamber,  Kilworthy  Hall,  Tavistock,  on  Monday,  2Sth  February,  1957  . . . 

Resolved  to  recommend  that  the  Royal  Commission  on  Common  Land  be  informed 
that  this  Council  suggest  that  power  be  given  to  prevent  overstocking  of  Commons 
by  cattle,  ponies  and  sheep,  which  should  be  fed  on  private  land  during  winter 
months,  and  representations  made  for  amending  legislation  in  this  respect. 

Resolved  to  recommend  that  representations  be  made  for  heavier  penalties  to  be 
imposed  where  animals  encroach  upon  the  public  highway. 

Arising  thereout : — 

After  discussion  on  the  question  generally  of  amendments  under  the  existing 
law  members  were  of  opiriion  that  new  legislation  was  required  in  order  to  clarify 
the ’many  existing  matters  affecting  commons  and  their  use  by  Service  Departments 
and  others. 


Examination  of  Witnesses 

Mr.  J.  W.  Vogwill,  Major  G.  V.  Rolleston,  Mr.  A.  J.  Warne  and  Mr.  P.  D. 
Sugars  on  behalf  of  Tavistock  Rural  District  Council- 


Called  and  Examined 


5672.  Chairman-.  May  I first  thank 
you,  gentlemen,  for  coming  along  this 
afternoon.  You  have  given  us  copies  of 
two  resolutions  of  your  Sub-Committee 
on  Common  Land.  Would  you  like  to 

explain  them  to  us?^ Mr.  Sugars'. 

Briefly,  may  I explain  that  my  Council, 
whose  members  reside  in  various  parts 


of  the  parishes  in  and  around  Dartmoor, 
are  very  anxious  that  the  commons  and 
the  rights  of  the  public  and  others  en- 
titled over  them  shall  be  preserved.  They 
have  set  up  a Sub-Committee  for  the 
purpose  of  collating  information  for 
amendment  or  oonfirmation  of  the  list 
and  map  of  commons  which  were  sent 
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to  US  by  the  Cleric  of  the  Devon  County 
Council.  They  have  completed  that  in- 
vestigation and  their  obsexvations  and 
suggested  amendments  have  been  fur- 
nished to  the  Secretary  of  the  Royal  Com- 
mission, and  to  the  Clerk  of  the  County 
Council. 

Arising  out  of  the  Sub-Committee’s  de- 
cisions the  two  resolutions  which  you 
have  just  referred  to  were  passed.  The 
first  related  to  overstocking  of  commons : 

‘ That  the  Royal  Commission  on  Com- 
mon Land  be  informed  that  this  Council 
suggest  that  power  be  given  to  prevent 
overstocking  of  Commons  by  cattle, 
ponies  and  sheep,  which  should  be  fed 
on  private  land  during  winter  months, 
and  representations  made  for  amending 
legislation  in  this  respect.’ 

The  second  resolution  relates  to  the 
straying  of  animals  and  offences, 
namely:  ‘That  representations  be  made 
for  heavier  penalties  to  be  impos^ 
where  animals  encroach  upon  the  public 
highway.’ 

Arising  out  of  that  resolution,  I would 
add  this  rider,  which  comes  from  the 
full  meeting  of  my  Council  held  last 
Friday : ‘ Further,  that  in  view  of  the  in- 
creasing accidents  to  motorists  on  the 
highways  across  Dartmoor  through  col- 
liding with  packs  of  ponies  and  other 
cattle,  often  at  night,  the  question  of 
the  erection  of  cattle  grids  on  all  roads 
leading  to  Dartmoor  has  become  a 
serious  problem  and  should  be  the  sub- 
ject of  representation  to  Her  Majesty’s 
Government  with  a view  to  national 
grants  being  made  available  for  the  erec- 
tion of  these  cattle  grids.’ 

In  conclusion,  in  regard  to  the  exis<t- 
ing  law  relating  to  commons  my  Council 
feel  that  new  legislation  is  required  in 
order  to  clarify  the  many  existing  mat- 
ters affecting  commons  and  their  use  by 
Service  Departments  and  others. 

My  Council’s  area  of  administration 
is  a very  wide  rural  area  covering  prac- 
tically the  whole  of  Dartmoor  and  ex- 
tending northwards  nearly  to  Okehamp- 
ton  and  in  the  south  to  Lee  Moor  and 
including  Roborough  Down, 

Of  the  Council’s  representatives  here 
today,  Councillor  'Warne  would  like  to 
speak  first  on  two  points  affecting  the 
matters  to  which  I have  referred. — Mr. 
Warne:  I would  like  to  endorse  fully 


everything  that  our  Clerk  to  the  Rural 
District  Council  has  said.  We  thrashed 
it  out  at  some  length  and  the  Clerk  has 
put  forward  the  deliberations  of  &e 
SubnComimittee  to  the  letter. 

Further,  as  a representative  of  the 
Marytavy  commoners,  I would  like  to 
read  you  a letter  which  was  circularised 
to  them,  the  commoners,  in 
1951  when  we  felt  that  the  commons 
were  possibly  being  slightly  abused.  It 
starts : ‘ To  all  commoners  in  the  Parish 
of  Marytavy — For  some  time  past  some 
commoners  have  been  stocking  the  com- 
mons of  this  parish  out  of  all  proportion 
to  their  rights.  For  your  information  the 
following  definition  of  a commoner’s 
rights  of  pasture  is  given.  A commoner 
is  entitled  to  graze  on  the  common  land 
one  head  of  cattle  or  horse,  or  two  sheep 
for  every  acre  of  his  holding.  Each  com- 
moner'will  know  his  own  entitlement.  It 
is  the  above  committee’s  intention,  with 
the  approval  of  the  lord  of  the  manor, 
to  enforce  rigidly  this  rule.’ 

As  you  will  appreciate,  we  did  this 
in  the  vain  endeavour  to  regularise  the 
use  of  the  commons,  but  we  must  cx>n- 
fess  to  having  little  or  no  authority  to 
enforce  it.  I bring  that  to  the  Commis- 
sion’s notice  to  show  you  that  for  some 
years  past  we,  as  commoners,  have  had 
the  regularising  and  proper  stocking  of 
the  commons  at  heart. 

5673.  By  whom  was  this  letter  sent 

out? ^By  the  Commoners’  Committee 

of  Marytavy. 

5674.  Was  the  Committee  elected  by 

the  commoners? ^Yes. 

5675.  And  was  it  accepted  by  the  com- 
moners as  such? ^The  Commoners’ 

Committee  and  the  public  meetings  of 
commoners  accepted  the  letter,  but  I am 
afraid  that  the  other  people  who  were 
circularised  with  this  took  little  or  no 
notice.  As  I say,  we  had  no  authority  or 
legal  backing  for  it. 

5676.  Did  the  commoners  accept  it 
collectively  then,  but  not  individually? 
^Not  individually. 

5677.  Do  you  get  cattle  and  sheep  from 
other  commons  grazing  on  the  Marytavy 

common? ^Yes.  They  loould  possibly 

be  trespassers. 

5678.  Would  you  regard  at  as  tres- 
passing? Is  there  no  intercommoning? 
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-- — There  is  intercommoning  on  Dart- 
moor, ‘but  ithere  couild  be  trespassers  on 
our  commons  as  well. 

5679.  Is  there  some  dispute  about  this? 

Yes,  we  would  ask  for  some  rule  to 

be  (intrMuced  by  legislation  whereby 
commoners’  rights  would  be  laid  down 
hard  and  fast,  i.e.,  that  a commoner  shall 
be  allowed  to  graze  X numiber  of  sheep 
and  Y number  of  cattle  or  ponies  for  a 
certain  specified  acreage. 

5680.  At  the  moment,  legally  speaking, 

is  a commoner  limited  to  what  he  can 
stock  on  his  own  farm  during  the  win- 
ter months? 'We  have  never  seen  that 

rule  in  black  and  white,  but  we  have 
assumed  'iit.  Neither  have  we  had  any  in- 
timation that  it  can  be  enforced. 

5681.  The  rule  assumes  that  the  rights 

are  appendant  or  appurtenant  to  the 
ownership  of  neighbouring  property,  but 
is  it  observed  in  fact? No,  it  is  not. 

5682.  Do  cattle  stay  on  the  commons 

for  the  whole  winter? In  the  main, 

yes. 

5683.  Have  some  of  your  commoners 

Venville  rights  too? am  afraid 

the  Venvdlle  rights  in  the  parish  of  Mary- 
tavy  have  been  allowed  to  lapse.  There 
is  one  other  small  point  I would  like 
to  bring  to  the  notice  of  the  Commis- 
sion, When  farms  are  split  up  and  sold 
in  small  lots  the  question  arises  whether 
the  new  owners  should  be  allowed 
common  rights  pro  rata  to  acreage,  or 
whether  the  rights  should  all  go  with  the 
main  homestead.  T bring  this  to  your 
notice  because  in  my  own  particular 
parish,  and  quite  possibly  in  many  other 
parishes,  farms — fairly  sizeable  ones — 
have  been  split  into  smaller  units,  so  that 
the  one  commoner  of  the  farm  in  the 
first  instance  could  become  ten  com- 
moners each  with  small  units. 

5684.  In  these  cases  are  the  original 

holdings  divided  into  smaller  farms? 

No.  To  take  a hypothetical  case,  a man 
living  in  Plymouth  comes  out  to  the 
parish  of  Marytavy  and  buys  three  fields 
qf  a farm,  without  their  being  put  up  for 
auction.  Pie  would  then,  although  resid- 
ing in  and  enjoying  the  amenities  of 
Plymouth,  be  a commoner  in  the  parish 
of  Marytavy. 

5685.  Would  he  then  be  able  to  com- 
mon any  number  of  beasts  on  the  Mary- 
tavy  •common,  and  on  the  Forest  of 


Dartmoor  too? ^Yes.  So  the  question 

is  whether  he  should  have  common  rights 
pro  rata  to  his  acreage.  We  feel  all  along 
that  we  have  no  backing  behind  us  to 
enforce  anything  we  feel  to  be  right. 

5686.  Is  it  very  largely  because  the 
nature  of  the  rights  over  these  commons 

is  so  uncertain? ^Yes.  These  are  all 

matters  on  which,  when  your  White  Paper 
— your  Report — is  issued,  I hope  we 
shall  have  the  guidance  that  we  require. 

5687.  Mr.  Floyd'.  If  you  were  writing 
the  White  Paper,  supposing  there  were  a 
fairly  large  farm  near  Dartmoor  which 
was  being  split  up,  say  1,000  acres  being 
split  into  six  or  seven  small  lots,  would 
you  consider  from  the  management  point 
of  view  that  it  would  be  easier  for  all 
the  common  rights  to  go  together  so  that 
you  would  have  one  commoner  with  ex- 
tensive rights  to  deal  with,  or  would  any- 
body who  owned  a piece  of  the  ground 
naturally  expect  to  have  some  rights  to 
enable  him  to  use  his  land  fully?  From 
the  point  of  view  of  the  common’s 
management  would  you  in  fact  rather 
that  the  rights  were  held  in  fairly  large 
blocks  or  would  it  be  more  valuable  to 
all  concerned  if  each  man  with  a small 

farm  had  common  rights? T should 

say  the  rights  would  be  valuable  both 
to  the  large  commoner  and  the  small 
commoner  ; but  the  point  I am  trying 
to  make  is  that  the  man  who  splits  his 
farm  into  small  units  does  so  mainly  to 
enhance  the  value  of  the  land  he  is  sell- 
ing. His  reasoning  is  ‘ I am  selling  this 
land  in  these  parcels  for  which  I am  sure 
there  will  be  very  keen  bidding  by  virtue 
of  the  fact  that  they  carry  common 
rights.’ 

5688.  Chairman : Is  the  point  that  in 
effect  they  are  unlimited  common  rights? 

Yes,  until  we  have  some  guidance, 

and  the  power  of  control. 

5689.  Professor  Stamp:  In  your  reso- 
lution.s  I do  not  think  you  have  said 
anything  about  the  rights  of  the  lord 
of  the  manor.  What  comment  have  you 

on  that? 1 do  not  know  much  about 

his  rights.  I would  in  my  own  way  define 
them  as  including  in  some  cases  the 
mineral  rights,  but  in  the  main  they  con- 
sist of  the  right  to  control  the  removal 
of  surface  stones  and  turf,  together  with 
the  surplus  grazing  and  the  timber,  if 
there  is  any.  Speaking  for  my  own  parish 
I should  think  the  lord  of  the  manor 
would  come  off  very  poorly  when  it 
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comes  to  any  surplus  grazing.  He  has  the 
right  to  dispose  of  any  that  is  left,  but 
I would  invite  you  to  come  to  my  parish 
and  see  how  much  that  is! 

5690.  Do  you  subscribe  to  the  view 

that  the  lord  of  the  manor  has  the  first 
right  to  the  grazing? do  not. 

5691.  In  your  case  is  the  lord  of  the 

manor  known? Yes.  The  lord  of  the 

manor  is  the  Central  Electricity 
Authority  who  produce  the  electric  light. 

5692.  Do  they  exercise  any  grazing 

rights? No. 

5693.  From  what  you  have  said  would 
you  rate  the  value  of  the  rights  of  the 

lord  of  the  manor  very  highly? No, 

except  for  his  mineral  rights,  which  may 
be  potentially  valuable. 

5694.  What  about  sporting  rights? 

Yes,  he  has  those. 

5695.  Does  your  lord  of  the  manor 

exercise  his  sporting  rights? ^No.  1 

should  take  a poor  view  if  I saw  him, 
as  the  nation’s  employee,  up  there  shoot- 
ing game  when  he  should  be  producing 
electricity. 

5696.  Chairman-.  Is  Marytavy  com- 

mon used  very  much  for  public  access? 
Yes,  extensively. 

5697.  At  all  times  of  the  year,  or  only 

in  the  summer? Mainly  in  the 

summer,  but  at  other  times  of  the  year, 
too. 

5698.  Professor  Stamp:  Are  you  con- 
cerned in  your  area  with  Roborough 

Down? Mr.  Sugars:  It  is  outside 

Councillor  Warne’s  area,  but  not  outside 
my  Council’s  area — ^it  is  in  the  Rural 
Disitrict  of  Tavistock. 

5699.  Would  you  class  Roborough 

Down  in  the  same  way  as  the  other 
Dartmoor  commons,  or  has  it  a greater 
importance  as  an  amenity  common  for 
Plymouth  ? Yes ; it  is  of  great  im- 

portance as  an  amenity  area  for 
Plymouth. 

5700.  It  is,  I believe,  already  partly 
developed.  Does  the  golf  club  there  pay 

a rent  to  you? ^No — ^but  possibly  to 

the  Roborough  commoners. 

5701.  Chairman  : You  suggest  grants 

for  cattle  grids.  Are  grants  not  paid 
already?- Under  the  Highways  (Pro- 

vision of  Cattle  Grids)  Act,  1950,  the 


highway  authority  is  given  certain 
powers.  Under  the  Act,  an  urban  district 
council  may  also  be  able  to  make  a 
grant  in  addition  to  any  grant  from  the 
county  council ; but  the  rural  district 
council,  not  being  a highway  authority 
in  respect  of  any  of  its  roads,  could  not 
contribute  but  the  county  council  as 
highway  authority  could. 

5702.  Is  that  not  true  of  the  whole 
highway  and  not  particularly  of  the  piece 
where  you  might  want  to  put  the  cattle 

grid? Yes,  that  would  be  true  of  all 

the  highways  in  the  county. 

5703.  Does  a county  council  grid,  as 
such,  attract  a grant  in  the  same  way  as 

the  rest  of  the  road? Yes.  In  fact  the 

County  Council  has  made  grants  in  and 
around  Tavistock,  on  Whitchurch  Com- 
mon, and  at  one  or  two  other  places 
on  the  Princetown  Road,  for  example: 
on  the  main  roads  into  the  town,  but 
not  on  the  subsidiary  roads. 

5704.  Is  the  emphasis  upon  the  word 

‘ national  ’?- Yes. 

5705.  Do  you  then  want  national 
grants  on  roads  which  are  not  trunk 

roads? ^Yes.  In  other  words,  my 

members  feel  that  the  expense  of  these 
grids  should  not  devolve  upon  the  local 
ratepayers  or  the  local  commoners,  who 
have  very  little  funds,  if  any,  for  that. 

5706.  Should  it  devolve  upon  the  in- 
come tax  payers?— —Yes.  I ought  to  say 
that  at  Whitchurch,  near  Tavistock,  the 
commoners  themselves  have  made  con- 
siderable grants  towards  the  erection  of 
cattle  grids. 

5707.  Mr.  Luhhock:  What  has  been 
the  effectiveness  of  the  cattle  grids  you 
mention  in  preventing  straying?  They 
cover  the  main  roads  but  not  the  minor 
roads.- — -Mr.  Wame:  I should  say  they 
have  been  fairly  effective.  The  point  We 
are  endeavouring  to  make  in  asking  the 
Commission  to  recommend  legislation 
for  an  Exchequer  or  national  grant  is 
that  we  feel  it  is  as  much  in  the  interests 
of  the  man  motoring  down  from  the 
Midlands  with  his  wife  and  children  to 
the  West  of  England,  perhaps  to  Land’s 
End,  to  have  safe  motoring  and  therefore 
to  contribute  a little  towards  the  cost  of 
these  grids  as  it  is  in  the  interests  of  the 
person  living  in  the  immediate  vicinity. 
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5708.  Chairman:  But  can  the  cattle 
not  stray  on  to  the  road  "where  it  crosses 

the  common? ^Yes,  but  the  motorist, 

even  from  the  Midlands,  would  be  care- 
ful because  he  would  know  it  was  com- 
mon land.  I suggest  that  when  he  comes 
to  an  enclosed  road  he  has  the  right  to 
expect  safe  motoring,  but,  in  point  of 
fact,  he  may  be  a mile  and  a half  away 
from  a common  on  a dark  winter’s  night 
and  yet  run  into  ponies.  The  building  of 
grids  would  obviate  that.  We  in  Mary- 
tavy  have  to  provide  about  seven  grids 
to  make  the  area  reasonably  safe.  The 
cost  is  rather  prohibitive  for  the  few 
commoner  subscribers. — Mr.  Sugars:  I 
think  it  is  true  to  say  that  one  pony  or 
sheep  is  killed  every  day  in  and  around 
the  Tavistock  side  of  Dartmoor,  mostly 
in  the  night  time. 


5709.  Sir  Donald  Scott:  What  propor- 
tion of  those  deaths  occur  on  the  en- 
closed roads  because  stock  have  strayed 

down  them? Major  Rolleston : I 

should  say  that  easily  the  greater  pro- 
portion occur  on  the  enclosed  roads,  be- 
cause the  motorist  is  not  expecting  to 
encounter  animals.  Even  though  living 
locally  one  is  just  as  much  taken  by  sur- 
prise as  if  one  had  no  knowledge  of 
what  might  happen.  I know  in  theory 
one  should  be  able  to  stop,  but  there  it 
is ; accidents  happen  more  on  the  en- 
closed roads  than  on  the  open  Moor. 

Chairman:  Thank  you  very  much, 
gentlemen,  for  coming  and  for  the 
information  you  have  given  us  today. 


{The  Yfitnesses  withdrew,) 
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TAKEN  BEFORE  THE 

Royal  Commission  on  Common  Land 

at  Diocesan  House,  Exeter 


Tuesday,  30th  April,  1957 


Present: 

Sir  Ivor  Jennings,  K.B.E.,  Q.C. 
Chairman 


Mr.  C.  M.  Floyd,  O.B.E.,  F.R.I.C.S., 
F.L.A.S. 

Dr.  W.  G.  Hoskins,  Ph.D. 

Mr.  Alan  Lubbock,  J.P.,  D.L. 

Mr.  Ivor  Morris,  J.P. 


Mrs.  F.  B.  Paton,  J.P. 

Sir  Donald  Scott 

Professor  L.  Dudley  Stamp,  C.B.E., 
D.Sc.,  D.Lit. 


Mr.  G.  L.  Wilde,  Secretary 

Mr.  W.  T.  Barker,  Assistant  Secretary 


Memorandum  of  Evidence  submitted  by  the 
Dartmoor  Preservation  Association 

The  Dartmoor  Preservation  Association : its  Qualifications  and  Objectives 

1.  The  Dartmoor  Preservation  Association  was  founded  in  1883,  its  objects  then 
being : 

‘ (i)  To  preserve  rights  of  way,  -pasturage,  and  blackw-ood  on  the  ForesF  and 
the  contiguous  Commons,  as  by  ancient  usage  and  custom  prescribed. 

(ii)  To  prevent  the  enclosure  of  open  ground  by  local  land-owners  as  against 
the  rights  of  Venville  -owners  and  Commoners.  To  protect  and  (if  needs 
be)  take  action  against  pr-oposed  enclosures  of  Comm-ons  and  portions  of 
the  Forest. 

(iii)  To  protect  and,  as  far  as  possible,  preserve  the  existing  Cr-omlechs,  Cairns, 
Circles,  Kistvaens,  Tors  and  landmarks  of  historic  interest.’ 

2.  It  will  be  seen  therefore  that  the  Dartmoor  Preservation  Association  has  a 
fundamental  and  long-standing  interest  in  -the  subject  under  review,  and  can  lay 
claim  -to  a considerable  experience  thereof.  The  Association  was  in  fact  inidally 
a commons  -preservation  society,  and  in  its  seventy-three  years  of  existence  it  has 
taken  action  many  times  to  prevent  the  unlawful  enclosure  of  common  land  on 
Dartmoor^,  and  has  also  -opposed  other  attempts  (which  take  many  forms)  to 


Note  1.  Dartmoor  has  in  fact  long  ceased  to  be  a Forest  (i.e.  a royal  hunting  ground):  by 
royal  grant  of  October  10,  1239,  when  Henry  III  gave  the  Manor  of  Lydford  and  Forest  of 
Dartmoor  to  his  brother  Richard,  Earl  of  Cornwall,  the  Forest  became  a Chase.  But  the  term 
‘ Forest  ’ Iras  always  survived  and  remains  in  general  use  for  the  central  area  of  Dartmoor, 
owned  by  the  Duchy  of  Cornwall. 

Note  2.  By  ‘ Dartmoor  ’ is  here  meant  the  area  of  moorland  about  160,000  acres  in  extent 
forming  the  major  part  of  what  is  now  the  Dartmoor  National  Park  (the  total  area  of  the  Park 
is  365  square  miles).  The  central  ‘ Forest  ’ area  covers  about  51,350  acres. 
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expMt  Dartmoor  in  a manner  damaging  to  its  wild  and  natural  clmacter  and  to 
tontorof  its  landscane  In  its  long  history  the  Association  has  often  benefited 
by  the  ad4f  and  asstS  rf  the  Commons.  Open  Spaces  and  Footpaths  Preserva- 
tion teiety  and  of  the  Council  for  the  Preservation  of  Rural  England,  to  both  of 
which  bodies  it  is  greatly  indebted. 


The  Uses  of  Dartmoor  in  the  National  Interest:  Change  of  Emphasis  with  the 
Passage  of  Time 


3 The  Dartmoor  Preservation  Association  has  never  sou^t  to  preserve  Dartmwr 
as  a ‘mutourn  Piece'  But  it  has  always  recognised  that  Dartmoor’s  value  to  the 
natfouToeTnot  lie  'solely  in  its  agricultural  (stock-rearing  cattle-gri^mg)  use, 
toortant  toough  this  aspict  is  and  must  be.  In,  the  view  of  the  A.®octation,  two 
other  uses  of  Dartmoor  have  risen  steadily  in  importance  and  natimal  value  m 
the  past  70  years.  These  are  the  recreational  opportunities  it  offers  by  reason  o 
its  open  character  and  wild  and  unspoiled  beauty  (rarer  and  more  difficult  to  find 
now^n  this  crowded  island  than  ever  before),  and  the  unique  opportunities  it 
Sfes  for  archaeological  study  and  exploration  by  reason  of  the  number,  “ricen- 
tration  Ld  interest  of  its  prehistoric  antiquities,  still  to  be  found  over  virtually  the 
whole  area  of  the  Moor.^ 


4.  The  conditions  of  modern  life  have  rendered  tois  ‘Shifting  of  priorities 
inevitable  and  we  submit  that  the  recreational  value  (in  the  sense  of  renewal  of 
body  and’ mind)  and  the  archaeological  value  of  Dartmoor  to  the  nation  as  a whole 
is  at  least  as  great  now  as  its  agricultural  value— and  possibly  greater. 


5  Not  only  are  its  visitors  drawn  from  all  parts  of  the  country:  it  happens  also 
to  be  ringed  about  with  towns  (Plymouth,  Tavistock,  Exeter,  Torquay  and  PaigntOT^ 
Newton  Abbot,  Buckfastleigh,  Okehampton,  Ashburton,  Bovey  Tracey)  whose 
inhabitants  regard  it  as  their  natura.1  ‘lung’  and  playground,  to  which  they 
fox  air  exercise  and  enjoyment  m large  numbers  on  all  fine  days  throughout  the 
year.  As  time  goes  on  and  as  automation  brings  to  an  incre^ed  population  increased 
leisure,  the  recreational  and  archaeological  value  of  the  Dartmoor  National  Park 
is  likely  to  'become  greater  still. 


The  Early  History  of  Dartmoor  Common  Rights 

6  (Note  • No  attempt  will  be  made  here  to  give  a full  historical  description  of 
the  history  and  working  of  the  ancient  Dartmooir  common  nghts,  which  can  he 
studied  in  detail  in  the  standard  work  on  the  subject, 2 but  a briel;  sketch  is  essential 
for  the  emphasis  of  certain  points  which  the  Dartmoor  Preservation  Association  is 
particularly  anxious  to  bring  to  the  notice  of  the  Commission.) 


7  Dartmoor  was  originally  part  of  a Royal  Forest,  as  once  was  the  whole  of 
Devon  The  date  of  the  imposition  of  Forest  Laws  upon  Dartmoor  is  lost  in 
antiquity  and  will  never  be  recovered.  Just  as  ancient  as  the  Forest  Laws  are  the 
rights  of  the  commoners,  which  may  have  originated  in  a primitive  form  in_  the 
tribal  laws  of  Dartmoor’s  prehistoric  Celtic  inhabitants.  Certainly  such  nghts  existed 
before  the  Norman  Conquest ; there  are  clear  indications  in  the  Forest  Laws  that 
before  afforestation,  rights  of  ooanmon  throughout  the  vast  unreclaimed  lands  were 
recognised  by  the  Common  Law  of  England. 


Note  \ ‘ Even  more  than  Exmoor,  the  compact  granite  upland  area  of  Dartmoor  asks  to 

be  accented  as  a single  monument  of  antiquity— indeed  far  more,  for  here  vast  numbers  of  huts 
and  villages  with  the  outlines  of  their  plots  and  fields  are  still  visible.  So  extensive  are  they, 
that  when  the  light  is  favourable,  one  can  almost  restore  the  prehistoric  landscape.’— Jacquetta 
Hawkes,  ‘ A Guide  to  the  Prehistoric  and  Roman  Monuments  in  England  and  Wales  ’ (1951), 
p.  152.  ’ 

Note  2 * A Short  History  of  the  Rights  of  Common  upon  the  Forest  of  Dartmoor  and  the 

Commons  of  Devon,  by  Percival  Birkett,  and  Report  of  Stuart  Moore,  with  Appendix  of 
Documents  printed  for  the  Dartmoor  Preservation  Association,  1890. 
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8.  The  first  authentic  document  in  which  the  name  of  Dartmoor  occurs  is  the 
Charter  of  18th  May,  1204,  by  which  King  John  disafforested  all  Devon  ‘up  to 
the  metes  and  hounds  of  Dartmoor  and  Exmoor  which  remained  Royal  demesne. 
These  metes  and  bounds  were  more  specifically  defined  after  the  Charter  Forestie 
granted  by  King  Henry  III  in  1224 ; but  neither  charter  effected  any  change  in  the 
commoners’  rights  either  within  the  newly-perambulated  Forest  proper  or  the 
disafforested  Dartmoor  commons  adjoining  it.  The  Charter  of  1204  does  not  define 
the  rights  of  common,  but  it  confirms  customary  rights  which  had  an  existence 
in  the  reign  of  Henry  I,  proving  file  enjoyment  of  those  rights  for  many  years  prior 
to  the  commencement  of  legal  memory : and  the  Charter  Foresta:  of  1224  states 
‘ We  will  that  forthwith  it  be  disaff  orested  saving  the  common  of  herbage  and  of 
other  things  in  the  same  Forest  to  them  which  before  were  accustomed  to  have  the 
same 

9.  In  1336-37  Edward  III  created  his  son  (the  Black  Prince)  Duke  of  Cornwall, 
and  granted  him  among  other  possessions  the  Castle  and  Manor  of  Lydford  and 
the  Chase  of  Dartmoor ; and  from  that  time  to  the  present  Dartmoor  Forest  (or 
Chase)  has  formed  part  of  the  possessions  of  the  Duchy  of  Cornwall,  vested  in  the 
Prince  of  Wales  when  there  is  one  living,  and  at  other  times  in  the  custody  of  the 
Crown.  The  Duchy  also  own  and  claim  rights  on  portions  of  the  surrounding 
‘ Commons  of  Devont  ’ (the  open  moorland  between  the  Forest  proper  and  the 
endo'sed  lands  or  ‘ Cornditches  ’)  which,  with  certain  manorial  commons,  are  all 
part  of  Dartmoor  and  are  described  more  fully  in  Paras.  19-32  of  this  Evidence. 

The  Classes  of  Dartmoor  Commoners,  and  the  Nature  of  fheir  Rights 

10  About  1885,  Mr.  Percival  Birkett,  of  Horne  and  Birkett  (Solicitors,  then  of 
Lincoln’s  Inn  Fields),  was  commissioned  by  the  Dartmoor  Preservation  Association 
to  make  research  into  the  hiistory  and  nature  of  Dartmoor  common  rights.  His 
resulting  report,  after  quoting  from  a number  of  early  records  (see  ‘A  Short 
History  of  the  Rights  of  Common  upon  the  Forest  of  Dartmoor  and  Commons  of 
Devon  ’,  by  Birkett  and  Moore)  states  p.  xxiv-xxv) : 

‘From  the  foregoing  ...  I conclude  that  there  is  sufficient  evidence  to 
prove  that  the  rights  of  common,  and  the  classes  which  may  exercise  them, 
are  as  follows : — 

A.  The  Venville  tenants^  are  entitled  to — 

(i)  a right  of  common  of  pasture  for  all  their  commonable  beasts,  i.e. 
cattle,  horses,  colts,  and  sheep  levant  and  couchant  upon  their 
respective  holdings  ; 

(ii)  a right  of  turbary  for  fuel ; 

(iii)  a right  to  dig  stone  and  sand  to  mend  their  houses  and  lands ; and 

(iv)  a right  to  take  heath  for  thatching,  and  perhaps  for  litter. 

All  these  rights  may  he  exercised  on  and  throughout  the  Forest  and  Commons 
of  Devon  irrespective  of  Forest,  parochial  or  manorial  bounds. 

The  Venville  tenants  must  pay  their  Venville  rents  to  the  Duchy,  and  may 
only  depasture  during  the  day  ; but  if  they  wish  to  depasture  at  night,  they  must 
each  pay  an  additional  3d.  per  annum  to  the  Duchy. 

The  expression  ‘all  that  may  do  them  good’  can  only  mean  that  they  are 
entitled  to  the  fullest  enjoyment  of  rights  of  common  recognised  by  the  taw. 

I understand  the  Venville  tenants  to  be  the  owners  and  occupiers  of  all 
land  in  respect  of  which  Venville  rents  axe  now,  or  formerly  were,  paid  to 

Note  1.  See  map  facing  page  XI,  Birkett  and  Moore’s  ‘ ShortHistory  of  the  Rights  of  Common 
upon  the  Forest  of  Dartmoor  and  Commons  of  Devon  ’,  1890. 

Note  2.  The  Venville  men  are  occupiers  of  certain  ‘ vills  ’ and  parishes  around  Dartmoor 
and  outside  the  Forest  boundary. 
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the  Duchy.  In  some  cases  these  rents  are  paid  by  the  Overseers  of  the  Poor 
in  respect  of  the  whole  of  the  land  in  the  parish,  lin  other  cases  by  the  tenants 
of  specific  farms,  manors  or  vills^. 

B.  The  owners  and  occupiers  of  the  freehold  and  copyhold  lands  held  of 

the  Manor  of  Lydford,  and  of  the  ancient  tenements'^  within  the  Forest, 
appear  to  -be  entitled  to  the  same  rights. 

C.  The  owners  and  occupiers  of  all  lands  in  the  county  of  Devon,  except 

Barnstaple  and  Totnes,  may  also  similarly  depasture  commonable  beasts 
without  payment  upon  the  Commons  of  Devon,  and  (upon  payment  of 
certain  customary  fees  to  the  Duchy,  viz.  l-^d.  per  head  per  annum  for 
horned  catitle,  2d.  per  head  for  horses  and  colts,  and  7^d.  per  score  for 
sheep)  upon  the  Forest.  There  is  some  evidence  that  they  may  hire  turf 
bogs  at  a small  rent,  but  this  is  not  conclusive  as  to  the  existence  of 
such  a right.’ 

11.  The  rights  of  category  C have  not  been  claimed  or  used  as  such  (i.e,  with’ 
out  payment  on  the  Commons  of  Devon)  for  a considerable  period,  and  may  now 
be  said  to  have  fallen  into  disuse.  But  the  rights  of  categories  A and  B have 
continued  unbroken  since  ‘ time  out  of  mind  and  are  greatly  valued  and  jealously 
claimed  to  this  day. 

The  Duchy  and  Dartmoor 

12.  ‘It  is  better  to  be  in  the  hand  of  princes  than  in  the  hand  -of  under-lords’, 
wrote  an  eminent  man  of  law^  in  1889,  ‘ and  we  may  well  think  that,  if  the 
rights  of  the  Crown  over  the  Forest  of  Dartmoor  had  permanently  passed  to  any 
lesser  subject  than  the  Duke  of  Cornwall,  there  would  ere  now  be  little  or  nothing 
to  save.’  That  may  indeed  be  so,  but  in  the  past  there  have  nevertheless  been  long 
periods  in  Dartmoor’s,  history  when  its  Royal  owners  took  small  interest  in  it* 
and  when  its  administration  rested  entirely  in  the  hands  of  officials,  with  results  that 
must  be  comprehended  if  the  Dartmoor  commons  situation  .is  to  be  seen  in  true 
perspective. 

13.  From  the  time  when  the  Forest  ceased  to  interest  its  owners  as  a hundng 
ground,  (there  was  usually  someone  to  suggest  its  plunder  to  the  advantage  of 
the  Duchy:  an  -advantage  in  which  that  someone  was  to  have  a part  or  share, 
Such  plunder  generally  took  the  form  of  large  enclosures  of  the  Forest  commons, 
very  much  in  excess  of  the  customary  ‘ newtake  ’ of  8 acres  which,  by  prescriptive 
right,  the  tenants  of  ithe  thirtydive  Ancient  Tenements  of  the  Forest  might  enclose 
on  first  succeeding  to  the  tenancy  of  the  holdings.^ 

14.  In  the  18th  and  19th  centuries  the  Duchy  encouraged  wholesale  enclosures  of 
the  Forest,  the  invariable  practice  being  to  select  the  best  land  for  the  purpose, 
and  thus  to  interfere  seriously  with  the  rights  of  pasture  of  the  commoners,  while 


Notel.  ‘The  inquisition  of  1382  speaks  of  the  venville  vills  as  ‘next  to  the  Forest  of 
Dartmoor  ’.  John  Gaskyne  of  Withicombe,  in  his  deposition  ...  in  1702,  speaks  of  the  venville 
men  ‘ who  live  in  the  parishes  adjoining  the  purlieus  of  the  said  Forest,  Moor  or  Waste  Similar 
phrasing  may  be  met  elsewhere,  but  the  words  next  or  adjoming  must  not  be  interpreted  too 
strictly:  there  were  and  are  lands  in  venville  in  parishes  no  parts  of  the  boundaries  of  which 
touch  the  Forest:  such  parishes,  for  instance,  as  Tavistock  and  Moavy,  while  Wiitchurcli, 
Sampford  Spiney  and  Meavy  extend  to  the  Commons  of  Devon,  which  may  be  regarded  as  the 
purlieus  of  the  Forest,  but  do  not  make  contact  with  the  Forest.’ — R.  Hansford  Worth,  ‘ Tiie 
Tenants  & Commoners  of  Dartmoor  Transactions  of  the  Devonshire  Association,  Vol.  LXXVI, 
p.  205. 

Note  2.  All  the  Ancient  Tenements  were  held  as  copyhold  or  customary  freehold  and  were 
wholly  within  the  Forest. 

Note  3.  Sir  Frederick  Pollock,  Bart.,  Corpus  Professor  of  Jurisprudence  in  the  University  of 
Oxford  and  Professor  of  Common  Law  in  the  Inns  of  Court.  See  his  Introduction  to  BIrkett 
& Moore’s  Short  History  of  Dartmoor  Common  rights. 

Note  4.  ‘ It  is  a long  time  since  any  Prince  of  Wales  took  the  slightest  interest  in  Dartmoor.’— 
Robert  Burnard,  F.S.A.,  J.P.:  ‘ Plundered  Dartmoor  ’,  1895. 

Note  5.  R.  Hansford  Worth,  Transactions  of  the  Devonshire  Association,  Vol.  LXXVf, 
p.  194. 
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enhancing  the  interests  of  a fortunate  few.  Lords  of  Manors  abutting  upon  the 
Forest  were  not  slow  to  follow  the  Duchy  example,  and  extensive  encroachments 
were  made  upon  the  Commons  of  Devon,  thus  further  curtailing  the  area  available 
for  the  exercise  of  common  rights. 

15.  The  Duchy’s  tolerance  of  excessive  enclosure  continued  until  comparatively 
recent  times,  and  as  late  as  the  late  19th  and  early  20th  centuries  this  evoked 
public  criticism  and  protest.^  But  the  Duchy  attitude  to  enclosing  is  different 
today,  and  this  year  (1956),  when  a case  of  illegal  enclosure  of  a small  area  of 
Belstone  Outer  Common  was  brought  to  the  notice  of  the  Duchy  Land  Steward 
by  the  Dartmoor  Preservation  Association,  immediate  action  was  taken  by  him 
to  get  the  fences  removed. 

16.  There  is,  however,  still  one  particular  difficulty  inherent  in  Duchy  owner- 
ship of  Dartmoor  which  is  felt  today.  This  is  the  inability  of  the  Duchy  authorities 
(by  the  very  nature  of  their  charge)  to  take  part  in  any  opposition  to  proposed 
encroachments  by  other  departments  of  the  Crown,  such  as  for  example  the  Ser- 
vices’ appropriation  of  39,170  acres  of  Dartmoor  for  training  areas,  or  the  large- 
scale  planting  of  Dartmoor  hill  pasture  by  the  Forestry  Commission  ; and  this 
absence  of  Duchy  support  to  any  objection,  and  the  absence  of  Duchy  representa- 
tion at  public  inquiries,  etc.,  has  proved  a considerable  handicap  to  those  who  have 
to  try  to  stem  the  tide  of  Government  encroachment  in  the  National  Park. 

17.  In  mediaeval  limes  the  Duchy  held  Forest  Courts  regularly  at  Lydford,  and 
there  were  three  yearly  ‘ drifts  ’ (round-ups)  for  cattle  and  one  for  horses,  stray 
animals  were  regularly  impounded  and  accounted  for,  and  the  venville  rents  were 
regularly  gathered.  The  Duchy  collected  all  fees  and  employed  ‘ priours  ’ to  look 
after  the  beasts,  and  Foresters,  who  rendered  accounts  for  the  number  agisted.  But 
by  1885  ‘ It  no  longer  answers  the  purpose  of  the  Duchy  to  keep  Foresters,  priours 
and  moormen  for  each  quarter,  to  look  after  the  cattle  and  ponies  of  the  com- 
moners— officers  who  might  all  work  together,  under  well-recognised  customs,  with 
a court  at  which  all  complaints  might  be  made  and  remedied.  Now  the  Forest 
quarters  are  farmed  out  to  so-called  moormen,  who  make  what  they  can  out  of 
them  by  taking  in  stock  to  pasture,  and  by  squeezing  fines  and  fees  out  of  the 
Venville  and  other  commoners.’^  This  system,  or  rather  lack  of  system,  together 
with  the  lapsing  of  the  regular  courts  and  drifts,  has  undoubtedly  led  to  indifferent 
management  of  the  Dartmoor  hill  country,  overstocking,  neglect,  and  the  toleration  of 
poor  and  mongrel  stock. 

18.  There  can  be  no  hope  of  setting  up  a new  and  practical  management  scheme 
for  the  Dartmoor  commons  such  as  is  now  recommended  by  the  Commons,  Open 
Spaces  and  Footipaths  Preservation  Society  and  others  in  their  present  evidence,  and 
was  foreshadowed  (and  earnestly  petitioned  for)  more  than  half  a century  ago  by 
this  Association,*^  without  the  full  co-operation  and  active  help  of  the  Duchy,  which 
has  the  experience,  position  and  authority  to  give  the  essential  lead  that  will  be 
required. 


Note  1.  ‘It  was  declared  at  yesterday’s  meeting  (of  the  Devon  County  Council)  that  sales 
of  land  were  constantly  being  sanctioned  by  the  Duchy,  and  leaseholds  were  being  converted 
wholesale  into  freeholds.  The  Duchy,  said  the  chairman  of  the  special  committee,  were  entirely 
shirking  the  duty  of  resisting  encroachments,  and  seemed  afraid  to  take  legal  proceedings  against 
the  offenders.  In  the  interests  of  the  County,  Dartmoor  ought  not  to  be  frittered  away  piece- 
meal.’— Daily  Mail,  17tli  Septombor,  1895,  And  the  Western  Morning'  News  in  a leading  article 
of  November  22,  1 897,  declared  that  ‘ The  Duchy  authorities  have  made  the  stealing  of  common 
land  easy  by  announcing  that  they  do  not  intend  to  take  action  to  prevent  it.’ 

Note  2.  Percival  Birkett:  Paper  read  at  the  Athenaeum,  Plymouth,  26  October,  1885. 

Note  3.  In  a Memorial  to  H.R.H.  The  Prince  of  Wales  (afterwards  King  Edward  Vil) 
presented  by  the  Dartmoor  Preservation  Association,  the  Memorialists  inter  alia  ‘ Respectfully 
pray  that  Your  Royal  Highness  will  be  pleased  generally  to  consider  what  steps  may  be  taken 
with  the  view  of  establishing  a Scheme  whereby  Dartmoor  may  be  placed  under  the  management 
of  a properly  constituted  and  representative  body  of  Verderers  or  Conservators  whose  especial 
object  shall  be  the  protection  of  the  respective  interests  of  the  Duchy  and  the  Commoners.’ 

But  no  such  Scheme  was  then  established. 

30348  A 3 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


ROYAL  COMMISSION  ON  COMMON  LAND 


1226 


The  ‘Commons  of  Devon’ 

19.  The  unique  status  (which  now  stands  in  some  danger  of  being  forgotten  or 
denied)  of  these  Dartmoor  moorlands  and  of  the  rights  exercisable  upon  them  are 
of  far  more  significance  and  importance  than  at  first  sight  may  appear.  The  special 
nature  and  prescriptive  usages  of  the  Commons  of  Devon  can  still  be — and  have 
recently  been — invoked  as  a bulwark  against  developments  detrimental  to  the  charac- 
ter of  .the  Dartmoor  National  Park ; and  in  the  view  of  the  Dartmoor  Preservation 
Association  it  would  be  entirely  contrary  to  the  national  interest  were  they  now  to 
be  regarded  as  an  outworn  anachronism,  or  their  existence  ignored  in  the  interests 
of  local  landowners  and  cattle-owners  who  may  find  it  inconvenient  to  acknowledge 
their  continuing  validity. 

20.  The  national  interest  in  the  maintenance  of  the  status  and  rights  of  the 
Commons  of  Devon  is  in  fact  considered  by  this  Association  to  be  of  such  import- 
ance in  the  consideration  of  any  scheme  of  Dartmoor  commons  reform  that  we  feel 
it  necessary  to  faeat  of  them  here  in  some  detail. 

■ 21.  The  Commons  of  Devon  are,  as  has  been  said,  the  tract  of  moorland  sur- 
rounding the  central  moorland  of  Dartmoor  Forest  and  lying  between  the  Forest 
and  the  enclosed  land  of  agricultural  Devon.  In  a document  dating  from  the 
reign  of  Henry  VIII  they  are  described  as  ‘ The  Wast  whiche  ys  callyd  the  comyns 
of  Devonshire,  the  whiche  Wast  and  Comyns  lyeth  from  the  .Forrest  unto  the  corne- 
dyches  as  hit  ys  callyd  the  Comyns  of  Devonshire  ’. 

22.  The  fact  that  the  Commons  of  Devon  spread  over  so  many  parishes  and 
make  contact  with  so  many  manors  and  other  territorial  interests  has  inevitably 
led  to  dispute,  and  in  the  course  of  time  the  impression  has  gained  ground  that  the 
various  iborder  manors  and  parishes  can  each  lay  claim  to  such  .parts  of  the  Com- 
mons of  Devon  as  lie  within  their  areas,  and  that  these  are  their  own  individual 
commons,  over  which  the  rights  of  other  Dartmoor  commoners  do  not  extend. 
But  in  fact,  Venville  rights  extended  universally  over  both  the  Forest  and  Commons 
of  Devon — as  incontrovertible  evidence  can  show — and  these  prescriptive  rights  have 
never  been  legally  extinguished,  and  have  been  kept  in  being  through  the  centuries 
by  the  cattle  and  ponies  at  large  on  the  Forest  and  Commons,  who  have  wandered 
at  will  across  the  unfenced  Forest  and  manor  boundaries  from  ‘ time  out  of  mind  ’ 
to  the  present  day.t 

23.  To  quote  Birkett,®  ‘The  Forest  and  Commons  of  Devon  are,  so  far  as  the 
commoners  are  concerned,  one  vast  common,  and  the  accident  of  it  lying  in  several 
parishes  or  manors  has  nothing  to  do  with  the  power  of  any  Lord  of  a Manor 
over  it  . . . This  question  of  vicinage  where  the  waste  of  a forest  extends 
into  several  parishes  .was  set  at  rest  by  the  powerful  judgment  delivered  .by  the 
late  Master  the  Rolls,  Sir  George  Jessel,  in  the  Epping  Forest  suit  ...  He 
says  . . . ‘ I read  upon  that  subject  a passage  from  Blaokstone’s  Com.menlaries, 
which  define  Common,  and  it  seems  to  me,  as  far  as  I understand,  rightly  defines 
Common.  He  says,— ‘ Common  pur  cause  de  vicinage  is  where  the  inhabitants  of 
two  townships,  which  lie  contiguous  to  each  other,  have  usually  intercommoned 
with  one  another.  The  beasts  of  the  one  stray  mutually  into  the  other’s  fields  without 
any  molestation  from  either.’  That  accords  with  Coke’s  statement  of  the  doctrine, 
and,  so  far  as  I know,  with  every  authority  on  the  subject.’  How  applicable  this 
is  to  Dartmoor.  It  is  true  that  the  Forest  proper  is  only  so  much  as  belongs 
to  the  Duchy ; but  then,  in  dealing  with  the  rights  of  the  commoners,  the  Forest 
proper  and  the  Commons  of  Devon  have  always  been  treated  as  one  tract  of 
waste,  and  no  two  commons  lie  contiguous  with  one  another  without  having 
another  common  on  the  other  side  of  each  of  them.  No  beating  of  bounds  or  set- 
ting of  marks  will  deprive  the  commoners  of  their  ancient  rights,  or  the  Duchy 
of  their  jurisdictions.’ 


Note  1.  The  pony  by  his  wanderings  has  maintained  without  any  interference  the  rights  of 
pasture  for  the  commoner.’ — ^W.  F.  Collier,  Transactions  of  the  Devonshire  Association 
Vol.  XIX. 

Note  1.  ‘ Short  Histoiy  of  the  Rights  of  Common  upon  the  Forest  of  Dartmoor  and  tito 
Commons  of  Devon  ’,  page  xxvi,  et  seq. 
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24.  In  the  case  of  Reddiclifte  v.  Hill  and  Hill  (Devon  County  Court,  1897), 
which  concerned  the  enclosure  of  39  acres  of  common  land  on  western  Dartmoor, 
His  Honour  Judge  Edge  in  his  Judgment  found  that  ‘ The  Plaintiff  is  a farmer 
and  occupies  a farm  called  ‘ Wapsworthy  ’ which  adjoins  the  commons  surrounding 
the  Forest  of  Dartmoor  known  as  the  Commons  of  Devon.  As  such  occupier  he  is 
entitled  to  have  at  all  times  of  the  year  common  of  pasture  on  such  last-mentioned 
Commons  for  all  his  commonable  cattle  levant  and  couchant  upon  his  messuage  and 
land.  . . . Jt  is  asserted  by  the  Plaintiff  that  these  39  acres  were  (and  are)  part  of 
the  Commons  of  Devon  over  which  he  has  a right  of  pasturage,  whilst  it  is  averred 
by  the  Defendants  that  without  denying  that  at  one  time  the  land  in  question 
formed  part  of  the  Commons,  they  and  their  predecessors  in  title  have  been 
possessed  of  it  for  such  a length  of  time  as  to  give  them  an  absolute  title  to  it. 
It  has  been  assumed  in  this  case  that  a period  of  12  years  would  be  sufficient  to 
give  the  Defendants  a possessory  title  to  the  land  and  oust  the  Plaintiffs  right  of 
common  over  it,  but  if  it  had  become  necessary  J should  not  have  been  prepared 
to  assent  to  that  view  without  further  argument.  This  is  not  the  case  of  a right  of 
Common  as  ordinarily  appendant  or  appurtenant  to  a Manor,  but  appears  to  me 
to  be  a franchise  exercisable  over  the  Wastes  of  a Royal  Forest  by  direct  grant  from 
the  King,  and  that  it  is  doubtful  whether  the  Statutes  of  Limitation  extend  to  such 
franchise.  . . . The  burthen  of  proof  is  on  the  Defendants  inasmuch  as  the  land  was 
undoubtedly  at  one  time  part  of  the  Commons  of  Devon  and  up  to  about  2 years 
ago  was  grazed  by  the  Plaintiff  and  others  by  their  cattle  in  virtue  of  their  common- 
able  rights.  As  one  of  the  Defendants  stated  in  evidence,  everybody’s  cattle  ran  over 
it.  . . . Possession,  to  give  a title  under  the  Statutes  of  Limitation,  must  be  an 
exclusive  possession — that  is,  the  .persons  claiming  the  land  must  not  only  have  been 
in  possession  themselves  but  must  have  kept  out  all  other  persons  entitled  to  it 
for  the  necessary  period.  . . . The  evidence  given  by  several  witnesses  called  by 
the  Defendants  that  ‘ they  had  never  heard  of  any  claim  by  the  Commoners  to  the 
land  in  dispute  ’ is  to  my  mind  in  favour  of  the  Plaintiff,  as  it  goes  to  show  that  no 
question  of  their  right  which  was  being  exercised  was  ever  raised  ’ ; and  the  Judge 
found  for  the  Plaintiff  accordingly. 

25.  Lords  of  Manors  abutting  on  the  Forest,  and  local  associations  of  Dartmoor 
commoners,  now  appear  -to  take  a view,  simiilar  to  that  of  the  defendants  in  the 
case  just  cited,  and  in  general  to  deny  the  fundamental  ‘ wholeness  ’ of  the  Commons 
of  Devon  as  one  vast  and  indivisible  Common,  presumaibly  because  this  truly 
common  right  is  not  as  much  to  the  individual  interests  of  local  land-holders  as  is 
an  exclusively  .local  right.  It  is  probable  that  .to  save  trouble  and  dissension  with 
its  farmer  neighbours  the  Duchy  has  been  willing  to  acquiesce  in  the  tacit  partition- 
ing of  the  great  belt  of  commons  into  local  (manorial  or  parochial)  grazing  grounds. 
it  so,  this  is  a fairly  recent  change  of  view.  In  a letter  written  by  the  then  Secretary 
of  the  Duchy,  dated  20th  April,  1882L  occur  these  claims:  ‘Premising  that  the 
vermilion  line  shown  on  the  tracing  returned  represents  the  boundary  of  the  Forest 
proper  of  Dartmoor  as  laid  down  on  the  Duchy  maps,  I beg  to  point  out  that  the 
land  outside  the  vermilion  line  but  within  the  pink  border  forms  part  of  what  is 
termed  the  Commons  of  Devon,  the  soil  of  which  is  claimed  to  belong  to  the  Duchy 
equally  with  the  soil  of  the  Forest  but  where  the  rights  of  the  commoners  stand  on 
a different  footing.  On  the  Commons  of  Devon  the  land  holders  of  the  parish  of 
Belstone  and  other  parishes  surrounding  the  Forest,  while  admitting  the  soil  right 
of  the  Duchy,  claim  very  extensive  and  in  some  cases  the  exclusive  right  of  Common 
within  their  own  Parish,  as  well  as  rights  of  turbary  etc.,  and  they  also  claim 
Common  rights  (but  not  of  so  extensive  a nature)  within  the  Forest  ...  the  land- 
holders of  most  of  the  parishes  round  the  iMoor  . . . have  very  extensive  though  in 
no  case  exclusive  rights  of  pasturage  upon  the  particular  portion  of  the  Commons 
of  Devon  comprised  in  their  respective  parishes.’ 

26.  But  however  expedient  it  may  have  been  for  the  Duchy  subsequently  to 
have  abdicated  these  claims,  and  whatever  the  present  attitude  of  other  landowners 
and  of  local  commoners  in  regard  to  the  nature  and  use  of  the  Commons  of  Devon, 


Mote  1 The  Duchy  Secretary  was  then  Mr.  G.  Wilmshurst.  The  letter  was  written  to  the 
Surveyor  General’s  department,  and  returned  two  enclosures,  numbered  respectively  Devonport 
11/346  and  16/1449.  The  D.P.A.  holds  a copy  of  the  letter  but  not  of  the  enclosures. 
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the  fact  remains — even  in  1956 — that  the  Venville  rights  upon  them  ha-ve  never  been 
legally  extinguished,  and  have  been  kept  in  being  by  the  grazing  animals  themselves  : 
and  that  the  partitioning  of  the  Commons  of  Devon  has  never  been  sanctioned  by 
law, 

27.  It  so  happens  that  the  principle  of  the  ‘ wholeness  ’ of  the  Commons  of 
Devon  and  of  the  extension  of  venville  rights  over  them  are  together  a vitally 
important  safeguard — more  vital  now  than  ever  before — against  encroachment  and 
appropriation  of  the  open  unfenced  moorland  of  the  Dartmoor  National  Park. 
For  if  their  ancient  prescriptive  character  of  universality  and  homogeneity  be  denied, 
and  if  it  is  accepted  that  they  have  become  a series  of  separate  units  with  only  local 
commoners’  rights  upon  them,  they  are  then  subject  to  the  risk  of  losing  their 
commons  status  altogether.  A Lord  of  a Dartmoor  border  Manor  can  purchase  all 
the  holdings  on  his  land,  and  the  common  rights  of  these  holdings  are  then  lost  by 
merger  and  become  tenants’  rights  only.  After  that,  if  the  County  Council  and  the 
Minister  assent,  as  required  by  the  proviso  to  subsection  (3)  of  s.  194  of  the  Law 
of  Property  Act,  1925,  the  section  no  longer  applies  and  there  is  no  redress  again.st 
any  enclosure  or  encroachment  that  the  landowner  may  think  fit  to  make  or  permit. 

28.  If,  however,  the  ancient  character  and  status  of  the  Commons  of  Devon  are 
upheld,  a quite  different  situation  obtains.  The  commoners  then  concerned  are  not 
merely  those  whose  holdings  are  situated  on  the  lord’s  land:  all  the  Venville-right 
holders  of  the  parishes  bordering  the  Forest  are  concerned.  It  would  be  impossible 
for  all  these  to  be  bought  out  and  their  rights  merged  in  the  landlord’s.  Thus,  land 
over  which  venville  rights  obtain  remains  common  land,  and  the  rights  cannot  be 
extinguished  without  the  proper  legal  procedure.  It  is  a situation  peculiar  to  Dart- 
moor, and  it  is  a safeguard  which  the  Dartmoor  National  Park  cannot  afford  to 
lose. 

29.  A test  case  was  carried  out  by  the  Dartmoor  Preservation  Association  recently 
(1953)  in  order  to  confirm  the  status  of  a part  of  the  Commons  of  Devon.  The 
British  Broadcasting  Co-rporation  wiished  to  enclose  a small  area  of  about  |rd  acre  on 
North  Hessary  Tor  on  Walkhampton  Common,  which  is  part  of  the  aforesaid 
Commons,  in  order  to  build  a television  station  there.  The  B.B.C.  were  at  first 
disposed  to  deny  that  the  land  was  common  land,  as  the  Lord  of  the  Manor  (from 
whom  the  Corporation  were  buying  the  |rd  acre)  claimed  that  none  of  the  local 
holdings  now  possessed  common  rights,  but  only  tenants’  grazing  rights,  as  he  had 
bought  all  the  holdings  in. 

30.  The  Dartmoor  Preservation  Association  claimed  that  since  the  land  was  part 
of  the  Commons  of  Devon,  venville  rights  still  existed  on  it  and  had  never  been 
extinguished,  and  that  the  land  was  still  in  law  as  well  as  in  name  a Common. 
(The  newly-formed  Dartmoor  Commoners’  Association  and  the  Commons,  Open 
Spaces  and  Footpaths  Preservation  Society  supported  this  claim.)  The  B.B.C. 
examined  the  records  and  took  Counsel’s  opinion,  with  the  result  that  they  decided 
to  agree  to  treat  the  land  as  common  and  to  observe  the  proper  statutory  procedure 
in  applying  to  the  Minister  of  Agriculture  for  his  consent  to  the  enclosure. 

31.  Small  as  was  the  amount  of  land  involved,  this  was  a most  important  case 
and  an  equally  important  admission  not  only  on  the  part  of  the  intending  enclose  r 
but,  by  inference,  on  the  part  of  the  Minister  also.  The  Order  giving  his  consent  to 
the  enclosure  was  headed  ‘ Walkhampton  Common  ’ and  it  specified  ‘ land  called  or 
known  as  North  Hessary  Tor,  being  pari  of  Walkhampton  Common  in  the  aforesaid 
Parish  and  County^.’ 


Note  1.  More  recently  still,  in  giving  evidence  on  8th  March,  1956,  to  the  Royal  Commission 
on  Common  Land,  a Ministry  spokesman  (Mr.  B.  C.  Engholm)  is  reported  as  referring  to  ‘ the 
erection  of  a wireless  mast  on  a common  in  Devon  ’.  In  the  context  this  could  only  mean 
Walkhampton  Common.  Mr.  Engholm’s  argument  (somewhat  curious  and  alanning  in  con- 
nection with  a National  Park)  seems  to  have  been  that  the  Minister  decided  in  this  case  that  the 
enclosure  should  be  allowed  because  the  TV  station  was  of  ‘ benefit  to  the  neighbourhood  ’ in 
that  it  would  be  of  benefit  to  the  town  of  Plymouth,  1 6 miles  away  I An  argument  which  could 
be  used  to  permit  limitless  examples  of  exploitation  and  enclosure. 
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32.  Walkhampton  Common  (and  the  other  commons  closely  bordering  the  Forest) 
is  in  fact  and  in  law  common  land.  But  in  Walkhampton’s  case  (and  in  others  also) 
only  the  Venville  rights  'still  obtaining  over  it  make  it  so. 

Enclosures  and  other  Encroachments  affecting  the  Dartmoor  Commons 

(i)  Agricultural  Enclosures 

33.  R.  Hansford  Worth  states^  that  ‘The  tenants  of  the  Ancient  Tenements  had 
. . the  right  to  enclose  newtakes  (on  the  Forest),  a right  strictly  limited  and  which 

can  in  no  way  be  held  to  justify  the  enclosures  which  were  made  in  the  18th  and 
19th  centuries.  In  the  action  of  1.7022  above  referred  to,  the  defendants  say: — 

‘ The  heir  to  each  and  every  of  the  said  tenants,  on  the  death  of  each  of  the  said 
tenants,  and  also  every  purchaser  that  shall  purchase  the  inheritance  of  any  such 
ancient  tenements,  have  by  the  custom  aforesaid  liberty  to  enclose^  8 acres  of  the 
said  waste  or  forest  ground,  as  of  right  belonging  to  each  of  the  said  tenements  so 
descended  or  purchased,  paying  one  shilling  yearly  for  the  same  to  her  Majesty  s us^ 
her  heirs  and  successors,  according  to  the  said  ancient  custom  time  out  of  mind 
used : which  said  8 acres  is  commonly  called  a newtake,  and  is  usually  confirm^  to 
such  heir  or  purchaser,  their  respective  heirs  and  assigns,  for  ever,  by  copy  of  the 
Court  Roll  of  Her  Majesty’s  Castle  Court  of  Lydford,  under  the  seal  of  the  said 
Court,  by  the  Steward  there  for  the  time  being  ; the  same  being  first  viewed,  meted 
out  and  presented  by  4 of  the  ancient  tenants  of  the  said  35  tenements  wlm  are  in 
no  way  concerned  in  such  newtake  otherwise  than  viewing  and  presenting  the  same. 

’ Another  witness,  Anthony  Torr,  of  Bishop’s  Tawton,  gives  a list  of  17  newtakes 
With  their  tenants,  from  which  it  is  apparent  that  these  divers  other  parce  s of 
ground  ’ were  enclosed  with  no  regard  to  the  limitation  of  8 acres.  Already,  in  1702, 
there  had  commenced  the  application  of  a policy  which,  in  the  18th  and  19th 
centuries,  was  to  rob  the  commoners  of  much  of  the  best  grazing.  . . . Enclosure 
has  been  the  worst  enemy  of  Dartmoor ; in  the  Forest  the  Duchy  h^  qualified 
as  the  worst  despoiler  by  encouraging  and  permitting  newtakes  v^tly  larger  than 
the  area  fixed  by  custom.  On  the  Commons  of  Devon,  ...  it  has  been  the  private 
individual  who  has  there  been  the  offender.’ 

34,  Hansford  Worth  also  mentions,  as  does  Vancouver, ^ the  ancirat  custom  on 
the  Moor  whereby  certain  areas  of  the  Forest  and  Commons  would  be  marked  out 
by  banks  and  ditches,  tilled  for  one  or  more  years  and  then  allowed  to  revert  to 
common.  These  ploughed  areas  were  in  their  intent  purely  of  a teniporary  nature 
for  the  snatching  of  a season’s  or  of  a few  seasons’  crop— which  c^  never  have 
•been  of  much  fertility  or  value.  The  traces  of  the  ditches  and  low  banks  of  the^ 
temporary  fields  can  been  seen  on  many  areas  of  the  Moor  today,  as  also  can  ^ 
seen^  traces  of  the  ruined  walls  of  the  infinitely  older  prehistoric  field  ^ 

■‘pounds’.  But  the  land  has  long  been . common,  and  any  attempt  to  base  dams 
for  new  enclosures  on  these  traces  of  temporary  or  prehistoric  land-workings  is 
{mlawful  and,  we  submit,  must  be  firmly  opposed. 
made  on  Dartmoor  before  now.  In  the  case  of  Reddicliffe  v.  Hill 
already  cited  in  Paragraph  24,  Judge  Edge  decisively  disposed  of  one  JJ® 

siid  ‘One  of  the  excfptions  which  the  Defendants  relied 

disDUted  land)  had  many  years  ago  ceased  to  be  part  of.  the  Common  w^  ta 
e^toce  oTa  bank  of  eLth  which  the  Defendants  and  their  witness^ 
everv  aopearance  of  a hedge  gone  into  decay  ...  A witness  for  the  Defendants 
who^s  n years  old  said  that  the  bank  is  now  in  the  s^e  state  as  it  tos  when  he 
was  a child  and  other  witnesses  {or  the  Plaintiff  and  Defendants  spoke  to  driving 
mggons  over  it,  so  that  the  bank  (if  bank  it  is)  has  never  been  used  as  a fence 
within  living  rneimory  . . . Under  these  circumstances  I cannot  accept  as  P^-ved 
that  this  piele  of  land  was  at  one  time  enclosed  by  a fence.  Nobody  at  all  acquainted 

tfate  1 Transactions  of  the  Devonshire  Association,  Vol.  LXXVI,  page  194. 

me  2.  See  ‘ Short  History  of  the  Rights  of  Common  upon  the  Forest  of  Dartmoor  and 

“^Sneral’Vtarof  the  Agriculture  of  the  County  of  Devon  ’,  by  Charles  Vancouver. 

(1808). 
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with  Dartmoor  must  have  failed  to  notice  ridges  and  heaps  of  earth  in  places  where 
it  is  incredible  that  enclosures  ever  existed,  and  the  evidence  here  is  altogether  too 
vague  and  unreliable  to  lead  me  to  any  such  conclusion  as  that  come  to  by  the 
Defendants.’ 

35.  The  total  area  of  Dartmoor  Forest  is  51,350  acres.  By  1820  there  had  been 
enclosed  from  this  area  6,290  acres;  between  that  date  and  1895  a further  15,670 
acres  had  been  enclosed,  making  a total  of  21,960  acres  enclosed  from  the  Forest. 
Of  this  total  some  4,000  acres  may  be  taken  as  the  outside  measurement  of  the 
Ancient  Tenements  and  their  proper  newtakes,  ‘ so  that  on  the  balance,  17,960  acres 
had  {by  1895)  been  taken  from  the  commoners.  All  with  the  best  intentions,  to 
save  the  nation  by  agriculture ’.t  Since  1895  there  have  been  further  enclosures 
of  the  Forest,  e.g.  in  1936  the  Prison  Commission  enclosed,  with  the  consent  of  the 
Duchy,  an  additional  140  acres  of  central  Dartmoor. 

36.  On  the  59,500  acres  of  commons  surrounding  the  Forest,  enclosure  has  been 
proportionately  as  great ; no  precise  figures  are  here  avaiiabie,  but  in  the  18th  and 
19th  centuries  there  were  major  enclosures  of  Ilsington  Common  (near  Hay  Tor), 
Hameldown  (near  Widecombe),  Soussons  Common  and  Cator  Common  (also  in 
Widecombe  parish),  Challacombe  (Manaton),  Wallaford  Down  (near  Buckfaslleigh) 
and  Walkhampton  Common,  amongst  others.  In  the  20th  century  most  of  the  new 
enclosure  of  the  border  commons  has  been  done  by  the  Statutory  Water  Authorities, 
who  have  fenced  oil  areas  of  varying  extent  on  Buckfastleigh  Moor,  Dean  Moor] 
Walkhampton  Common,  Harford  Moor,  Holne  Moor,  etc. 

(ii)  Services'  Training  Areas 

37.  In  1948,  after  a public  inquiry,  34,000  acres  of  northern  Dartmoor  (mainly, 
but  not  all,  within  the  Forest,  and  almost  all  common  land)  were  allocated  to  the 
Services  for  a training  area,  much  of  it  for  live-ammunition  training ; and  in  1950, 
after  another  public  inquiry,  the  Services  were  allocated  another  5,000  acres  of 
the  Commons  bordering  the  Forest  (Ringmoor  Down  and  Roborough  Down)  for 
training  without  live  ammunition. 

(iii)  Forestry  Commission  Planting  and  Other  Afforestation  Schemes 

38.  Considerable  areas  of  ‘open  country’  in  the  Dartmoor  National  Park  have 
been  afforested  with  blanket  conifer  plantations  during  the  past  30  years.  Most 
of  this  was  common  land  150  years  ago,  but  then  came  the  period  of  the  un- 
justifiably large  newtakes,  and  it  was  certain  of  these  that  were  (in  the  1920’s  and 
afterwards)  leased  or  conveyed  to  the  Forestry  Commission  by  the  Duchy  of 
tonwall.  ‘It  is  these  illegally  enclosed  newtakes  which  have  been  selected  for 
planting  by  the  Forestry  Commission,  and  thus  out  of  one  wrong  there  threatens 
to  arise  another  . . . Neither  the  Duchy  nor  the  Forestry  Commission  would 
venture  in  these  days  to  assert  a right  to  afforest  the  lands  of  the  unenclosed 
For^t,  but  they  do  venture  to  claim  to  proceed  with  the  misappropriation  on  the 
instalment  system’,  wrote  Mr.  Hansford  Worth  in  193Q2,  adding,  ‘The  newtakes 
when  given  to  the  foresters  will  be  lost  to  agriculture.  They  were  lost  to  the 
commoners  some  years  ago,  but  they  retained  their  value  as  summer  pasture,  and 
cattle  were  sent  there  from  the  lowland  farms.  The  one  excuse  for  maintaininc 
the  newtake  walls  was  the  grazing  value  of  the  land.  This  is  to  be  sacrificed  and 
It  means  a loss  to  agricultural  Devon.’ 


1 Up  to  April  1948.  3,763  acres  of  moor- 

land  had  been  planted  and  there  have  been  some  additions  since.  In  1955  there 
came  to  me  notice  of  the  Dartmoor  National  Park  Committee  a proposal  by  the 
Forestry  Commission  to  enclose  and  plant  147  acres  of  Haytor  Down — one  of  the 
most  beautiful  and  frequented  of  the  Dartmoor  border  commons.  There  .was  a 
storm  of  protest  from  many  quarters,  and  the  scheme  was  shelved.  But  there  has 
not  yet  been  any  assurance  that  it  has  been  abandoned. 


1-  R.  Hansford  Worth:  ‘ Protest  Against  the  Proposed  Afforestation  on  Dartmoor  ” 
Note  2.  ‘ Protest  Against  the  Proposed  Afforestation  of  Dartmoor  1930. 
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40.  Much  open  moorland  on  other  parts  of  Dartmoor  has  been  conifer- 
afforested  by  municipal  water  authorities,  e.g.  a large  area  of  Walkhampton  Common 
and  adjacent  newfakes  in  the  Heavy  valley  by  Plymouth  Corporation,  and  by 
Torquay  Corporation  in  the  Fernworthy  and  Hennock  areas. 

(iv)  Industrial  Encroachments 

(a)  China  and  Ball  Clay  Workings 

41.  These  have  been  most  considerable  on  south-western  Dartmoor,  e.g.  the 
China  Clay  workings  on  Shaugh  Moor,  Lee  Moor,  Wigford  Down  and  Crownhill 
Down.  There  is  little  enclosure  as  such,  but  the  workings  themselves  (deep  quarries 
and  pits,  spoil  heaps,  buildings  and  plant)  cover  a great  deal  of  ground  and  are,  in 
addition,  appallingly  unsightly.  These  commons  are  to  a large  extent  part  of  the 
Commons  of  Devon. 

42.  There  are  ball  clay  workings  on  Chudleigh  Knighton  Common  on  the  eastern 
side  of  Dartmoor  (outside  the  National  Park  border)  and  these  are  eating  away 
what  remains  of  this  particular  common,  which  is  now  ungrazed  and  is  in  a derelict 
condition.  It  is  a manor  common  and  outside  the  Commons  of  Devon.  No  venville 
rights  obtain  on  it.  The  local  commoners  are  powerless  to  oppose  the  opkations  of 
the  powerful  clay  companies. 

(b)  Commercial  Peat  Workings 

43.  More  than  60  years  ago  the  Duchy  granted  a lease  of  360  acres  of  upland 
commons  in  the  Rattlobrook  area  on  western  Dartmoor  to  a Company  proposing 
to  work  the  peat  there  as  a commercial  proposition.  That  Company  failed,  but  the 
Duchy  granted  leases  to  other  speculative  Companies  from  time  to  time : there  have 
been  many  failures  in  the  Rattlebrook  valley.  The  latest  speculation  there  (a  lease 
for  which  was  granted  in  1951)  appears  also  to  be  becoming  defunct.  The  ugly 
trenches,  derelict  buildings  and  rusty  machinery  are  a considerable  eyesore. 

44.  Amongst  other  industrial  developments  on  Dartmoor  commons  are  the  granite 
quarries  at  Merrivale  and  at  Meldon,  near  Okehampton  (considerable  disfigurement 
but  no  considerable  enclosure),  and  the  removal  of  turf  on  Harford  Moor  by  the 
lord  of  the  manor  (as  a commercial  enterprise). 

The  effect  of  these  enclosures  and  encroachments  on  commoners’  rights  on  ancient 
monuments  and  on  public  access  in  the  Dartmoor  National  Park 

(i)  On  Common  Bights 

45.  The  large  ' stone  wall  ’ enclosures  made  on  the  Forest  and  border  commons 
during  the  18th  and  19lh  centuries  deprived  the  commoners  of  much  of  the  best 
and  roost  sheltered  areas  of  rough  grazing  on  the  Moor.  ‘ It  will  be  noted  ’,  wrote 
Robert  Burnard  (‘Plundered  Dartmoor  ’,  1895),  ‘ that  access  from  the  north  quarter 
to  the  south  (of  the  Forest)  Is  entirely  cut  off — that  the  whole  of  the  best  part  of 
the  Forest  land  has  been  enclosed.’  William  Crossing  (‘A  Hundred  Years  on 
Dartmoor’,  1901)  described  this  curtailment  of  commoners’  rights  as  ‘a  very 
serious  matter,  for  the  value  of  the  pasturage  on  the  Moor  to  numbers  of  small 
border  farmers,  and,  indeed,  to  all  who  live  immediately  around  it,  as  well  as  to 
stock-breeders  at  a distance,  who  summer  their  cattle  upon  it,  can  scarcely  be 
over-estimated.’ 

46.  The  later  post-and-wire  enclosures  of  the  Statutory  Water  Authorities  on  the 
border  commons,  while  of  much  less  extent  than  the  ‘stone  wall’  enclosures  of 
the  previous  decades,  have  of  course  done  nothing  to  improve  the  grazing  situation 
on  Dartmoor  in  general. 

47.  The  use  by  the  Services  of  such  a vast  area  of  the  central  and_  northern 
commons  for  ‘ live  ammunition  ’ and  other  training  has  been  the  greatest  disturbance 
of  grazing  and  other  common  rights  that  Dartmoor  (or  any  other  hill-country  area 
of  comparable  size)  has  ever  known. 

48.  The  china-clay  mining  developments  on  the  south-western  borders  of  Dartmoor 
have  considerably  affected  the  grazing  in  those  areas. 
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49.  The  trenching  of  the  300-odd  acres  leased  by  the  Duchy  to  the  commercial 
peat  firms  in  the  Rattlebrook  valley  has  injured  grazing  rights  more  in  principle 
than  in  practice,  as  that  area  of  Dartmoor  is  boggy  and  the  pasture  not  of  the 
highest  quality. 

(ii)  On  Prehistoric  Monuments 

50.  The  building  of  miles  of  newtake  walls  on  Dartmoor  led  to  the  robbery  (and 
in  many  cases  the  total  destruction)  of  countless  prehistoric  hut  circles,  pounds, 
cairns  and  stone  rows.  The  temptation  to  use  the  handy  and  workable  stone  was 
great,  and  was  seldom  resisted.  Unfortunately,  even  in  the  20th  century  the  destruc- 
tion of  Dartmoor’s  prehistoric  monuments — one  of  the  great  national  assets  in  thus 
particular  National  Park— has  continued.  Some  were  destroyed  by  the  military 
during  the  war,  some  by  the  activities  of  the  china  olay  companies ; greater  still 
has  fc^en  the  damage  done  by  the  Forestry  Commission  and  the  Water  Authorities. 
Many  of  the  prehistoric  hut  circles  in  the  Forestry  plantations  at  Fernworthy  and 
Believer  have  been  destroyed  or  obliterated^,  in  spite  of  the  efforts  of  this  Association 
to  save  them.  Waterworks  developments  on  the  Moor  have  destroyed  many  others, 
notably  at  Fernworthy  and  in  recent  developments  in  the  Avon  and  Erme  valleys. 

51.  We  feel  that  this  squandering  of  a national  heritage,  while  possibly  not  of 
direct  concern  to  the  Royal  Commission  on  Common  Land,  should  yet  have  a 
considerable  bearing  on  any  scheme  for  the  future  treatment  of  Dartmoor  commons : 
for,  since  so  much  has  gone,  the  remainder  must  be  the  more  strictly  safeguarded ; 
nor  should  this  remainder  be  barred  away  from  the  enquiring  visitor  to  the  Nationai 
Park  by  more  barbed-wire  enclosures.  There  is  no  possible  excuse  for  the  destruc- 
tion of  archaeological  sites  o>n  Dartmoor,  since  there  is  room  enough  on  the  Moor- 
land for  such  modem  activities  as  are  essential  without  the  annihilation  of  works  of 
former  men.  But  it  must  be  realised  that  the  antiquities  are  a wasting  quantity. 

(iii)  On  Public  Access 

52.  The  stone-wali  newtakes  of  the  18th  and  19th  century  did  not  themselves 
form  more  than  a minor  impediment  to  public  access,  in  the  sense  that  they  could 
be  quite  easily  climbed  over  if  care  was  taken  not  to  dislodge  the  stones.  In  the  past 
there  have  been  no  objections  from  farmers  and  commoners  to  cross-newtake  walk- 
ing ; the  memory  remained,  perhaps,  that  these  newtakes  were  unenclosed  common 
not  so  long  ago.  But  when  these  same  newtakes  became  Forestry  Commission  plan- 
tations, or  the  stone  walls  were  topped  with  strands  of  barbed  wire,  the  situation 
was  radically  changed.  There  is  no  longer  ‘free’  access  in  the  Forestry  plantations; 
the  public  are  .permitted  to  traverse  them  by  the  straight  rides  cut  through  them, 
but  this  concession  in  a close-set  conifer  plantation  is  of  little  value ; there  is  no 
view  and  no  sense  of  freedom,  and  the  rambler  might  be  in  any  conifer  plantation 
anywhere — ^the  feeling  of  being  ‘ on  Dartmoor  ’ is  entirely  lost. 

53.  The  rising  tide  of  barbed  wire  along  the  newtake  walls,  or  partitioning  the 
larger  newtakes  (generally  introduced  for  the  purpose  of  segregating  attested  hill 
stock  or  to  keep  cattle  off  the  roads),  with  the  complete  new  barbed-wire  fences 
that  are  now  being  erected,  kill  access  to  the  moorland  as  effectively  as  though  the 
newtake  gates  were  also  padlocked — as  indeed  they  now  somtimes  are.  Reasonably 
unimpeded  cross-country  walking  is  impossible  when  much  barbed  wire  has  to  be 
circumnavigated  and  when  there  are  no  stiles.  Newcomers  to  the  National  Park  not 
infrequently  assume  that  the  wired  newtakes  are  forbidden  country,  and  do  not 
attempt  to  cross  them.  If  wiring  (y£  the  newtakes  continues,  without  the  amelioration 
of  access  agreements  or  the  provision  of  stiles,  public  access  to  great  areas  of  the 
M-oor  will  perish  by  disuse.  It  is  a process  which  has  already  made  a considerable 
(though  as  yet  little  realised)  advance.  We  submit  that  this  too  needs  to  be  taken 
into  consideration  in  formulating  a policy  for  management  of  the  remaining 
commons. 


Note  1.  The  Dartmoor  Preservation  Association  has  recently  carried  out  a survey  of  the 
damaged  or  obliterated  archaeological  sites  at  Believer  and  Fernworthy,  and  this  detailed  record 
is  available  as  evidence,  with  its  accompanying  plans,  if  required. 
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54.  In  most  of  the  newer  barbed-wire  or  railinged  enclosures  of  the  Water 
Authorities  access  is  forbidden  altogether. 

55.  As  with  the  grazing  rights,  public  access  to  very  large  areas  of  the  central  and 
northern  commons  of  Dartmoor  has  suffered  severely  by  the  Services’  use  of  live 
ammunition  thereon.  On  about  live  days  out  of  seven  the  public  are  barred  altogether 
from  these  commons. 

Remarks  on  the  Present  Situation  in  Regard  to  the  Use  and  Management  of  the 
Dartmoor  Commons 

56.  There  is  at  present  no  part  of  Dartmoor  of  which  it  can  be  said  that  ‘ little 
or  no  use  is  made  of  such  land  On  the  contrary,  pressure  from  various  interests 
for  various  uses  is  increasing.  In  some  cases  these  uses  can  operate  concurrently, 
e.g.  hill  grazing  plus  the  recreational  and  archaeological  use  of  the  National  Park ; 
in  other  cases,  the  various  uses  are  contradictory  and  conflicting — e.g.  hill  grazing 
(or  public  access  or  archaeological  or  nature  study)  versus  Forestry  planting  (or 
live-ammunition  training  or  motor  cycle  ‘ scrambles  ’ or  industrial  development). 
No  part^  of  Dartmoor  lies  derelict  or  wholly  unused  (though  the  wiring-olf  of  Lower 
Down,  just  inside  the  National  Park  border  near  Bovey  Tracey,  by  a private  owner 
for  no  apparent  purpose  has  reduced  its  use  to  that  of  landscape  value  only ; it 
should  be  restored  to  grazing  or  access  to  make  its  full  contribution  again).  The 
problem  therefore  is  not  primarily  ‘ how  to  make  greater  use  of  the  area  ’ ; it  is, 
rather,  ‘ how  to  improve  the  management  of  the  whole  area,  putting  first  things 
first  ’—and  greater  use  will  certainly  follow. 

57.  It  has  been  agreed  by  Parliament^  that  ‘ In  these  areas  which  are  designated 
as  National  Parks,  amenity  and  access  are  to  be  given  an  overriding  position  and 
with  that  principle  the  Dartmoor  Preservation  Association  is  lin  full  agreement.  But 
we  appreciate  that  a very  important  means  to  that  end  is  that  the  agricultural  use 
of  the  commons  should  be  well  managed.  It  does  not  add  to  the  beauty  of,  or  the 
national  pride  in,  a National  Park  if  its  hill  land  is  overstocked  with  hungry  cattle 
and  mongrel  ponies,  its  rough  pastures  choked  with  bracken,  and  its  field  gates 
broken  and  derelict,  or  if  ‘swaling’  is  unregulated  and  uncontrolled.  At  a meeting 
convened  by  the  National  Farmers’  Union  on  Dartmoor  in  1952,  it  was  stated  that 
Dartmoor  hill-farming  management  lagged  behind  that  of  other  hill  areas  and  other 
commons  (such  as  Bodmin  Moor,  the  Welsh  hills  and  the  New  Forest).  That  meeting^ 
resulted  in  the  formation  of  the  Dartmooi’  Commoners’  Association,  a body  which 
in  its  short  vSpan  of  life  has  tried  hard  to  grapple  with  a formidable  task  and  which 
has  achieved  some  measure  of  improvement.  There  have  been  some  criticisms, 
however,  that  the  .D.C.A.  at  present  leans  too  far  over  on  the  side  of  the  larger 
stock-breeders  and  cattle-owners  and  does  not  yet  give  sufficient  consideration . and 
weight  to  the  rights  and  interests  of  the  small  commoner.  ‘ National  Park  ’ (amenity, 
access)  values  and  interests  are  not  given  recognisable  representation  on  the  D.C.A. 
committee.  The  D.C.A.  is  still  far  from  being  the  kind  of  fully  representative 
managing  body  envisaged  in  the  draft  evidence  of  the  Commons,  Open  Spaces 
and  Footpaths  Preservation  Society,  or  the  ‘ properly  constituted  and  representative 
body  ’ for  the  establishment  of  which  the  Dartmoor  Preservation  Association 
petitioned  the  Prince  of  Wales  about  60  years  ago. 

58.  The  sacrifice  of  over  39,170  acres  of  Dartmoor  Commons  to  the  training  needs 
of  the  Services  has  been  decreed  by  Government  decision,  and  the  inevitably  damag- 
ing effect  of  this  use  upon  the  recreational,  grazing  and  archaeological  interests  of 
Dartmoor  cannot  be  remedied  now  without  a fundamental  change  of  Government 
policy. 


Note  I.  See  Hansard,  14  July,  1952,  Cols.  1931,  1932,  1933. 

Note  2.  The  motive  power  behind  this  meeting  at  Princetown  was  a preceding  meeting  in 
London  between  representatives  of  the  National  Parks  Commission  and  Ministry  of  Agriculture: 
and  this  was  preceded  by  a number  of  requests  to  the  National  Parks  Commission  from  the 
Dartmoor  Preservation  Association  and  other  local  Associations,  urging  that  steps  should  be 
taken  to  stop  the  ‘ mongrelization  ’ of  the  Dartmoor  pony. 
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59.  The  present  situatioa  in  regard  to  the  Forestry  Commission  appropriations  of 
Dartmoor  ‘ open  country  ’ has  but  to  be  examined  to  be  understood.  Many  of  the 
plantations  are  so  stunted  and  wind-pruned  after  26  years  of  struggle  against  the 
Dartmoor  elements  as  to  be  obvious  economic  failures.  They  provide  a deplorable 
example  of  mistaken  and  over-ambitious  planning.  The  facile  argument  of  *what 
does  'the  loss  of  4,000  acres  matter  in  an  area  of  160,000?  ’ will  not  answer  here. 
Most  of  the  4,000  acres  are  disastrously  sited,  and  Dartmoor  is  so  relatively  small 
that  every  acre  counts ; if  individual  encroachments  are  each  to  be  disregarded  as 
taking  comparatively  little  of  the  whole  area,  there  comes  a stage  when  their 
cumulative  effect  is  catastrophic.  ‘ To  plant  the  slopes  of  Dartmoor  with  monotonous 
masses  of  firs  and  pines,’  wrote  the  then  Hon.  Secretary^  of  the  Dartmoor  Preserva- 
tion Association  25  years  ago,  ‘ is  to  sin  against  beauty  . . . To  mar  the  landscape, 
exclude  the  pedestrian  from  access  to  the  hills,  make  inaccessible  or  destroy  the 
remains  'of  prehistoric  days,  ds  to  enter  upon  a course  of  error  which  will  bo 
paid  for  not  only  in  the  heartbreak  of  the  lovers  of  Dartmoor,  but  in  hard  cash 
in  the  loss  of  popular  interest  in  the  county.’ 

60.  Looking  at  the  Dartmoor  commons  situation  generally,  and  more  particularly 
from  the  ‘ access  and  amenity  ’ point  of  view,  the  point  must  be  stressed — and  it  is 
vital — that  so  considerable  has  been  the  shrinkage  of  the  area  of  fully  and  freely 
accessible  common  land  during  the  past  two  centuries  that  Dartmoor  cannot,  in 
the  national  interest,  stand  any  further  enclosure  or  encroachment  without  serious 
detriment  to  what  is  now  its  most  valuable  and  essential  use.  If  newtakes  continue 
to  be  ‘ wired  ’,  without  access  agreements  or  the  provision  of  stiles ; if  any  more  of 
the  moorland  is  given  over  tO'  block  commercial  afforestation,  shut  off  from  access 
by  the  Water  Authorities,  or  appropriated  to  various  forms  of  industrial  development, 
the  situation  will  become  one  in  which  most  of  the  National  Park  is  virtually 
‘ verboten  ’ to  the  visitor  except  as  something  to  be  looked  at  out  of  a car  window, 
while  those  areas  of  it  still  left  easily  accessible  will  have  to  carry  the  full  brunt  of 
public  resort,  and  will  become  so  swarmed-over  as  to  be  robbed  of  the  very 
character  which  caused  Dartmoor  to  be  designated  a National  Park. 

Suggestions  as  to  Future  Management  of  the  Dartmoor  Commons 

61.  The  Dartmoor  Preservation  Association  is  in  general  agreement  with  the 
recommendations  made  in  the  Evidence  of  the  Commons,  Open  Spaces  and 
Footpaths  Preservation  Society  .in  its  Appendix  A^,  lin  regard  to  (i)  Proposals 
Relevant  to  Making  Schemes  ; (ii)  Making  and  Publication  of  Scheme,  Map  and 
Register  of  Right  Holders  ; (hi)  The  Managing  Body ; (iv)  Uses  ; (v)  Financial 
Provisions ; (vi)  Wardens  and  Byelaws  ; (vii)  Consultations ; (viii)  Scheme,  Map  and 
Register  of  Right  Holders  to  be  comprised  in  a Statutory  Order ; (ix)  Revision  of 
Scheme  and  Byelaws ; (x)  Power  of  the  Minister  himself  to  initiate  a scheme. 

62.  The  Dartmoor  Preservation  Association  is  also  in  full  agreement  with  Iho 
recommendations  embodied  in  the  Evidence  submitted  by  the  Ramblers’  Associa- 
tion, particularly  Paras.  21-37  (‘Class  R ’)  (Rural  Agricultural  Commons),  and  with 
Para,  47  (Cattle  Grids). ^ 

63.  We  wish  to  place  on  record  the  following  observations  and  reservations  which 
are  particularly  applicable  to  Dartmoor.  These  concern : — 

(i)  T he  Managing  Body 

64.  It  is  in  our  view  essential  that  the  local  amenity  interests  should  be  repre- 
sented on  the  new  Management  Body  for  .the  Dartmoor  Commons.  (By  ‘ amenity 
interest’  we  do  not  mean  solely  the  Dartmoor  National  Park  Committee  of  the 
County  Council,  a number  of  whose  members  are  themselves  landowners  already 
represented  on  the  Dartmoor  Commoners’  Association.)  The  farming  and  the 


Note  1.  R.  Hansford  Worth,  Esq.,  M.I.C.E.,  F.G.S.  Mr,  Worth  had  an  unparalleled 
knowledge  (extending  over  60  years  of  study  and  field  observation)  of  Dartmoor’s  topography, 
geology,  history  and  pre-history. 

Note  2.  Minutes  of  Evidence  3,  page  116. 

Note  3.  Minutes  of  Evidence  9. 
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amenity  points  of  view  on  Dartmoor  are  unlikely  ever  to  shed  mutual  suspicion  or 
achieve  co-operation  until  they  can  meet  as  recognised  partners  on  a statutory  body 
with  a clearly  defined  purpose. 

(ii)  The  Commons  of  Devon 

65.  If  the  Minister  should  find  it  necessary,  in  the  light  of  the  new  administrative 
requirements  and  conditions  of  Dartmoor  commons  management,  to  reconsider 
and  reclassify  the  position,  status  and  rights  of  the  Commons  of  Devon,  it  is 
essential  that  steps  should  be  taken  to  ensure  that  all  these  Commons  should  remain 
commons  in  fact  and  in  law,  and  the  rights  thereon  unextinguishable  by  merger, 
so  that  the  land  retains  all  the  essential  safeguards  against  encroachment  or  illegal 
enclosure  provided  by  true  commons  status  under  the  Law  of  Property  and  preceding 
Acts. 

(iii)  Fencing : Ploughing 

66.  The  Dartmoor  Preservation  Association  urges,  for  reasons  already  stated,  that 
there  should  be  no  further  enclosure  of  the  Dartmoor  commons.  Even  temporary 
fencing  for  ploughing  and  reseeding  small  areas  at  a time  would  be  undesirable. 
There  are  few  areas  of  open  Dartmoor  moorland  that  could  be  ploughed  without 
risk  of  damage  to  or  destruction  of  prehistoric  sites  : if  these  are  further  depleted, 
the  national  loss  would,  we  submit,  be  greater  than  any  possible  loss  from  leaving 
such  poor  land  unploughed.  Improvement  of  pasture  without  fencing  or  ploughing 
(by  scattering  cheap  grass  seed  or  applying  dressings  of  lime,  phosphates  and  other 
fertilisers,  as  has  been  done  with  success  on  Bodmin  Moor)  would  on  the  other  hand 
be  an  uncontroversial  and  desirable  development  on  Dartmoor,  welcomed  by  the 
D.P.A. 

67.  It  would  in  the  view  of  the  Dartmoor  Preservation  Association  be  most 
illogical  to  embark  on  expensive  fencing  or  ploughing  schemes  of  Dartmoor  commons 
or  newtakes  before  ploughing,  draining  and  improving  the  neglected  fields  of  mid- 
Devon,  or  the  areas  of  derelict  waste  land  outside  the  National  Park  area — e.g. 
Heathfield  (Bovey  Tracey),  Graddon  iMoor,  Chilla  Moor,  Odham  Moor,  Hollow 
Moor,  and  Whiddon  Moor  in  the  Halwill  area,  Heathfield  near  Brent  Tor,  Chudleigh 
Knighton  Co>mmon,  &c.,  &c. 

68.  Roadside  fencing  of  commons  would  not,  in  the  view  of  this  Association, 
be  an  acceptable  development  for  Dartmoor.  If  fenced  roadsides  (however  well 
equipped  with  gates  or  stiles)  were  to  be  added  to  the  walled  roadsides  which  are 
already  extensive  on  central  Dartmoor,  the  visual  impression  could  not  fail  to  be 
one  of  hemmed-in  restriction,  the  very  reverse  of  Dartmoor’s  natural  character  of 
freedom  and  spaciousness.  Ellectively  sited  road  grids,  and  supervision  by  commons 
wardens  (corresponding  to  the  ‘ foresters  ’ and  ‘ priours  ’ of  Dartmoor’s  well- 
husbanded  earlier  days),  would  in  our  view  be  infinitely  preferable  to  fencing ; 
consideration  might  also  be  given  to  some  restriction  of  traffic,  which  is  at  satura- 
tion point  on  some  of  the  narrower  Dartmoor  roads  during  the  summer  months. 

69.  Some  of  Dartmoor’s  recent  fencing  is  due  to  enforced  segregation  of  TT 
cattle.  But  we  submit  that  the  objective  ought  to  be  general  attestation  rather  than 
piecemeal  segregation ; that  is,  wider  immunity,  so  that  the  need  for  fencing  actually 
decreases  over  the  whole  Dartmoor  area. 

(iv)  Afforestation 

70.  The  Dartmoor  Preservation  Association  would  strongly  oppose  any  extension 
of  block  commercial  atforestation  of  the  Dartmoor  commons  and  newtakes. 

(v)  Mineral  Workings 

71.  Any  extension  of  china  clay  or  other  industrial  developments  on  Dartmoor 
beyond  the  amount  now  allocated  to  them  for  reasonable  expansion  would  be 
strongly  oppos^  by  the  Dartmoor  Preservation  Association.  We  submit  that  the 
China  Clay  companies,  peat-working  companies,  etc.,  should  be  required  under  a 
Dartmoor  Commons  Management  Scheme  to  clear  up  and  mitigate  all  the  avoidable 
disfigurement  and  dereliction  which  their  activities  entail. 
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(vi)  Leasing  of  Commons  by  Local  Commoners’  Associations 

72.  There  have  been  cases  of  Dartmoor  commons  being  leased  by  the  local 
commoners  (e.g.  of  Okehampton  and  Whitchurch)  to  the  War  Department  for 
varying  periods  and  purposes  in  return  for  some  monetary  compensation,  without 
regard  to  considerations  of  amenity  or  access  or  even  of  other  commoners’  venville 
rights  : an  illogical  and  undesirable  situation  for  a National  Park,  and  one  which 
stands  in  urgent  need  of  reform. 

73.  A comparable  abuse  of  others’  rights  and  interests  by  unilateral  local  action 
is  the  giving  of  permission  by  Dartmoor  landowners  to  motor-cycle  clubs  for  rough- 
riding  ‘ scrambles  ’ over  the  commons,  grass  tracks  and  rights  of  way  .in  the 
National  Park.  This  causes  various  forms  of  nuisance  quite  at  variance  with  the 
peaceful  enjoyment  of  wild  and  natural  beauty,  and  the  Dartmoor  Preservation 
Association  is  strongly  of  opinion  that  under  an  effective  Management  Scheme 
it  should  be  the  managing  body  of  the  Commons  generally,  and  not  the  local  land- 
owner,  with  whom  the  giving  or  withholding  of  such  permission  should  rest. 

(vii)  Turf-skimming 

74.  The  right  of  turbary — as  of  using  sand  and  stone — is  a valuable  one,  and  is 
still  exercised  on  Dartmoor  (and  indeed  by  the  writer  of  this  Memorandum).  It 
should  be  encouraged  in  its  proper  form,  that  is  as  a fuel  supply  for  individual  right- 
holders.  But  the  practice  of  some  lords  of  manors  (e.g.  of  Harford,  southern  Dart- 
moor) to  sell  off  appreciable  areas  of  good  turf  on  their  commons  as  a commercial 
proposition  (for  lawns,  cemeteries,  etc.),  under  the  pretext  that  the  common  is  so 
large  that  the  operation  will  not  affect  the  commoners’  rights,  is  one  which  we 
submit  should,  under  an  effective  management  scheme,  be  disallowed. 


Memorandum  of  Evidence  submitted  by 
Mr.  C.  A.  Ralegh  Radford,  M.A.,  F.S.A. 

(President  of  the  Prehistoric  Society,  fonnerly  President  of  the  Devonshire 
Association  and  formerly  President  of  the  Devon  Archaeological  Exploration  Society.j 

The  Antiquities  of  Dartmoor 

One  of  the  principal  features  of  interest  in  the  area  covered  by  the  Dartmoor 
National  Park  is  the  succession  of  antiquities  of  prehistoric  and  later  date,  illustrating 
the  various  stages  in  the  development  of  human  settlement. 

The  earliest  remains  found  on  Dartmoor  are  the  flint  implements  of  the  pre- 
pastoral  hunters,  who  lived  in  temporary  camps  that  have  left  no  surface  indications. 
They  were  succeeded  between  3,500  and  4,000  years  ago  by  settlers,  who  were 
mainly  paatoralists,  but  who  cultivated  small  garden  plots.  Their  villages  of  huts, 
their  cultivation  plots,  known  locally  as  pounds,  together  with  their  ritual  and 
funerary  monuments — stone  circles,  stone  rows,  cairns  and  cists — are  found  through- 
out the  greater  part  of  Dartmoor  above  the  1,000  ft.  contour.  They  are  lacking 
only  in  the  bleak  northwest  quarter  and  in  areas  of  intensive  modern  development. 
The  warm  dry  climate  of  the  Early  and  Middle  Bronze  Age  (about  1700-700  B.C.) 
and  the  comparative  freedom  from  forest  made  the  open  Moor  an  ideal  range 
for  pastoralists  and  led  to  its  exploitation  on  a scale  more  extensive  than  ever 
since.  The  succeeding  Late  Bronze  and  Iron  Ages  saw  a deterioration  of  the  climate 
and  a shrinking  of  settlement  to  the  lower  slopes.  In  the  earlier  phase  (about 
700-200  B.C.),  these  slopes  shew  a few  settlements  with  small  square  ‘ Celtic  ’ fields. 
Later  settlement  seems  to  have  shrunk  off  the  Moor.  In  the  second  part  of  the  pre- 
Roman  Iron  Age  (about  200  B.C.-A.D.  50),  the  visible  remains  of  occupation  are 
confined  to  the  hill-forts  which  ring  round  the  Moor.  There  is  no  evidence  of 
actual  occupation  in  the  Moor  at  this  stage  or  in  the  succeeding  Roman  Age 
(A.D.  50-400)  or  early  mediaeval  period  (A.D.  400-850),  though  there  are  traces  of 
transhumance,  the  Moor  being  used  as  summer  pasture. 

The  full  Middle  Ages,  from  the  9th  century  onward,  saw  a renewal  of  the 
exploitation  of  Dartmoor  for  pastoral  and  agricultural  purposes.  The  earlier  settle- 
ments— recognisable  by  the  place  names,  such  as  those  with  the  suffix  worthy—- 
are  generally  beyond  the  edge  of  the  Moor  and  normally  survive  as  modern  farms. 
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Later  agricultural  exploitation  extended  along  the  valley  slopes  on  to  the  central 
uplands.  There  are  then  traces  of  extensive  strip  cultivation  in  open  fields,  which 
have  long  ceased  to  be  used  for  agriculture.  Concurrently  with  this  agricultural 
penetration  is  the  intensive  exploitation  of  the  valley  bottoms  by  the  mediaeval  tin 
streamers— marked  by  the  blowing  houses:— and  later  of  the  lodes  by  regular  mining. 

In  considering  the  value  of  this  wealth  of  archaeological  material  attention  must 
above  all.  be  directed  to  the  remains  of  prehistoric  occupation.  This  is  particularly 
important  on  common  unenclosed  land,  as  these  comparatively  slight  remains  are 
very  vulnerable  both  to  enclosure,  with  its  consequent  demand  for  easily  accessible 
storiG,  3IK1  to  liny  form  of  tillage.  Xhe  unenolosed  part  of  Dartmoor  provides  a 
sequence  of  settlements— dwellings,  enclosures  for  cultivation  and  ritual  and  funerary 
monuments— of  the  Bronze  Age,  which  cannot  be  equalled  in  any  other  area  in 
Southern  England.  These  remains  are  preserved  in  their  natural  setting  in  a 
landscape  which  has  changed  very  little ; they  can  therefore  be  studied  both  as  sites 
and  in  their  ecological  setting.  This  survival  is  due  to  the  prehistoric  use  of  stone 
■where  wood  was  more  usual  in  Lowland  Britain,  and  to  the  preservation  to  the 
present  day  of  large  areas  of  unenclosed  moorland. 

In  order  to  secure  this  archaeological  heritage  unimpaired  it  is  desirable  to 
consider  the  aims  at  which  policy  should  be  directed.  These  are  two-fold ; preservation 
and  access. 

Preservation  of  the  antiquities— even  if  this  is  interpreted  in  the  widest  sense,  to 
cover  the  fields  and  enclosures  as  well  as  the  huts — is  not  sufficient.  It  is  necessary, 
over  considerable  areas,  to  preserve  these  antiquities  in  their  natural  setting  with 
the  background  formed  of  wide  stretches  of  open  Moor  and  the  remains  of  the 
natural  woodland,  both  of  which  formed  an  essential  part  of  the  prehistoric  ecology. 
Improvement  of  pasture,  provided  that  it  does  not  involve  removal  of  the  stone 
settings,  does  not  militate  against  preservation  in  this  sense ; enclosure,  whether  for 
tillage  or  hay,  does. 

The  same  considerations  apply  to  access.  This  is  desirable  o^n  as  wide  a scale 
as  possible.  Normally  it  should  be  for  persons  on  foot  or  horse  so  as  not  to  disturb 
the  background  by  new  roads.  But  this  involves  a further  consideration,  the 
retention  of  free  and  unimpeded  access  to  important  groups  of  antiquities  which 
lie  alongside  existing  roads.  This  is  necessary  for  the  benefit  of  those  who,  for 
various  reasons,  cannot  visit  the  remoter  areas  and  in  order  to  avoid  pressure  for 
the  opening  up  of  these  for  all  types  of  visitor. 

In  conclusion  I list  the  areas  which  in  my  opinion  are  most  important  from  this 
point  of  view.  The  valley  of  the  Tavy  above  Willsworthy,  the  valley  of  the  Meavy 
above  Burrator  Reservoir,  the  valley  of  the  Plym  above  the  confluence  with  the 
Meavy,  the  valley  of  the  Erme  above  Pile’s  Wood  and  including  the  wood,  the 
ivalley  of  the  West  Dart  above  Two  Bridges,  the  valley  of  the  East  Dart  above 
Postbridge,  the  valley  of  the  North  Teign  above  the  confluence  with  the  South 
Teign  and  the  upland  stretching  from  the  scarp  above  Widecombe-in-the-Moor 
to  Haytor. 

Examination  of  Witnesses 

Mrs.  S.  Saver,  Mr.  J.  Somers  Cocks,  Mr.  C.  A.  Ralegh  Radford,  M.A.,  F.S.A., 
Mr.  G.  M.  Spooner,  M.B.E.,  M.A.,  and  Mr.  H.  Baker,  O.B.E.,  M.A.,  on  behalf 
of  the  Dartmoor  Preservation  Association. 

Called  and  Examined, 


5710.  Chairman:  May  I first  thank  the 
Dartmoor  Preservation  Association  for 
the  very  full  memoranda  which  it  has 
given  us.  Would  you  like  to  make  a 
general  statement  by  way  of  introduc- 
tion, starting  perhaps  with  such  matters, 
as  how  the  Association  is  formed,  who 


its  members  are  and  how  many,  what 

their  main  interests  are  and  so  on. 

Mrs.  Sayer:  Thank  you.  The  objects  of 
the  Association  are:  (1)  To  organise 
concerted  action  for  protecting  the  land- 
scape, antiquities,  flora  and  fauna, 
natural  beauty  and  scientific  interest  of 
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Dartmoor  ; (2)  To  investigat<5  and  record 
the  Dartmoor  antiquities ; (3)  To  protect 
and,  as  far  as  possible,  preserve  and 
restore  features  of  interest  on  Dartmoor 
— the  tors,  and  that  sort  of  thing ; (4)  To 
retain  for  the  commoners  and  the  public 
as  much  as  may  be.  possible  of  their 
former  rights  and  privileges  on 
Dartmoor. 

It  is  an  old  association,  74  years  old. 
It  has  four  officers — two  joint  honorary 
secretaries,  myself  as  chairman  and  an 
honorary  treasurer — and  a committee  of 
twelve,  with  a very  wide  representation. 
Our  membership  is  just  under  400.  In 
1951,  when  it  was  revived  from  its  war- 
time hibernation,  which  most  Preserva- 
tion ‘Socieliies  had  to  undergo  perforce, 
its  numbers  had  sunk  to  five.  It  now  has 
the  largest  membership  it  has  ever  had 
in  its  74  years  of  existence  and  this  is 
still  growing,  though  not  as  fast  as  it 
would  if  we  had  time  to  establish  a full- 
scale  recruiting  campaign.  Its  financial 
position  is  very  satisfactory.  It  derives  its 
strength  from  the  quality  and  energy  of 
its  executive  committee,  the  vigilance 
of  its  members,  and  its  close  co-opera- 
tion with  the  national  amenity  and  open 
air  societies.  I think  we  are  probably  a 
sort  of  West  of  England  representative 
to  them  in  an  unofficial  capacity.  We 
are  affiliated  to  the  C.P.R.E.  and  do  a 
great  deal  of  work  with  them,  the  Com- 
mons, Open  Spaces  and  Footpaths  Pre- 
servation Society  and  the  Ramblers’ 
Association,  and  so  on.  There  is  no 
C.P.R.E.  branch  in  Devon  at  present. 
I think  that  is  all  I can  say  about  our 
constitution.  Perhaps  I mi^t  now  say 
something  about  our  attitude  to  fencing. 
We  reject  any  proposal  for  the  perma- 
nent fencing  of  .the  Dartmoor  Commons 
absolutely ; as  to  temporary  fencing  of 
the  commons,  in  our  view  that  cannot  be 
considered  in  isolation  from  the  whole 
question  of  access  on  Dartmoor.  Because 
of  the  amount  of  inclosure  and  the  in- 
creasing restriction  of  access  there  we 
maintain  that  any  acceptance  of  tem- 
porary fencing  on  the  remaining  common 
land  should  be  conditional  on : (a)  the 
firmest  legal  safeguards  as  to  a time 
limit,  and  the  complete  protection  of  pre- 
historic antiquities  and  sites ; (b)  the 
establishment  of  what  might  be  called 
‘ comipensatory  ’ rights  of  access  by  ac- 
csess  agreements  or  orders  (there  are  none 
at  present)  on  the  inclosed  moorlands 
of  the  Dartmoor  National  Park  ; (c)  the 


legalising  of  access  on  all  Dartmoor 
common  land — access  by  trespass  is  just 
not  good  enough. 

5711.  We  were  told  this  morning  that 
on  two  of  the  commons  deeds  of  dedi- 
cation had  been  made  under  section  193 
of  the  Law  of  Property  Act.  Are  those 

the  only  ones? Yes.  In  our  view 

it  is  highly  debatable  whether  temporary 
fencing  on  Dartmoor  should  be  allowed 
at  all,  because  in  national  parks  it  is 
amenity  and  access  (to  quote  Mr. 
Macmillan  as  Minister  of  Housing  and 
Local  Government  in  1952)  that  should 
have  first  priority.  Even  among  national 
parks  Dartmoor  is  in  a special  category 
of  its  own — it  has  more  prehistoric 
antiquities  than  any  other,  it  is  sur- 
rounded by  large  towns,  and  is  the  major 
of  the  only  two  national  parks  in  the 
South  of  England. 

The  agricultural  value  of  Dartmoor— 
and  we  say  this  quite  boldly — is  not  its 
main  value  now,  and  still  less  is  it  likely 
to  be  so  in  the  years  to  come.  The  major 
importance  of  Dartmoor  and  the  other 
national  parks  to  this  overcrowded  coun- 
try is  as  its  last  strongholds  of  physical 
and  mental  recreation.  We  hold  very 
strongly  that  health  and  happiness  are 
Dartmoor’s  best  exports.  It  is  important 
that  Dartmoor  should  produce  better 
cattle,  ponies  and  sheep;  it  is  more  im- 
portant still  that  it  should  help  to  pro- 
duce better  human  beings.  The  Associa- 
tion is  confident  that  without  temporary 
fencing  the  pastoral  use  of  _ Dartmoor 
will  continue  and  increase,  given  better 
management  of  the  commons.  One  of 
’the  advantages  of  being  middle-aged 
is  that  I can  remember  40  years  ago 
when  the  pastoral  use  of  Dartmoor  was 
better  than  it  is  now— there  was  much 
less  bracken,  and  fewer  mongrel  ponies 
to  be  seen.  The  rounding-up  and  culling 
of  the  animals  was  properly  and  regu- 
larly carried  out.  To  my  knowledge  the 
Moor  has  steadily  deteriorated  since 
then.  We  suggest  that  the  better  i>asloral 
use  of  Dartmoor  can  be  achieved  if  some 
of  the  reforms  proposed  in  the  Dartmoor 
Commoners’  Association’s  nine-point 
plan  were  to  be  instituted,  rather  than  by 
any  new  fencing  adventures,  which  that 
Association’s  own  memorandum  does 
not  advocate. 

I would  like  to  add  that  since,  in 
general,  the  Dartmoor  newtakes  are_  ob- 
viously in  no  better  grazing  condition 
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than  the  commons,  it  is  by  no  means 
axiomatic  that  fencing  means  improve- 
ment. The  attestation  argument  also  is 
hardly  valid  for  Dartmoor:  by  1959  the 
whole  of  Dartmoor  and  its  commons 
should  be  an  attested  area.  Temporary 
fencing  would  only  temporarily  protect 
animals  from  road  traffic,  and  might  lead 
motorists  into  speeding  habits  which 
would  later,  when  the  fences  were  re- 
moved, bring  about  many  disasters. 

As  to  our  views  on  afforestation,  we 
had  wondered  whether  you  might  ask 
whether  the  total  rejection  of  afforesta- 
tion on  Dartmoor  was  desirable 
economically  or  socially.  But  one  can- 
not totally  reject  what  already  exists. 
There  is  already  considerable  afforesta- 
tion on  Dartmoor — too  considerable  in 
our  view  in  its  effect  on  amenity,  access, 
archaeology  and,  it  may  well  be,  on  the 
water  supplies  of  Dartmoor  itself. 

.5712.  Are  you  referring  to  afforesta- 
tion in  the  Forest  itself  or  in  the  in- 
closed lands  around? In  the  inclosed 

lands  and  also  in  the  Forest:  there  are 
large  Forestry  Commission  inclosures 
within  the  Forest  of  Dartmoor. 

5713.  Are  they  in  inclosed  land? 

Yes,  within  the  newtakes  which  were  in- 
closed about  150  years  ago.  Some  people 
feel  that  was  robbery  at  a first  remove 
of  the  commons. 

5714.  Do  those  forests  interfere  with 
amenity  generally,  apart  from  their  being 

inclosed? Yes,  most  certainly.  They 

have  jagged  lines,  and  their  dark  blankets 
on  the  hills  are  entirely  alien  to  the 
natural  character  of  Dartmoor,  which 
is  one  of  space  and  great  sweeping  lines. 

5715.  Alien  to  its  natural  character  in 
the  modern  sense?  Was  it  not  originally 

all  forest?' No  indeed.  And  regarding 

the  effect  of  afforestation  on  archae- 
ology, even  where  the  antiquities  are 
spared  by  the  deep  ploughing  they  be- 
come overgrown  with  grass  and  hardly 
recognisable.  Photographs  show  only  too 
clearly  what  has  happened  to  one  of  the 
antiquities,  Fernworthy  Circle,  which  is 
said  to  have  been  spared ; now  that 
afforestation  has  taken  place  all  around 
Fernworthy  Circle  it  has  become  almost 
obliterated  by  tussocky  grass.  Some 
antiquities,  of  course,  have  actually  been 
ploughed  over.  The  effect  on  access  is 
that  with  the  new  deep  ploughing  very 
deep  furrows  are  made,  which  remain 


even  after  trees  grow  so  that  nobody  can 
walk  anywhere  except  along  the  very 
straight  rides.  There  is  no  free  access  on 
the  afforested  parts  of  the  Moor.  We  feel 
that  we  must  reject  any  further  com- 
mercial afforestation  of  Dartmoor’s  open 
moorland. 

Shelter  belts,  if  they  are  genuine  shelter 
belts  and  not  new  Forestry  Commission 
plantations  under  a different  name — if, 
as  one  might  put  it,  they  are  really  belts 
and  not  strait  jackets — we  feel  we  could 
not  object  to,  provided  again  that  they 
do  not  interfere  with  prehistoric  sites  and 
the  greatest  care  is  taken  about  where 
they  are  planted. 

The  theory  that  afforestation  would 
prevent  the  depopulation  of  Dartmoor  is 
not  a valid  one.  On  Dartmoor,  unlike 
Wales,  farms  do  not  stand  empty  and 
rotting  for  lack  of.  tenants.  If  forestry 
is  artificially  promoted  to  draw  people, 
to  Dartmoor  it  would  be  more  likely  to 
draw  labour  away  from  the  farms. 

In  general  we  are  very  glad  to  find  how 
closely  our  views  march  with  those  of 
the  Dartmoor  Commoners’  Association.* 
We  fully  agree  with  the  D.C.A.  that 
Dartmoor  Forest  and  the  surrounding 
commons  must  continue  to  be  regarded 
as  one  great  common.  We  feel  that  is 
of  vital  importance,  and  that  the  right.s 
of  all  the  commoners  should  be  exer- 
cisable over  the  whole  area.  We  would 
be  resolutely  opposed  to  the  supersession 
of  Venville  rights  if  the  same  universality 
of  rights  were  not  safeguarded  under  the 
proposed  new  dispensation  (we  under- 
stand that  would  be  so),  for  the  Venville 
rights  provide  the  only,  and  essential, 
protection  against  localised  surrenders  of 
common  land.  Like  section  194  of  the 
Law  of  Property  Act,  1925,  we  regard 
it  as  part  of  Dartmoor’s  Magna  Carta. 

We  agree  also  that  there  must  be  a 
fundamental  reorganisation  of  the 
management ; but  where  we  diverge  is 
in  saying  that  the  management  of  the 
Dartmoor  Commons  should  be  for  the 
benefit  of  all  who  use  them,  and  not 
for  the  graziers  and  agricultural  interests 
only.  On  this  basis  we  could  not  agree 
that  the  Council  of  Venville,  as  at  present 
proposed,  would  be  a satisfactory 
medium  for  achieving  a proper  control. 
It  appears  to  afford  representation  only 
to  the  agricultural  and  landowning  in- 
terests, and  gives  none  to  the  amenity, 

* Minutes  of  Evidence  46. 
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archaeological  and  access  interests  which 
have  such  a vital  concern  in  the  Dart- 
moor Commons.  The  Dartmoor  Com- 
mons are  in  a very  special  category — 
they  are  a national  park,  and  their  con- 
siderations must  be  different,  we  submit, 
than  in  possibly  all  other  areas  o£  com- 
mon land. 

Those  interests — amenity,  access  and 
open  air — must  in  our  view  be  directly 
represented  on  the  Council  of  Venville, 
and  this  view  is  shared  by  all  the  prin- 
cipal open  air  and  amenity  societies— 
the  C.P.R.E.,  Commons  Preservation 
Society,  and  the  Ramblers’  Association. 
A just  proportion,  say  25  per  cent.,  of 
the  Council’s  members  should  in  our  sub- 
mission be  concerned  with  amenity  and 
access,  and  should  be  nominated  by  the 
main  open  air  and  amenity  societies  at 
the  invitation  of  the  Minister  of  Agri- 
culture and  in  consultation  with  the 
National  Parks  Commission.  They  should 
not  he  nominated  by  the  County  Council 
or  by  the  County  Council’s  Dartmoor 
National  Park  Committee.  That  Com- 
mittee does  not  represent  the  amenity 
and  open  air  organisations.  It  is  a county 
council  committee  on  which  the  land- 
owning, agricultural,  and  local  authority 
element  is  in  full  control,  owing  to  the 
provisions  of  the  National  Parks  Act. 
Its  decisions  too  often  run  directly 
counter  to  the  interests  of  the  amenity 
societies  ; for  example,  in  spite  of  the 
requests  it  received  from  many  of  the 
open  air  amenity  societies  it  has  refused 
to  consider  making  access  agreements  or 
appointing  wardens  in  the  National  Park. 
It  is  perhaps  significant  that  it  is  not 
represented  here  today  and  has  not 
troubled  to  submit  any  evidence  to  the 
Royal  Commission. 

5716.  I think  it  should  be  said  that 
we  have  had  evidence  from  the  National 
Parks  Commission  and  this  afternoon 
from  the  Devon  County  Council ; so 
there  seems  to  be  a good  reason  for  the 
County  Council’s  National  Park  Com- 
mittee not  giving  evidence  to  us. 

Yes ; but  the  Dartmoor  National  Park 
Committee  has  had  the  powers  of  the 
planning  authority  in  the  National  Park 
delegated  to  it.  It  makes  its  own  policy 
decisions  on  planning.  I appreciate  that 
you  have  taken  evidence  from  the 
National  Parks  Commission ; but  the 
Commission  would  probably  not  wish  to 
put  in  specific  evidence  about  the  Dart- 
moor Commons,  which  after  all  do  very 


greatly  concern  the  Dartmoor  National 
Park — the  two  are  very  closely  inter- 
mingled. 

On  the  question  of  the  area  of  land 
over  which  the  proposed  Council  of  Ven- 
ville should  exercise  its  management  there 
seems  to  be  some  vagueness  in  the  D.C.A, 
memorandum,  and  we  feel  this  also  ought 
to  be  clarified  before  we  could  agree 
to  its  being  a satisfactory  form  of  ad- 
ministration. The  D.C.A.  memorandum 
gives  the  definition  of  the  Dartmoor 
Commons  as:  ‘The  areas  hitherto 

known  as  id)  the  Forest  of  Dartmoor 
(i)  the  Commons  of  Devon  (c) 
Roborough  Down.’  We  are  left  to 
wonder  whether  the  Commons  of  Devon 
in  this  context  mean  merely  the  areas 
shaded  light  in  the  map  at  Appendix  I of 
the  D.C.A. ’s  evidence.  We  cannot  accept 
that  map  as  an  accurate  or  adequate  de- 
lineation of  the  ancient  Commons  of 
Devon.  Perhaps  the  definition  of  the 
Commons  of  Devon  which  the  D.C.A. 
give  in  the  introduction  to  its  memoran- 
dum is  to  be  the  operative  one.  The 
definition  they  give  there  is  ‘ the  un- 
enclosed  lands  lying  in  the  Inner  Ring  ’ 
— the  Inner  Ring  being  the  area  lying 
between  the  Forest  of  Dartmoor  and  the 
inclosed  lands  of  the  surrounding 
parishes.  This  is  the  ancient  definition  of 
the  Commons  of  Devon  and  it  is  the  one 
that  we  accept ; we  think  it  should  be 
liberally  interpreted. 

Even  so,  the  question  arises  what  to 
do  about  the  isolated  commons  adjacent 
to  Dartmoor,  but  not  actually  contiguous 
with  the  Forest?  Roborough  Down  is 
specifically  mentioned  by  the  D.C.A.,  but 
in  addition  there  are  Buokland  Common, 
Ilsington  Common,  Hayne  Down,  Lust- 
leigh  Cleave,  Easdon,  Drewston  Com- 
mon and  Mardon  Down.  It  is  difficult 
to  understand  why  an  isolated  common 
such  as  Roborough  Down  should  be 
specifically  included  by  the  D.C.A.  and 
not  these  others.  We  therefore  suggest 
that  the-parishes  of  Lustleigh,  Moreton- 
hampstead,  Drewsteignton  and  Hennock 
be  added  to  the  list  of  parishes  given  in 
the  D.C.A.  Memo.,  Appendix  VI.  If  they 
are  not  added  it  will  be  difficult  to 
manage  these  commons  and  protect  their 
freedom. 

The  apportionment  of  rights  of  tur- 
)bary  as  set  out  in  the  D.C.A.’s  memo- 
randum must  give  rise  to  doubts.  If  we 
interpret  them  correctly,  the  D.C.A.  is 
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recommending  that  in  addition  to  those 
who  have  always  held  Venville  rights, 
the  right  to  dig  peat  and  ‘ take  anything 
that  may  do  them  good  ’ — that  is,  sand 
and  stone  for  building,  and  so  on — 
should  now  extend  to  every  dwelling 
house  in  all  the  listed  parishes,  which  of 
course  include  such  sizeable  towns  as 
Bovey  Tracey,  Tavistock,  South  Brent 
and  Buckfastleigh.  This  could  obviously 
lead  to  quite  uncontrollable  chaos  and 
to  considerable  damage  being  done  to 
the  commons  and  the  ancient  monuments 
by  people  coming  out  from  the  towns 
and  taking  turf  and  stone  away  from 
the  Moor.  We  suggest  that  this  should 
be  rethought  by  the  D.C.A.,  and  I under- 
stand it  may  indeed  be  clarified  and  re- 
thought. We  suggest  that  the  rights  of 
turbary  and  the  ‘ taking  of  anything  that 
may  do  them  good  ’ should  possibly  be 
restricted  as  heretofore  to  the  Forest  men 
and  the  Venville  tenants. 

Lastly,  if  the  9-point  plan  as  set  out 
in  the  D.C.A.’s  memorandum  is  to  be 
the  Council  of  Venville’s  working  pro- 
gramme for  animal  husbandry,  we  must 
register  our  opposition  to  point  7,  which 
appears  to  mean  that  any  kind  of  pony 
can  be  run  and  bred  on  the  Commons, 
it  would  mean  the  extinction  of  the  true 
breed  of  Dartmoor  pony  and  the  pro- 
duction of  a number  of  strange  mixture.^ 
and  mongrels.  T am  afraid  we  do  not 
agree  that  it  is  ‘ sentimentalism  ’ to  insist 
that  only  pure  bred  Dartmoor  ponies 
should  be  allowed  on  the  commons.  The 
New  Forest  pony  breeders  and  the  Welsh 
and  Exmoor  pony  breeders  are  showing 
not  sentimentalism  but  sense  in  their  de- 
termination to  keep  their  breeds  distinct. 
They  have  a decent  pride  in  the  par- 
ticular characteristics  and  regional 
identity  of  their  breeds,  and  if  this  is 
lacking  in  some  Dartmoor  farmers — it 
certainly  is  not  lacking  in  all  of  them 
—then  we  suggest  that  the  salvation  of 
the  Dartmoor  ponies  will  have  to  be 
achieved  by  Ministerial  regulation  in  the 
national  interest.  That  is  all  I have  to 
add  on  the  memorandum  of  evidence 
concerning  Dartmoor  submitted  by  the 
D.C.A. 

5717.  Professor  Stamp : Broadly,  is  the 
object  of  your  Association  to  preserve 
the  Dartmoor  Forest  area  approximately 

as  it  is  at  the  present  day? Yes,  the 

Forest  and  commons — to  preserve  the 
wild  and  natural  beauty  of  the  area  and 
its  characteristics, 

30348 


5718.  As  they  are  seen  at  the  present 

day,  broadly  speaking? Broadly 

speaking,  yes. 

5719.  With  that  in  mind,  first,  what 
are  the  current  developments  to  which 
you  object,  and  which  ought  to  be 

altered? There  are  a number  of  these. 

but  to  mention  two — the  afforestation 
and  the  gradual  disappearance  of  free- 
dom of  access  by  the  increasing  use  of 
barbed  wire  along  the  newtake  walls. 

5720.  Chairman : Do  you  object  to  the 

newtakes  as  such? There  is  no  get- 

ting rid  of  them,  we  realise  that — they 
have  been  there  for  150  years. 

5721.  But  do  they  not  continue  to  en- 
croach on  the  Forest  through  the  rule 
that  each  new  tenant  may  take  8 acres? 
No. 

5722.  Is  that  practice  not  continuing? 
No.  What  is  continuing  is  encroach- 
ment by  much  larger  bodies,  such  as  the 
water  undertakings.  We  feel  that  some 
of  the  water  undertakings  have  possibly 
been  neither  as  well  sited  nor  as  kindly 
landscaped  as  they  could  have  been,  and 
that  access  to  .so'me  parts  of  them  is  too 
rigorously  cut  off. 

5723.  Professor  Stamp:  My  point  is 
this:  Dartmoor,  as  we  know  it  today,  is 
to  a very  large  extent  an  artificial  crea- 
tion, You  would  surely  agree  that  with- 
out grazing  a large  part  of  the  more 
sheltered  areas  would  in  fact  be  covered 
with  woodland  ; as  you  doubtless  know. 
Wistman’s  Wood  is  the  most  famous 
example  in  the  whole  of  this  country 
of  high  level  woodland,  and  is  visited  by 
students  from  all  over  the  world.  I think 
it  stands  at  up  -to  1,300  feet.  -Do  you  agree 
that  woodland  would,  in  fact,  be  charac- 
teristic of  the  greater  part  of  Dartmoor 

if  nature  had  its  own  way? Mr. 

Spooner:  Not  entirely.  I think  the 
central  parts,  the  higher  parts  which  are 
heavy  peat  bogs  now.  have  been  open 
virtually  since  primaeval  times.  There 
dearly  must  have  been  a great  deal  of 
woodland  growing  up  the  valleys,  even 
to  such  a level  as  Wistman's  Wood  is 
now,  and  that  has  disappeared  to  a great 
extent.  There  may  have  been  more  scrub, 
but  on  the  whole  we  have,  I think,  been 
left  with  the  remains  of  what  was  one 
of  the  comparatively  few  open  natural 
areas  of  former  days.  One  of  the  things 
which  makes  one  think  so  is  that  some 
of  the  plant  communities  are  perfectly 
natural  ones. 

A5 
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5724.  But  is  that  not  true  only  of  the 
area  above  the  woodland  level  which  I 

spoke  of? ^Yes,  but  most  of  the  Moor 

above,  say,  1,200  feet  would  come  into 
that  category ; it  is  perfectly  natural 
open  high  level  moorland. 

5725.  I visualise  the  higher  ground  of 
Dartmoor,  if  left  to  nature,  as  oi>en  land 
with  perhaps,  as  you  rightly  say,  semi- 
Alpine  flora ; but  all  the  more  sheltered 
valleys  up  to  1,300  feet  would  be  covered 

. in  with  an  almost  impenetrable  scrub. 

Do  you  agree? think  that  is  almost 

.the  right  picture.  There  is  some  evidence 
of  that  from  the  habits  of  the  pre-historic 
people  themselves,  because  all  the  hut 
settlements  come  down  to  a level  which 
one  would  consider  the  upper  tree  line. 

5726.  Would  you  agree,  Mrs.  Sayer. 
that  that  is  not  a satisfactory  picture  for 
the  Dartmoor  of  the  future?  You  would 
surely  not  like  it  to  revert  to  the  natural 

•state  just  described? Mrs.  Sayer:  I 

do  not  think  there  is  any  possibility  of 
it  doing  so. 

5727. 1 think  there  is,  because  my  inter- 
pretation of  the  photographs  of  Fern- 
worthy  Circle  you  referred  to  is  a little 
different  from  yours.  In  the  one  before 
afforestation  where  the  stone  circle  shows 
very  nicely  we  have  the  result  of  properly 
controlled  grazing  and  good  farming. 
The  other  shows  the  result  of  two  things ; 
one,  admittedly,  is  the  Forestry  Commis- 
sion’s activities  but  the  other  and  more 
important  factor  is  the  cessation  of 
grazing  by  animals.  As  soon  as  grazing 
animals  are  removed  and  conditions  are 
made  difficult  for  the  farmer  this  sort 
of  thing  results.  I suggest  it  is  primarily 
the  removal  of  grazing  animals  that  has 
caused  the  present  condition  of  Fern- 

worthy  Circle, ^There  is  no  sugge-s- 

tion  on  our  part  that  we  do  not  want 
to  have  grazing  animals.  The  first  picture 
of  Fernworthy  is  typical  of  the  rough 
grazing  land  on  the  Moor  which  has 
always  been  just  the  same.  I could  show 
you  similar  places  where  animals  have 
always  grazed  since  time  immemorial. 

5728.  Therefore  is  not  the  best  way  of 
achieving  your  object  to  make  quite  cer- 
tain that  the  commoners,  or  the  sur- 
rounding farmers,  have  the.  best  possible 
facilities  to  continue  the  grazing  effec- 
tively?  We  should  hope  to  see  them 

return  to  the  good,  husbandry  of  40  or 
50  years  ago. 


5729.  If  farmers  say  that  under  modern 
conditions  they  must  have  temporary 
fencing  to  practise  good  husbandry, 
would  not  amenity  interests  be  served 

at  the  same  time? T do  not  see  how 

fencing  has  in  fact  improved  the  grazing 
at  Fernworthy  Circle.  The  original  graz- 
ing there  before  afforestation  was  exactly 
similar  to  the  grazing  on  the  open  com- 
mons, just  as  it  always  was  before  Dart- 
moor was  inclosed  at  all. 

5730.  But  was  that  not  also  before 
there  was  the  present  menace  of  in- 
creased public  access  which  makes  the 
keeping  of  cattle  and  sheep  so  difficult? 
-- — Mr.  Somers  Cocks:  I cannot  agree 
that  it  does.  The  public  has  had  access 
to  Dartmoor,  though  certainly  not  in  the 
numbers  of  today,  for  a great  many 
years  and  there  has  been  very  little  con- 
flict between  the  two. 

5731.  But  amenity  interests  regrettably 
do  not  eat  the  grass.  Do  you  not  agree 

that  there  must  be  grazing? ^Yes. — 

Mr.s.  Sayer:  1 do  not  think  that  any- 
where in  our  memorandum  have  we  said 
that  there  must  be  no  grazing. 

5732.  But  how  in  your  opinion  can 
amenity  interests  be  merged  with  proper 
farming  interests?  Is  good  grazing  not 

what  is  really  wanted? Mr.  Somers- 

Cocks:  Yes. — Mr.  Radford:  I would  go 
so  far  as  to  say  that  amenity  interests 
would  never  have  been  better  served  if 
Dartmoor  had  been  made  a national  park 
100  years  ago  before  so  much  inclosure 
took  place.  People  do  not  interfere  with 
the  grazing  of  the  animals  at  all. 

5733.  Mr.  Floyd:  Have  not  motor  cars 
made  good  grazing  more  difficult  without 
fencing?  In  former  days  there  were  not 

so  many  of  them. Mr.  Somers 

Cocks:  T think  that  is  a valid  point.  A 
large  portion  of  the  two  main  roads 
which  cross  the  Moor  are  already  fenced, 
though,  and  have  been  fenced  for  a 
great  while.  In  my  own  experience  one 
is  just  as  likely  to  meet  groups  of  ponies 
in  the  so-called  fenced  areas  as  on  the 
open  commons  outside  them.  I do  not 
believe  that  fencing  the  roads  would  be 
the  answer  to  the  problem  of  cattle  and 
ponies  on  main  roads. 

512)A._  Chairman:  Are  cattle  grids 

needed  as  well? Cattle  grids  will  only 

prevent  the  ponies  leaving  the  commons 
and  entering  the  inclosured  land.  Wher- 
ever there  is  a fence  there  must  be  a gate. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


EVIDENCE  OF  THE  DARTMOOR  PRESERVATION  ASSOCIATION 


1243 


and  wherever  there  is  a gate  it  may  well 
be  left  open.  I do  not  believe  that  fenc- 
ing along  the  Dartmoor  main  roads 
would  have  the  benefits  which  are  hoped 
for  as  a result  of  the  enormous  expense 
required.  I should  say  that  nearly  half 
of  the  main  roads  across  Dartmoor 
already  run  between  inclosures. 

5735.  May  we  now  turn  to  the  memo- 
randum on  antiquities? Mr.  Rad- 

ford: I would  like  to  elaborate  certain 
of  the  points  in  it.  I have  headed  it 
by  a statement  of  the  archaeological  posi- 
tions which  I hold.  I am  not  formally 
giving  evidence  on  behalf  of  those 
societies,  but  the  problem  has  been  con- 
sidered by  the  Councils  of  the  Prehistoric 
Society  and  of  the  Devonshire  Associa- 
tion on  a number  of  occasions  and  I am 
satisfied  that  the  main  lines  of  this  memo- 
randum are  in  accordance  with  what  the 
archaeological  societies  would  desire. 

The  memorandum  is  concerned 
primarily  with  Dartmoor.  It  applies  to 
Exmoor  to  a lesser  extent  because  the 
concentration  of  antiquities  on  Exmoor 
is  so  much  less  than  on  Dartmoor.  It 
also  applies  to  a certain  extent  to  the 
commons  on  both  the  Greensand  and  the 
Culm  measures  in  Devon,  which  have  a 
very  large  concentration  in  certain  areas 
of  Bronze  Age  Barrows  ; but  the  pro-blem 
of  antiquities  is  less  important  in  areas 
other  than  Dartmoor.  The  great  interest 
on  Dartmoor  is  not  so  much  in  the 
individual  antiquities,  important  as  they 
are,  as  in  the  concentration  of  so  many 
antiquities  ,in  a single  area,  allowing  the 
area  to  be  used,  if  I may  so  put  it.  as 
an  open  air  laboratory  for  the  examina- 
tion of  the  development  of  settlement 
throughout  long  periods  of  human  his- 
tory, particularly,  in  the  case  of  Dart- 
moor, from  2000  B.C.  to  200  B.C.,  and 
later  throughout  the  Middle  Ages.  The 
nearest  comparable  areas,  in  this  country 
are  the  uplands  of  Merioneth  and 
Caernarvonshire ; but  I am  prepared  to 
state  categorically  that  there  is  no  other 
area  south  of  the  Peiinines  with  a similar 
concentration  where  settlements  can  be  so 
conveniently  studied — I do  not  know  the 
north  of  England.  There  are  similar 
areas  again  in  Scotland. 

Secondly,  the  importance  of  this  area 
is  that  one  can  see  these  settlements  with 
their  accompanying  fields  against  their 
pastoral  background.  It  is  not  sufficient 
to  do  all  that  it  is  possible  to  do  under 


the  Ancient  Monuments  Act— that  is,  to 
preserve  the  individual  antiquities.  The 
open  moorland  between  the  antiquities 
is  an  essential  part  of  the  natural  setting 
of  these  monuments  and  needs  in  certain 
cases — I do  not  urge  in  every  case — to 
be  preserved  for  both  the  purposes  of 
study  and  for  their  appreciation  by  the 
general  public. 

Thirdly,  as  regards  preservation,  I 
would  emphasise  that  adequate  grazing  is 
necessary.  Adequate  grazing  and,  I would 
add,  improvement  of  the  pasture — as 
long  as  it  does  not  involve  deep  plough- 
ing or  disturbance  of  the  antiquities, 
which  cover  a comparatively  small  area 
— are  desirable.  Fencing  has  two  diffi- 
culties ; first,  it  spoils,  the  setting  from 
an  amenity  point  of  view  and  must  be. 
worked  out  on  a ‘ give  and  take  ’ basis : 
secondly,  it  is  a psychological  deterrent 
to  visitors — visitors  seeing  a fence  along- 
side the  road  are  liable  to  regard  the 
land  beyond  as  private  property.  From 
the  point  of  view  of  the  student  of  anti- 
quity there  should  be  as  much  access  as 
possible.  Therefore,  from  that  particular 
point  of  view  fencing  of  the  main  roads 
is  undesirable.  It  may  nevertheless  be 
so  desirable  from  other  points  of  view 
that  I would  admit  that  it  must  be  done. 

As,  regards  access,  I would  emphasise 
the  point  that  one  wants  access  for  two 
classes  of  people ; first,  for  those  who. 
for  lack  of  time  or  lack  of  physical 
heailth,  are  not  able  to  go  more  than  a 
short  distance  from  the  road.  Open  access 
IS  needed  to  some  of  the  better  antiquities 
which  can  be  visited  by  the  more 
sedentary  among  us.  One  also  wants 
access  for  those  who  are  prepared  to 
go  on  foot  or  on  horseback—what  I may 
term  by  natural  means  of  locomotion — 
so  as  to  avoid  this  slow  penetration  of 
roads  right  into  the  hitherto  unspoiled 
parts  of  the  Moor.  There  is  nothing  more 
damaging  to  the  appreciation  of  the  pre- 
historic antiquities  than  a modern  road 
crawling  up  into  the  Moor,  even  if  un- 
fenced. Those  are  my  principle  points. 

5736.  Professor  Stamp:  Do  we  not 

come  back  to  the  point  that  you  are  best 
served  by  the  continuance  of  good  con- 
trolled grazing? That  is  absolutely  so. 

5737.  Is  there  not  also  the  modern 
difficulty  that  as  soon  as  a piece  of 
ground  is  well-grazed  it  becomes  easy  for 
a motor  car  to  be  driven  over  it,  and 
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the  very  thing  one  wants  to  avoid  be- 
comes possible? -I  would  say  that 

there  are  very  few  parts  of  Dartmoor 
where  a motor  oar  can  bo  driven  over 
the  oiien  moor — a jeep  or  something  of 
that  sort,  yes,  but  not  a motor  car.  The 
type  commonly  ii.sed  by  tlie  vkitor 
especially  cannot  be  driven  over  the 
granite-strewn  land. 

5738.  Should  the  object  be  to  provide 
the  commoners  with  the  best  grazing 

provided  it  does  not  mean  fencing? 

I would  not  put  it  oxaclly  that  way.  I 
would  like  to  provide  them  with  the  be.st 
grazing  provided  it  did  not  mean  the  di.s- 
turbance  of  the  .surface  in  the  compara- 
tively small  area  of  the  actual  antiqui- 
ties: as  to  fencing,  the  less  fencing  the 
better  from  my  point  of  view,  but  if  it 
were  put  as  a choice  between  no  grazing 
without  fencing  and  grazing  with  a fence 
then  I should  prefer  to  have  grazing 
with  fencing.  For  me  as  J say  the  less 
fencing  the  belter,  particularly  where 
fencing  means  culling  Ihe  Moor  up  into 
small  fields.  I would  much  prefer  to  see 
the  roads  enoto.sed  on  both  sides  for  their 
whole  length  with  concrete  po.st.s  and 
rails  than  a comparatively  small  area  cut 
up  into  ten-acre  fields,  both  from  the 
amenity  point  of  view  and  from  the  jxiint 
of  view  of  the  appreciation  of  antiqui- 
ties. But  1 am  not  advocating  fencing 
along  the  roads. 

.5739.  Dr.  Hoskim:  Supposing  there  had 
to  be  fencing  in  certain  places,  have  you 
any  views  about  the  kind  of  fencing 
which  is  least  objectionable?— I think 
that  all  kinds  of  fencing  are  objection- 
able. But,  given  that  one  has  to  have  a 
fence  about  6 feel  high,  personally  1 
would  have  no  objection  to  post  and  wire, 
though  many  archaeologists  and  many  of 
my  friend.s  would  be  bitterly  oppo.scd  to 
it.  It  is  a qiieslion  of  choosing  the  one 
which  is  going  to  last  longest,  need  least 
repains  and  be  most  olfcctive,  because 
nothing  is  more  dangerous  than  a fence 
which  allows  cattle  on  lo  the  road  in  the 
inclo.sed  part  of  the  Moor.  On  the  open 
Moor  cattle  tend  to  go  sideways  ; it  is 
on  the  inclosed  Moor  that  accidents  hap- 
pen. r think  one  ought  to  use  the  most 
practical  type  of  fencing,  and  I would 
not  like  to  say  categorically  which  that 
is. 

5740.  But  which  is  best  from  an 
aesthetic  point  of  view,  bearing  in  mind 
the  need  for  long  life  as  well? As  I 


say,  I would  have  no  objection  to  con- 
crete po.sts  and  wire,  which  is  probably 
the  least  objectionable  iiestheiically — it 
is  comparatively  small  and  the  nature 
of  the  Moor  dwarfs  it. 

5741,  What  about  dry  .stone  walks? 

In  some  ways  from  a distance  they 

are  more  prominent  than  concrete  osi,s 
and  rail  and — I stand  lo  be  corrected 
on  this — I feel  they  are  not  very  .secure. 
They  can  bo  pushed  down  easily  and  ate 
very  costly 

5742.  Profe.wmr  Skimp ; What  do  your 

colleagues  think  of  your  views  on  fenc- 
ing?  Mr.  Soim'r.i  CiH-h".  In  one  or 

two  cases  where  fencing  has  been  pul  up 
oIRcially  it  has  been  larch  |x>sts  and  wire. 
Moreover  dry  stone  walling  on  Dart- 
moor tends  to  use  up  an  enormous 
number  of  the  anliquilie.s ! Mr. 
Spttoner'.  It  is  dilTicult  lo  erect  any  fenc- 
ing which  will  keep  in  moorland  sheep, 
which  are  perhap.s  some  of  ihe  worst 
culprits  on  the  road.  Passing  on  lo  more 
general  consideralions  abtiul  the  flora 
and  fauna,  the  Dartmoor  Preservation 
Association  is  concerned  to  preserve  as 
much  as  possible  of  the  open  anti  natural 
character  of  tile  more  central  regions, 
and  it  is  likely  ns  lime  pas.ses  to  heconte 
increasingly  concerned  with  the  inlegrily 
of  those  areas  that  have  renuiined  un- 
inoteod  and  uncultivalcd.  Thi.s  aim  is 
also  in  complete  harmony  with  Ihe  main 
objects  for  which  the  National  Park  was 
co-n,stitutcd.  r admit  that  there  is  really, 
I ,siippo.se,  no  part  of  the  Moor  wiiicli  is 
completely  natural,  but  tliat  is  rather  a 
pedantic  consideration,  because  so  much 
of  it  ks  the  next  best  thing  to  licing 
natural.  The  upper  and  wilder  parts  with 
which  I am  mainly  concerned  are  grazed 
to  a large  exlenl,  as  they  also  were  under 
natural  conditions  when  deer  were  the 
representative  ungulates  and  not  farm 
stock.  So  from  that  point  of  view  it  has 
always  had  some  sort  of  grazing. 

The  aim  of  preserving  the  natural 
character  as  far  as  possible  cannol  be 
properly  carried  oul  unless  we  give  atten- 
tion to  the  preservation  of  the  native 
flora  and  fauna — the  native  vegetation 
and  animal  life.  Thc.se  are,  in  fact,  in- 
tegral parts  of  Dartmoor. 

An  additional  point  lo  thks  aim  is  tlint 
Dartmoor,  or  rather  a part  of  it,  figures 
amongst  those  areas  that  have  been 
selected  in  the  national  plan  for  nature 
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conservation  ; and  Dartmoor  makes  its 
own  unique  contribution  to  this  scheme 
for  preserving  a cross-section  of  charac- 
teristic bits  of  natural  Britain.  The  Nature 
Conservancy  have  views  on  this  subject, 
of  course,  and  t think  it  is  correct  to 
say  that  they  are  definitely  interested 
in  some  of  the  upper  parts,  apart  from 
the  land  they  own  in  Yarner  Wood, 

But  you  may  ask  is  there  any  meaning 
in  attempting  to  carry  out  this  aim.  Tn 
practice  it  largely  resolves  itself  into  a 
well  known  formula — ‘ leave  Nature  to 
herself'.  The  granite  rock  gives  rise  to 
.soils  of  certain  types,  which  produce 
characteristic  vegetation,  which  in  turn 
will  come  to  support  a charaoteristic 
fauna.  Policy,  therefore,  has  simply  to 
he  directed  towards  (i)  checking  major 
interference  with  soil,  drainage  or  vege- 
tation, and  (ii)  preventing  undesirable 
destruction  of  animal  life. 

Apart  from  that,  individual  species  of 
plants  or  animals  may  require  special 
protection  or  encouragement,  as  in  fact 
is  being  given  :it  the  moment  to  the  plant, 
the  Dorset  Heath,  by  the  Forestry  Com- 
mission, and  ha.s  on  occasions  been  given 
to  the  Montagu  Harrier,  On  the  other 
hand,  a few  spccie,s  may  lend  to  become 
too  numerous  under  present  conditions 
and  so  need  reducing  in  numbers,  .Several 
species  might  qualify  for  this  category- 
bracken,  the  crow,  and  perhaps  the  fox 
also. 

Special  species  aside,  fropi  a conser- 
vation aspect  it  is  important  to  retain 
large  tracts  of  the  natural  heather  moor- 
land, This  is  something  quite  apart  from 
the  neccs,sity  or  the  desirability  for 
having  large  areas  grazed.  It  is  assumed 
that  there  will  be,  or  there  can  be  suffi- 
cient wild  stretches  of  natural  heather  or 
whortleberry  still  left,  in  suitable  ground. 
These  are  features  of  the  natural  vegeta- 
tion which  both  visitors  with  only  a 
general  interest  and  the  specialist  expect 
to  find  in  the  drier  part.?  of  the  iipj^r 
Moor.  It  is  also  important  from  floristic, 
faunistic,  and  water-conservation  aspects 
to  retain  the  major  bog  areas,  both  in 
depressions  and  over  the  .shoulders  of 
hills.  The  three  stunted  oakwoods,  in 
particular  Wistman’s  Wood,  should  also 
be  preserved  from  destruction  ; and  the 
latter  .should  not  bo  cut  at  all.  That  is 
just  a quick  summary;  of  the  sort  of 
areas  that  are  of  especial  interest. 


Various  other  points  crop  up.  While 
swaling,  a feature  we  have  not  mentioned 
yet,  can  be  a useful  aid  to  nature  in 
removing  old  heather  growth  and  in 
accelerating  the  new  by  sweetening  the 
soil,  it  can  easily  be  overdone,  and  is 
one  of  the  agricultural  practices  which 
might  well  be  better  regulated.  As  a start 
I suggest  that  unauthorised  burning 
should  be  strictly  prohibited  as  far  as 
it  can  be.  Bracken  is  also  a special  prob- 
lem below  a certain  level,  since  it  is  one 
of  those  native  plants  which  have  been 
unduly  encouraged  by  interference  with 
natural  conditions.  It  tends  to  grow  on 
ground  the  soil  of  which  has  been  dis- 
turbed and  then  allowed  to  go  wild 
again.  It  also  tends  to  grow  on  over- 
swaled  ground. 

Finally,  I come  to  the  point  that  tradi- 
Hional  grazing  pifactices  conform  well 
with  the  aims  of  flora  conservation.  Mis- 
conduct, such  as  over-stocking  or  over- 
swaling,  react  adversely  on  both.  How- 
ever, it  the  farmers  develop  more 
ambitious  aims  and  attempt  to  turn  large 
tracts  of  moorland  into  pure  grass  by 
modern  treatments  (should  this  be 
feasible),  the  status  quo  would  be  badly 
shaken.  The  D.P.A.  and  the  Dartmoor 
Commonens’  Association  might  then  part 
company. 

The  conclusion  is  that  the  need  for 
conserving  the  native  flora  is  too  im- 
portant a consideration  to  allow  the 
farming  community — whether-  landlords 
or  commoners — to  be  final  arbiters  of 
how  the  surviving  waste  lands  should  be 
treated,  particularly  if  developments  on 
any  appreciable  scale  are  contemplated. 

5743.  Chairman-.  One  point  of  interest. 
What  is  lutriue'?  I have  read  that  the 
commoners  are  entitled  to  take,  among 
other  things,  deer,  fox,  cat,  wolf,  hai’e 
anil  lutrine,  wherever  they  are  found. — 
1 1 refers  to  otters. 

5744.  Professor  Stamp:  What  is  the 
effect  as  far  as  the  natural  fauna  is  con- 
cerned of  the  type  of  afforestation  which 

has  been  oarri^  out? ^That  is  rather 

interesting.  To  start  with,  while  the  trees 
are  young  and  the  area  is  fenced  off, 
there  is  a very  much  thicker  vegetation 
and  therefore  some  extra  cover  which  is 
favourable  for  some  species  which  have 
benefited  by  it,  including  some  interest- 
ing ones,  such  as  black  grouse,  for 
instance,  and  Montagu  Harriers.  That  is 
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all  very  well  £oc  the  time  being,  but  when 
the  trees  grow  up  and  reach  a good 
height  those  species  go  again,  and  one  is 
left  with  a much  duller  type  of  fauna  in 
the  conifer  wood. 

5745.  You  refer  to  a conifer  wood. 
Would  not  mixed  plantations  benefit,  on 
the  whole,  the  maintenance  and  perhaps 

expansion  of  existing  fauna? ^They 

add  some  variety,  particularly  in  the 
lower  reaches  of  the  valleys.  For 
example,  round  Burrator  there  are 
patches  of  'both  conifer  and  deciduous 
trees  which  I .should  say  serve,  if  any- 
thing, to  add  to  the  amenities  of  the 
area.  I do  think,  though,  that  .planting 
conifers  in  the  upper  region  adds  a very 
alien  clement. 

5746.  Is  it  important  to  have  certain 
selected  places,  as  the  Nature  Con- 
servancy has  elsewhere,  for  special  con- 
servation, or  should  we  conclude  from 
your  evidence  that  yon  want  the  whole 
of  Dartmoor  brought  under  a general 
scheme  of,  shall  we  call  it,  wild  life 

management? 1 think  Dartmoor 

would  be  served  better  by  a general 
scheme  because  few  things  of  special 
infere.s.t  are  particularly  isolated.  The 
main  interest  is  in  the  generally  charac- 
teristic types  of  birds  and  animals  which 
range  over  all  of  it. 

5747.  We  have  been  repeatedly  told  that 
the  aim  of  a national  park  in  en- 
couraging pnblic  access  is  inoompatible, 
broadly  speaking,  with  nature  conserva- 
tion and  that  the  two  aims  are  entirely 
different  and  mast  be  kept  separate.  Do 

you  agree? 1 do  not  agree  with  that ; 

I think  they  are  largely  supplementary. 
It  is  only  in  special  oase.s  where  they 
cla.sh.  If  'there  were  a rare  species  of 
animal  confined  to  one  particular  part  of 
the  Moor,  it  might  then,  as  a special 
ca.se,  he  necessary  to  take  some  special 
precautions  in  that  particular  valley,  but 
these  instance  do  not  arise  now.  I know 
they  might  do  in  other  areas,  hut  they 
do  not  arise  on  Dartmoor. 

5748.  They  certainly  arise  in  other 
parts  of  the  country,  where  great  care  is 
exercised  in  not  giving  the  exact  location 
of  a rare  plant. — -'It  is  not  a problem 
in  Dartmoor.  Another  thing,  of  course, 
I mentioned  was  ‘ leave  Nature  to  her- 
self.’ There  are  other  nature  areas  where 
one  cannot  do  that.  In  the  Fens,  for 
example,  continuous  management  is 
necessary  to  maintain  the  statu.s  quo. 


5749.  Do  you  not  also  have  in  tte  olay- 
pils  on  the  Dartmoor  fringes  a wonder- 
ful new  and  dillerent  type  O'f  environ- 
ment for  plants  and  animals? 'They 

are  not  very  attractive  from  that  point 
of  view. 

.5750.  Chairman:  Are  the  clay  work- 
ings on  common  land? Mrs.  Sayrr: 

Largely ; I think  almost  entirely. — Mr. 
Somer.i  Cocks:  That  is  .so. 

5751.  Arc  they  insUinces.  of  lords 
of  the  manor  making  use  of  their 

mineral  rights? The  workings  on  Lee 

Moor  are  owned  by  one  of  the  china  clay 
companies,  who  are  the  lord  of  the 
manor. 

5752.  Did  they  buy  the  lordship? 

Yes. 

5753.  Do  'the  commoners  raise  any 
objection  to  thi.s  interference  with  the 

surface? 1 do  not  think  they  have 

had  much  opportunity  to  do  so.  I think 
the  present  development  of  the  china  clay 
areas  is  not  greatly  in  exce,s.s  of  what  it 
was  before  the  war,  -but  the  area  allo- 
cated for  any  future  development  the 
companies  may  wish  to  undertake  is  very 
greatly  in  excess  of  that,  and  1 think  1 
am  right  in  saying  that  the  commoners 
have  had  no  opportunity  to  make  their 
views  known  at  all. 

57.54.  Next,  in  paragra'ph  43  of  your 
memorandum  there  is  a di.scussion  of 
commercial  peat  working.  Is  that  going 

on  still? It  was  up  to  a few  year.s 

ago  at  Rattlebrook,  but  I think  I am 
right  in  saying  that  i.s  not  done  at  all 
now. 

5755.  Prnfes.sor  Stamp:  What  is  the 
attitude  of  the  Association  towards  the 
working  of  china  clay?  Have  you  any 

.strong  views  on  that? SVe  reall.se  it 

is  in  the  national  interest  that  china  clay 
should  be  worked,  hut  we  would  like 
to  be  much  more  assured  that  all  other 
sources  which  are  not  in  national  .parks 
have  been  fully  explored  before  a 
national  park  is  attacked.  We  also  feel 
a great  deal  more  could  be  done  towards 
clearing  up  the  mess  when  the  clay  com- 
panies have  finished.  It  is  by  any  stan- 
dards unsightly  development. 

5756.  I have  found  n remarkable 
cleavage  of  opinion  between  th-osc  who 
refer  to  ‘ these  unsightly  white  mounds  ’ 
and  thase  who  say  ‘ there  is  a glistening 
white  monumeint  which  tells  us  when  we 
are  nearing  Britain  a,nd  can  be  seen  far 
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out  in  the  Channel  as  one  approaches 

the  shores  of  home.’ 1 must  admit 

that  this  is  the  first  time  I have  ever 
heard  the  latter  view  expressed. 

5757.  When  a little  while  ago  in  my 

own  village  in  Cornwall  the  children 
were  asked  where  they  would  like  to  go 
for  their  Sunday  school  treat  they  chose 
the  St.  Austell  pits  because  they  were 
so  exciting  ; they  were  something  novel, 
something  attractive  to  the  new  genera- 
tion.  1 expect  the  new  generation 

cannot  remember  the  land  before  the 
china  clay  pits  were  there.  A beautiful 
part  of  Dartmoor  has  already  been 
allocated  for  this, — Mrs.  Sayer:  With 
reference  to  the  fascination  of  these 
works  and  their  effect  on  the  new 
generation,  I might  parallel  that  with  the 
visitors  who,  perhaps  like  the  school- 
children going  to  play  on  the  china  clay 
heaps,  come  in  very  large  numbers  in 
their  cars  and  just  stand  and  gaze  at  the 
Prison  for  hours  and  hours. 

5758.  Chairman : Would  you  want  to 

go  as  far  as  to  abolish  mineral  rights  if 
amending  legislation  were  passed  for 
commons  ? No. 

5759.  In  your  memorandum  I think 

you  complain  about  not  merely  the 
mineral  rights  we  have  mentioned  but 
quarries,  for  example,  as  well?  You 
say ; ‘ Any  extension  of  china  clay  or 
other  industrial  developments  . . . 

beyond  the  amount  now  allocated  to 
them  . , . would  be  strongly  opposed.  . . 

The  vital  words  here,  I think,  are 

‘for  reasonable  expansion  We  feel  that 
for  a national  park  the  cliin-a  clay 
workings  have  already  gone  almost  far 
enough,  but  the  amount  which  has  been 
[illocat^  for  future  working  is  infinitely 
too  large  for  a national  park  in  our 
view. 

5760.  Do  you  wish  to  take  away  any 
rights  to  work  minerals  except  those 

which  are  already  being  used? ^Yes, 

if  you  include  the  extension  which  the 
companies  already  have  been  granted. 
They  are  working  about  500  acres  of 
Shaugh  and  Lee  Moors.  Part  of  that 
total  is  rather  scattered  and  the  pieces 
of  undeveloped  land  in  between  would 
not  be  very  much  despoiled  by  being 
worked  in  the  same  way.  But  when  the 
companies  wish  to  cross  the  border,  and 
tiike  in  something  like  1,000  acres,  of 
the  National  Park,  open  moorland  and 


valuable  common  land  right  up  to  the 
western  wall  of  Dartmoor,  then  we  think 
that  is  going  much  too  far ; and  if 
stopping  that  means  taking  away  some- 
body’s mineral  rights,  then  that  is  what 
we  think  should  be  done.  There  must  be 
a limit.  I realise  we  could  not  take  every- 
body’s mineral  rights  away  and  make  the 
clay  companies  reinstate  the  500  acres 
they  are  already  working. 

5761.  Professor  Stamp:  Would  you  be 

satisfied  to  allow  the  working  with 
adequate  provisions  for  the  reinstatement 
of  the  land  afterwards?  China  clay  is 
extremely  valuable,  and  Dartmoor  is  the 
only  part  of  the  country,  and  one  of  the 
few  parts  of  the  world,  in  which  it  is 
found  in  any  great  quantity. 1 cer- 

tainly hope  that  there  will  be  stringent 
regulations  about  the  rehabilitation  of  the 
land  within  the  limited  area  which  we 
feel  is  reasonable  for  the  companies  to 
work.  But  to  let  them  have  the  whole  of 
their  thousand  acres  of  unspoiled  moor- 
land because  there  will  be  rehabilitation 
later,  wo  feel  would  not  be  good  enough. 
I do  not  see  bow  one  can  rehabilitate  a 
pit  which  goes  down  unendingly.  More- 
over once  the  plant  and  buildings  were 
installed,  I am  afraid  that  it  would  cost 
so  much  to  return  all  the  land  to  an 
absolutely  pleasant  and  natural  condi- 
tion of  good  rough  pasture  that  I do  not 
feel  it  could  be  done ; it  would  not  be 
an  economic  possibility. — Mr.  Spooner: 
Some  'Of  us  cannot  understand  w’hy 
abandoned  pits  cannot  be  filled  in  with 
the  new  waste. 

5762.  That  was  what  I had  in  mind 
when  I talked  of  rehabilitation.  Surely 
in  the  course  of  a generation  no  one 

would  be  any  the  wiser. Mrs.  Sayer: 

I am  afraid  there  would  be  a very  loud 
howl  from  the  china  clay  companies  if 
they  were  asked  to  do'  that.  1 expect  you 
have  seen  the  size  of  the  heaps  and  can 
guess  what  it  would  be  likely  to  cost. 

5763.  Mr.  Floyd:  On  open  cast  iron- 
stone workings,  which  are  more  general, 
there  are  the  most  stringent  conditi'Ons 
as  to  reinstatement.  China  clay  mining, 
being  an  old  industry,  was  perhaps 
allowed  to  work  under  less  regulation, 
but  it  seems  possible  there  might  be  a 
case  for  some  reinstatement  even  so.  Has 
there  been  any  controversy  about  rein- 
statement as  there  has  been  over  iron  ore 

working  in  Northamptonshire? ^There 

has  been  no  attempt  to  reinstate  the  land. 
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— Mr.  Radford : A china  clay  pit  is  com- 
paratively small  and  comparatively  deep, 
and  the  amount  of  waste  similarly  tends 
to  be  ooniparatively  small  and  com- 
paratively high.  It  is  important  that  the 
mounds  of  waste  should  be  kept  below 
the  skyline,  so  that  they  are  not  visible 
all  over  Dartmoor.  At  present  the 
allocated  area  carries  right  up  to  the 
skyline  on  the  western  part  of  the  Moor. 
Exploitation  in  that  part,  near  the  sky- 
line, would  do  far  more  harm  to  the 
general  appearance  of  Dartmoor  than 
anything  that  has  been  do.ne  hitherto. 

5764.  Chairman : On  one  other  point, 
it  has  been  suggested  that  the  right  of 
turbary  should  be  completely  abolished. 

I notice  that  in  your  last  paragraph  you 
say  it  is  a valuable  right  and  is  still 
exercised.- — -Mr.y.  Sayer:  Yes,  I saw  it 
exercised  by  the  tenant  of  Spaders’.  Farm 
only  last  summer  ; quite  a number  of 
people  out  turf  there.  My  family  actually 
also  exercises  the  right ; we  out  ‘ vags  ’ 
and  peat.  We  do  so  as  Venville  tenants. 

5765.  Do  you  not  then  take  away  part 
Of  the  soil  of  the  common?^ — ^If  you 
could  see  the  small  arhount  involved  1 
do  not  thltik  you  would  feel  it  could  do 
very  much  harm  to  the  bog  where  we 
cut  it.  I know  that  the  jieat  bog  where 
we  cut  our  turf  is  a long-established  one 
on  the  Forest  of  Dartmoor  Where  our 
little  efforts  are  as  nothing  to  the  ridges 
of  the  did  days. 

5766.  Is  it  not  difficult  to  distinguish 
between  the  commoner  cutting  peat  for 
his  own  use  and  the  cutting  of  peat  for 
sale7 — —Cutting  peat  for  sale  is 
unlawful. 

5767.  But  if  the  oomnionea:  can  law- 
fully do  it,  is  it  not  very  difficult  to  stop 
it  being  done  on  a commercial  scale? 

^No.  A coiritaercial  scale  means  a 

much  bigger  scale.  There  are,  for 
example,  the  Rattlebrook  peat  works 
where  the  Duchy  has  given  licences  to 
various  undertakings  that  have  started 
rather  hopefully  to  cut  the  peat  on  a 
commercial  scale — there  have,  I think, 
been  five  failures.  One  only  needs  to  see 

(The  witnes 


it  to  realise  the  great  difference  between 
commercial  peat  taking  and  the  ordinary 
taking  of  peat  by  individuals  with  rights 
of  turbary. 

5768.  You  mention  selling. off  ‘appre- 

ciable areas  of  good  Uirt  on  their 
comtttons  as  a commercial  proposi- 
tion. . . .’  Flow  can  that  be  done? 

This  was  on  Harford  Moor.  There  was 
great  objection  to  it.  What  ha.s  happened 
since  I do  not  know.  We  were  told  we 
could  not  do  very  much  about  it. 

5769.  Professor  Stamp-.  What  is  the 
right  of  turbary  as  exercised  by  cottagers 
who  live  close  to  the  Moor — do  they 
skim  off  the  best  turf  for  their  from 

gardens? 1 do  not  think  they  do  ; it 

is  the  surface  ‘ vags  ’ which  they  cut  wilh 
which  to  start  their  fire. 

5770.  Could  not  a common  be  ruined 
by  people  skimming  off  the  best  turf  for 

Uieir  lawns? Mr.  Somers  Corks'.  I do 

not  believe  that  is  legal  oil  the  Moor. — 
Mr.  Baker : There  is  no  right  for 

commoners  to  take  turf  tor  that  purpose. 

5771.  Chairman-.  But  cannot  a 'Yen- 
villo  tenant  take  ‘ anything  which  is  good 

for  him’? Mr.  Radford:  Turf  was 

originally  out  under  that  rule  for  building 
the  walls  of  houses,  a practice  Which  has 
gone  out  Of  favour  in  this  country  for 
well  over  fifty  years.  The  only  place  I 
have  seen  it  exercised  in  living  memory 
— at  least  I have  not  Seen  it  actually 
being  used  but  I know  it  has  been  used 
— ^was  in  Orkney ; it  is  still  used  in  the 
Faroe  Islands  and  Iceland.  That  is  the 
sense  in  which  turf  could  fee  cut.  The 
tight  was  in  quite  common  usage  in  mid- 
Wales  down  to  the  1860’s. 

5772.  But  would  it  not  be  very  dilli- 
oult  if  one  saw  a commoner  digging  turf 
to  determine  whether  he  was  going  to 
build  a wall  with  it  or  put  it  on  his  front 

garden? Mrs.  Sayer:  1 think  one 

would  be  able  to  tell  by  the  nature  of 
the  turf. 

. Chairman : Thank  you  very  much, 
Mrs.  Sayer  and  gentlemen,  for  coming 
along  today  and  tor  the  information  yoti 
have  given  us. 

!S  withdrew.) 


Crown  copyright  reserved 


Printed  and  published  id  Great  Britain  by 
Her  Majesty’s  Stationery  CIffice 

(30348)  Wt.  4335— 1 K3  10/57  D.L. 


S.O.  Code  No,  73  -30-48 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


ROYAL  COMMISSION  ON  COMMON  LAND 


MINUTES  OF  EVIDENCE 

49 


Thursday,  2nd  May,  1957 


WITNESSES 

Quantock  Commoners’  Livestock  Association 
Friends  of  Quantock 
Major  T.  F.  TroUope-Bellew 
Quantock  (1926)  Committee 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1957 

PRICE  2s.  Orf.  NET 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


List  of  Witnesses 

THURSDAY,  2nd  MAY,  1957 


Mr.  a.  Capewell,  Q.C. 

Chairman 

Brigadier  S.  C.  D’Aubuz 
Hon.  Secretary 

on^behnlf  of  Quantock  Commoner’s  Livestock  Association 


Mr.  E.  L.  Kelting,  O.B.E.,  J.P.,  M.l.C.E. 
on  behalf  of  Friends  of  Quantock 


Major  T.  F.  Trollope-Bellew 


Mr.  W.  H.  Ashwin 

on  behalf  of  Quantock  (1926)  Committee 


Printed  image  digitised  by  the  University  of  Southamptbn  Library  Digitisation  Unit 


MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 

Royal  Commission  on  Common  Land 

Shire  Hall,  Taunton 
Thursday,  2nd  May,  1957 


Present: 

Sir  Ivor  Jennings,  K.B.E.,  Q.C. 
Chairman 


Mr.  C.  M.  Floyd,  O.B.E.,  F.R.I.C.S., 
F.L.A.S. 

Dr.  W.  G.  Hoskins,  Ph.D. 

Mr.  Alan  Lubbock,  J.P.,  D.L. 

Mr.  Ivor  Morris,  J.P. 
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Mrs.  F.  B.  Paton,  J.P. 

Sir  Donald  Scott 

Professor  L.  Dudley  Stamp,  C.B.E., 
D.Sc.,  D.Lit. 

vretary 

i.  Assistant  Secretary 


Memorandum  of  Evidence  submitted  by  The  Quantock 
Commoners’  Livestock  Association 

This  Association  was  formed  at  a public  meeting  at  The  Plou^ 
on  20th  July,  1951,  under  the  auspices  of  the  Somerset  Branch  of  the  National 
Farmers’  Union. 

The  Association  i.s  one  ot  stock  holders  claiming  to  exercise  rights  of  grazing  on 
the  Quantock  Common  with  the  object  of  improving  the  pasturage  and  increasing 
the  number  -of  stock  carried.  The  stock  for  the  most  part  consists  of  sheep  of 
breeds  and  cross-breeds  suited  to  their  environment. 

There  had  in  the  past  been  other  bodies  formed  in  the  neighbourhood  for  similar 
or  parallel  purposes; 

m A committee  known  as  the  “ 1926  Committee”  was  formed  to  resist  any 
project  of  further  afforestation  and/or  enclosure  of  the  Quantock  Common 
by  the  Forestry  Commission. 

In  1949  a body  called  “ Friends  of  Quantock”  was  formed  with  the  object 
of  defending  rights  of  the  public  .on  and  over  the  Quantock  Hills. 

Also  in  1949  a body  of  commoners  and  others  interest^  in  maintaini^  the 
^ ex^t  ng  namre  of  the  Quantock  Hills  was  formed,  calling  itself  the  Quan- 

S Common  Law  Council  ”.  Its  primary  o^lrwUh  the  exem  eTf 
further  attempt  from  whatever  source  to  interfere  with  the  exercise  or 

common  rights. 

, e if  hinDt  n«;p  coLild  be  made  of  the  common  land  and  a 

it  waTfor rein  that  the  Livestock  Association  was  formed.  ^ ^ 

30389 
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Following  its  formation,  its  officers  and  committee  were  elected  and  a deputation 
met  the  Somerset  Agricultural  Executive  Committee,  together  with  the  County 
Agricultural  Officer,  the  Land  Commissioner  and  iC^niittee  land  apnt.  At  this 
meeting  the  purposes  of  the  Association  were  explained  and  the  blessing  of  the 
A.E.C.  sought  and  obtained. 

Since  its  inception  the  Association,  acting  through  its  officers  and  coinmittce,  has 
annually  decided  upon  a programme  of  burning  on  the  lull  m order  to  improve  the 
“ keep  On  each  occasion,  before  carrying  out  the  burning,  notices  have  been 
served  upon  the  local  authorities,  owners.  Fire  and  Police  (a  specimen  notice  is  at 
Appendix  1).  On  no  occasion  has  any  person  or  body  attempted  to  prevent  the 
carrying  out  of  this  burning  or  challenged  the  Association  s right  to  burn. 

Upon  one  occasion  an  adjoining  Landowner  sought  to  impound  some  sheep  which 
had  strayed  onto  his  land  from  the  Common  and  which  belonged  to  a member  of 
the  Association.  The  Association  immediately  instructed  ^l“d°rs  on  beha  f of  he 
member  and  took  the  opinion  of  Mr.  G.  D.  Squibb  (now  Q.C.).  As  the  result  of  this 
action  the  impounded  sheep  were  released  without  payment  and  there  has  been  no 
further  atterapt  to  deny  the  exercise  of  common  rights  by  members  -ot  the 
Association. 

As  the  result  of  systematic  annual  burning  of  selected  portions,  the  “ keep  ” on  the 
hill  has  been  much  improved  and  year  by  year  the  head  of  stock  grazed  thereon 
has  steadily  increased.  Members  of  the  Association  inform  the  Hon.  Secretary  each 
year  of  the  numbers  of  sheep  they  have  upon  the  hill  and  they  register  with  him  Ihe 
individual  markings  of  their  sheep  (see  Appendix  II).  Members  are  anxious  stffi 
further  to  increase  the  number  of  sheep  upon  the  hill,  with  the  ultimate  object  of 
having  at  any  rate  a part-time  shepherd  employed  by  the  Association.  Further,  the 
burning  and  improvement  of  “keep”  upon  the  hill  has  two  distinct  advantages . — 

(1)  The  number  of  sheep  can  be  increased. 

(2)  The  tendency  ot  sheep  to  stray  from  the  hill  onto  adjoining  property  is 

reduced,  because  sheep  can  now  find  keep  whatever  may  be  the  direction 
of  the  wind. 


Members  of  the  Association,  at  their  annual  general  meeting  held  at  Kilve  on  21st 
January  1957  decided  to  submit  this  evidence  to  the  Royal  Commission  and  to 
urge  that  their  common  right.,  should  not  be  interfered  with,  by  enclosure  or  other- 
wise It  is  also  desired  to  point  out  that  the  Chairman  of  the  Association  since  il.s 
inception  is  himself  the  owner  of  a substantial  proportion  of  the  common  land 
involved  which  is  subject  to  the  active  exercise  of  common  rights  and  that  he  is 
strongly  in  favour  of  the  continued  exercise  of  such  rights.  It  is  urged  that  more 
sheep  could  be  grazed  upon  the  hill  if  the  perimeter  fencing,  now  partially  enclosing 
the  common  land,  could  be  extended  and  inrproved  and  it  adequate  gateways  or 
grids  could  be  maintained.  It  is  appreciated  that  a change  in  the  Law  would^  he 
required  if  the  obligation  were  placed  upon  adjoining  owners  to  fence  against 
animals  on  the  common. 


Appendix  I 

QUANTOCK  COMMONERS’  LIVESTOCK  ASSOCIATION 

Holford,  Bridgwater, 
Somerset. 

25th  February,  195.J. 

Seasonal  Burning  ot  the  Quantock  Common 

It  is  intended  this  spring  to  burn  the  undermentioned  portions  of  the  common 
in  the  interests  of  pasture: 

(1)  Weacombe  (Bicknoller)  Hill,  south  ot  the  new  fire-break,  west  of  Ihe 

Green  Path  and  above  the  900  ft.  contour  line. 

(2)  The  area  to  the  immediate  north-west  of  Halsway  Post  between  the  Grhhn 
Path  and  the  track  to  Halsway  Hill, 
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Provisional  date ; Tuesday,  10th  March  or,  in  default,  as  soon  thereafter  as 
conditions  permit. 

(Signed)  Brig.  S.  C.  D’Aubuz, 
Hon.  Secretary. 

Appendix  II 

SHEEP  MARKINGS  1957 


OWNER 

FLANKS 

SHOULDER 

EAR 

Sayer,  F.  W. 
Saycr,  F.  J. 

S red,  red  stroke  across 
back. 

Punch  hole  both  ears. 

Prowsc,  J 

Horse  shoe  black,  near 
side. 

Black  spot. 

Semi  circular  punch. 
Left. 

Hillman,  V.  H, 
Hillman,  E. 

V.H.  Blue. 

Red  spot. 

V.H.  Tattoo. 

House,  E 

E.H.  Black. 

Black  stroke. 

Kingsbury,  F. 

K.  Blue. 

Red  spot. 

Culvcrwcll,  T. 

T.J.C.  Red. 

Red  spot  on  pin  bones. 

Hole  left  ear,  square 
hole  right  ear. 

Stockham,  F. 

F.S.  Blue. 

Blue  dot. 

Sellick,  S 

S.J.S.  Red. 

Red  spot. 

Snip  both  ears,  star 
punch  right. 

Coles,  0 

G.C,  Blue. 

Blue  line. 

Examination  of  Witnesses 

Mr.  A.  CapBWELL,  Q.C.,  and  Brigadier  S.  C.  D’Aubuz  on  'behalf  of  the  Quantock 
Commoners’  Livestock  Association 

Called  and  Examined 


sm.  Chairman-.  I should  like  first  to 
mention  that  this  is  the  forty-ninth  and 
last  of  our  public  hearings.  We  started 
taking  evidence  just  over  a year  ago  and 
wo  are  hoping  to  finish  this  morning— 
apart  that  is,  for  one  or  two  more  visits 
we  are  intending  to  make  to  commons. 

I ought  also  to  say  a few  words  about 
our  terms  of  reference.  They  are  to 
recommend  what  changes,  if  any,  are 
desirable  in  the  law  relating  to  common 
land  in  order  to  promote  the  benefit  of 
those  holding  manorial  and  common 
rights,  the  enjoyment  of  the  public,  or 
where  at  present  little  or  no  use  is  made 
of  such  land,  its  use  for  some  other 
desirable  purpose.  We  have  interpreted 
those  words  to  mean  that  out  function 
is  to  recommend  changes  in  the  general 
law : and  for  that  purpose  we  have  spent 
most  of  the  past  year  in  taking  evidence 


from  national  organisations  in  London, 
though  we  have  also  been  round  the 
country  a good  deal.  We  started  our  pro- 
vincial hearings  in  Cornwall  in  May  of 
last  year  and  we  are  now  finishing  in 
■Somerset.  We  are  also  going  to  North 
Wales  in  a fortnight’s  time  to  see  some 
common  land  but  not  to  take  evidence. 

Our  practice  has  been  to  assume  that 
the  terms  of  reference  exclude  any 
questions  relating  to  the  ascertainment 
of  individual  rights ; it  would  obviously 
be  quite  impossible  for  a Commission  of 
this  kind  which  has  no  power  to  take 
evidence  on  oath  to  determine  exactly 
what  rights  were  in  existence  on  a par- 
ticular common — in  any  case  that  is  not 
what  we  have  been  asked  to  do.  This 
means  that  although  we  are  glad  to  hear 
about  the  various  claims  which  are  put 
forward  to  common  rights  oil  individual 
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commons,  we  'look  on  them  as  examples 
of  the  kind  of  problem  with  which  the 
law  in  general  has  'to  deal.  Similarly,  pro- 
posals for  specific  changes  in  relation  to 
individual  commons  are  for  us  examples 
of  the  kind  of  problem  with  which  the 
general  law  has  to  deal.  Our  task,  as  we 
see  it,  is  to  recommend  whether  any 
changes  are  needed  to  adapt  the  law, 
most  of  which  was  developed  originally 
in  the  13th  century  and  very  much 
amended  in  the  19th  century,  to  the  con- 
ditions of  the  second  half  of  the  20lh 
century. 

Now,  may  1 thank  the  Quantock 
Commoners’  Livestock  Association  for 
their  memorandum  and  for  having 
agreed  to  come  along  and  give  evidence 
to  us.  Would  you  first  of  all  tell  us 
something  about  the  Quantock  com- 
mons? In  whose  ownership  are  they? 
Mr.  Capewell:  In  various  owner- 
ship as  far  as  we  can  ascertain.  The  com- 
mons are  undoubtedly  the  freehold  of  a 
number  of  people ; the  ownership  is  in 
various  hands. 

5774.  Are  the  owners  the  lords  of  the 

manor? ^There  are  vai'ious  lords  of 

the  manor  and  in  addition  the  freehold 
of  certain  parts  of  the  common.s  is  held 
by  other  people ; they  cannot,  of  course, 
inclose  the  land  'because  it  is  subject  to 
the  rights  of  common. 

5775.  Has  the  freehold  been  conveyed 
at  some  time  or  other  in  the  past  by  the 

lord  of  the  manor  to  someone  else? 

Yes.  There  has  also  been  one  Inclosure 
Act  and  Award.  Major  Trollope-Bellew 
is  the  owner  of  the  land  affected  by  that 
Award — one  of  1776,  1 think  it  was.  He 
is  giving  evidence  later. 

5776.  Arc  the  rest  of  the  commons  still 
in  the  ownership  of  the  lords  of  the 
manor  or  the  persons  to  whom  it  has 

been  conveyed? ^Mr.  Geoffrey 

Luttrdl  and  Lord  .St.  Audries  are,  1 
think,  owners  of  the  mineral  rights. 

5777.  By  whom  are  the  common  rights 

claimed? A variety  of  people:  that 

'led  to  a certain  difficulty  when  this 
Association  was  formed.  Ft  was  formed,  I 
think  I may  say,  at  my  instigation  with 
the  assistance  of  the  Somerset  Branch  of 
the  National  Farmers’  Union.  I made  it 
clear  that  in  the  Association  wc  should 
not  question  the  right  of  anybody  who 
chose  to  join  the  Association  to  exercise 
common  rights.  It  is  no  function  of  the 
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Association  to  question  anybody’s  claim 
to  have  such  rights  and  to  exercise  them. 
In  another  capacity  1 was  called  upon  to 
advise  an  earlier  Association  in,  1 think, 
February,  1950.  I then  had  the  oppor- 
tunity of  going  through  a large  number 
oC  statomenl.s  and  quite  a number  of 
deeds,  eight  title  deeds  and  twenty  state- 
ments. I have  had  returned  to  me  only 
the  other  day  my  opinion  of  February. 
1950,  on  this  qtiestion  and  the  position 
is  by  no  means  clear. 

The  aim  in  forming  the  Association 
was  to  help  to  keep  the  Quantock  Hills 
open  and  available  to  the  public  by  pre- 
venting further  afforestation  by  the 
Forestry  Commission.  It  was  fell  by 
many  of  us  that  they  had  gone  quite 
far  enough  and  had  inclosed  quite 
enough  land  and  that  sheep  and  the 
public,  provided  the  public  looked  after 
their  dogs,  were  not  in  the  least  incom- 
patible. We  felt  we  could  increase  the 
number  of  sheep  tmd  the  stocking 
capacitv  of  the  Hills  it  the  matter  was 
taken  in  hand  fty  an  Association  who 
wore  prepared,  as  wc  have  been,  to  work 
out  a burning  cycle  over  a period  of 
roughly  .seven  years  and  thereby  improve 
the  keep ; that  has  been  done  and  we 
have  burnt  the  Hills  for  a number  of 
years.  Unfortunately  we  were  assisted  by 
the  public  rtillicr  too  much  last  year  and 
there  were  several  rather  large  fires .so 
tills  year  wc  have  not  done  anything. 
Even  in  the  short  period  of  our  life  the 
elTcct  has  been  threefold.  We  have  in- 
creased the  number  of  sheep  on  the  Hills 
very  substanlially  and  although  when 
you  visit  the  Hills  tomorrow  you  will  not 
see  somewhere  between  1.420  and  1,450 
ewes  because  many  al  this  time  of  the 
year  are  on  the  lower  ground,  that  is  the 
approximate  population  of  owes,  to 
which  75  per  cent,  more  can  be  added 
in  respect  of  their  lambs.  .Starting  from 
somewhere  in  the  naighbourhotKl  of  600 
when  this  Association  was  formed  that 
is  the  figure  which  has  now  been  readied. 
That  is  the  first  advantage.  The  second 
advantage  derived  from  the  Association 
is  the  improvement  to  the  keep  by  bvirn- 
ing  which  has  made  more  grass  available 
for  the  .sheep.  It  means  that  the  stock- 
carrying  qualities  of  the  commons  are 
much  better  and  that  there  is  much  less 
strain  on  the  lower  inclosed  groimd  from 
the  sheep  which  graze  the  Hills.  The 
third  quite  important  advantage  is  that, 
as  members  of  the  Association  agree,  the 
quality  of  the  sheep  on  the  Hills  has 
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already  -been  imiproved.  None  of  those 
three  advantages  is  to  the  detriment  of 
the  public  at  all ; but  it  is  important  of 
course,  as  I said  before,  that  the  public 
should  be  enjoined  to  control  their  dogs.' 

5778,  Have  you  done  anything  else  to 
improve  the  sward  on  the  Hills? — -No, 
we  have  done  nothing  other  than  the 
burning.  The  hope  was  that  we  could 
build  up  sheep  numbers  steadily.  We  are 
a long  way  off  the  maximum  number  of 
sheep  which  could  be  held  on  the  Hills 
and  which  we  could  put  on.  There  ought 
to  be  somewhere  about  2,500  ewes.  We 
have  tried  to  persuade  neighbouring  land- 
owners  to  put  in  gates.  We  also  had  a 
meeting  with  the  County  Agricultural 
Executive  Committee  at  which  we  sug- 
gested that  at  some  future  date — not 
immediately — a certain  number  of  cattle 
grids,  three  probably,  would  'be  needed 
and  that  we  might  then  invite  the  County 
Agricultural  Executive  Committee  to  do 
what  they  had  done  on  Withypool  Com- 
mon, which  I understand  you  are  going 
to  vSee  this  afternoon.  Cattle  grids  have 
been  .put  in  there  and  three  or  four  other 
places  but  T do  not  think  the  time  is  ripe 
for  their  installation  on  the  Hills  yet. 
One  beneficial  effect  of  our  improve- 
menUs  has  been  that  without  owners 
having  to  repair  any  of  their  fences  we 
have  reduced  considerably  the  nuisance 
caused  by  sheep  straying  off  the  Hills. 

5779.  You  say  you  have  been  able  to 

increase  the  number  of  sheep  from  600 
to  1,500.  Do  the  commoners,  then,  claim 
the  right  to  do  that? Yes. 

5780.  As  what,  as  tenants  of  neigh- 
bouring properties? It  varies ; some 

as  tenants  of  neighbouring  properties ; 
some  by  prescription  ; and  some  as  free- 
holders with  common  rights  attached  to 
the  freehold,  as  indeed  I do. 

5781.  And  do  some  of  them  claim  in 

gross? Yes. 

5782.  Were  the  blills  ever  a Royal 

Forest? That  I do  not  know.  Ex- 

moor, of  course,  was,  but  I do  not  know 
about  the  Quantocks.  We  are  anxious 
that  there  should  be  no  change  whereby 
the  commons  would  be  inclosed  and  the 
public  excluded  or  the  commoners  ex- 
cluded from  the  exercise  of  their  rights. 
I might  add  that  it  is  not  only  the  right 
to  pasturage  which  is  claimed,  but  also 
the  right  of  turbary  and  the  right  of 
cutting  fern. 

30389 


5783.  Are  both  rights  still  exercised? 

“ — il  certainly  have  exercised  them. 

5784.  Have  you  cut  turf  for  fuel? 

1 have  cut  it  for  purposes  of  turfing.  It 
is  very  good  turf  in  some  places. 

5785.  Does  it  not  deprive  the  com- 
moners of  their  grazing? 1 suppose 

it  did,  to  a certain  extent ; but  I have 
openly  exercised  the  right. 

5786.  Professor  Stamp:  The  references 
in  your  evidence  throughout  are  to  sheep. 

Are  cattle  not  pastured  on  the  Hills? 

No,  though  there  are  wild  ponies.  One 
memiber  of  the  Association  is  interested 
in  the  wild  ponies,  the  population  of 
which,  as  nearly  as  we  can  estimate  it,  is 
about  100  mares  and  some  four  stallions 
ai  the  present  moment. 

5787.  Does  that  interfere  in  any  way 

with  your  plans  for  improving  the  pastur- 
age for  sheep? 1 do  not  think  so. 

5788.  Why  are  there  no  cattle? 

There  have  not  been  any  for  quite  a long 
time,  though  there  used  to  be  some 
originally.  On  the  Holford  side  of  the 
Hills  pigs  were  once  turned  out  in  the 
combes  but  they  have  not  been  turned 
out  there  lately. 

5789.  Chairman:  Have  ,pigs  become 

commonable  by  prescription? 1 sup- 

pose they  did  originally,  though  I do  not 
know.  We  had  a certain  amount  of  evi- 
dence about  it  when  there  was  a two-day 
inquiry  arising  out  of  the  felling  of  the 
trees  in  Hodderscombe  some  six  years 
ago.  The  timber  in  the  Combe,  which 
was  mostly  scrub,  self-seeded,  I think, 
from  the  days  when  there  was  a tannery 
near  by,  was  sold  to  a firm  of  timber 
merchants. 

5790.  By  the  lord  of  the  manor? 

Yes.  The  intention  was  to  grant  a lease 
to  the  Forestry  Commission  who  would 
inclose  and  plant  the  cleared  area.  That 
led  to  a considerable  amount  of  protest 
and  the  Friends  of  Quantock,  who  are 
later  to  be  represented  here  by  Mr.  Kelt- 
ing,  was  formed  in  order  to  contest  the 
inclosure.  They  persuaded  the  County 
Council  to  put  a preservation  order  on 
the  trees.  That  order  was  the  subject  of 
an  appeal  which  was  heard  at  a two-day 
inquiry  in  Bridgwater  but  the  appeal  was 
disallowed.  The  felling  had  started  but 
it  had  to  come  to  an  end  and  the  Combe 
has  been  left  as  it  is. 
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5791.  Had  some  of  the  land  already 

been  planted  by  the  Forestry  Commis- 
sion?  Yes. 

5792.  Was  it,  or  was  it  alleged  to  be, 

common  land? It  was  alleged  to  be  at 

the  time,  as  Mr.  Ash-win  will  later  tell 
you.  He  is  the  survivor  of  the  ad  hoc 
body  called  the  Quantock  (1926)  Com- 
mittee which  was  formed  in  1926  to  resist 
further  afforestation  in  those  days.  I have 
a coloured  map  of  a portion  of  the  Hills 
which  has  a legend  upon  it.  It  was  pro- 
duced at  the  Bridgwater  inquiry  to  show 
the  Forestry  Commission’s  intentions. 
They  have  indicated  what  they  call 
vantage  points  and  fencing  areas  in  this 
map. 

5793.  Mr.  Lubbock:  What  is  the 

approximate  acreage  of  the  Hills  and 
how  many  members  are  there  of  the 

Association? ^The  Association  has,  I 

think,  31  members;  but  the  exact  acreage 
I am  unable  to  give  you— Brigadier 
D’Aubuz:  It  is  about  33  square  miles  of 
which  about  15  square  miles  are  com- 
monable.— Mr.  Capewell : I do  not  think 
any  attempt  has  ever  been  made  to  take 
it  off  the  plan  accurately. 

5794.  Professor  Stamp:  You  refer  in 
your  memorandum  to  the  systematic 
'3urning  and  the  improvement  of  the  keep 
:or  purposes  of  grazing  by  sheep.  What 
changes  in  the  natural  vegetation  result 

Tom  that? By  getting  rid  of  the 

gorse  and  bracken  it  gives  the  grass  a 
chance  to  grow  early  in  the  season  and 
provides  in  that  way  a good  deal  more 
keep  than  is  otherwise  available. 

5795.  What  about  bracken? It 

keeps  the  bracken  back  for  a short  time. 

5796.  Is  the  spread  of  bracken  a prob- 
lem?  Yes,  it  is.  But  I do  not  know 

that  we  can  well  do  more  than  we  are 
doing  on  the  Hills.  It  would  not  be 
economic  to  attem^pt  any  other  measures. 

5797.  Mr.  Floyd:  I agree  that  when 
bracken  is  burnt  for  the  first  time  a little 
grass  comes  temporarily ; but  have  you 
no  fear  that  with  regular  burning  the 
bracken  may  subsequently,  in  the  long 

term,  tend  to  increase? 1 do  not  think 

it  does,  as  far  as  my  observation  goes 
over  a period  of  twelve  years.  1 seem  to 
remember  that  in  an  ordinary  summer 
the  bracken  was  taller  and  thicker  in  cer- 
tain places  which  have  since  been  burnt. 
There  it  has  not  come  as  strongly  again. 
That  is  my  own  opinion.  Of  course,  I 


should  have  thought  the  thorough  eradi- 
cation of  the  bracken  was  undesirable 
from  the  public  point  of  view  and  com- 
pletely uneconomic  from  the  point  of 
view  of  the  Association. 

519Z.  Professor  Stamp:  If  your 

measures  in  burning  and  the  improve- 
ment of  the  grass  are  effective  does  that 
not  rather  alter  the  character  of  the  land 

from  the  amenity  point  of  view? 1 

think  not.  For  a short  period  there  is  a 
blackened  area  where  burning  has  taken 
place  but  then,  the  grass  very  soon 
establishes . itself  and  the  blackness  dis- 
appears. Later,  of  course,  the  fern  comes 
back  again  and  later  still  the  heather. 

5799.  Do  you  feel,  then,  that  there  is 
any  conflict  between  your  efforts  at 
agricultural  improvement  and  the  use  of 
the  commons  for  walking  and  exercise? 

1 should  have  thought  not.  I should 

have  thought  that  the  two  interests  were 
not  in  the  least  incompatible.  We  are  not, 
as  an  Association,  seeking  to  limit  the 
public’s  right  of  access  and  enjoyment 
in  any  way.  OX  course,  the  Quan-tocks 
are  now  to  be  declared  an  area  of  out- 
standing natural  beauty.  They  were 
originally  attached  as  an  appendix  io  ihe 
draft  order  for  the  establishment  of  the 
Exmoor  National  Park  but  were  removed 
from  that  order.  The  order  was  con- 
firmed without  'the  indusion  of  them  and 
they  are  now,  under  a draft  order,  whicli 
will  no  doubt  be  confirmed,  to  be 
designated  an  area  of  outstanding  natural 
beauty. 

5800.  Have  you  any  difiiculty  with 

dogs  belonging  to  townsfolk? There 

have  been  troubles  with  dogs  but  not  a 
great  deal. 

5801.  Chairman:  Have  you  any  roads 
crossing  the  hills  and  any  motor  traffic? 

^There  is  a hard  road  over  from 

Crowcombe  Park  Gate  to  Dead  Woman’s 
Ditch,  where  you  will  go  tomorrow.  The 
road  forks  there,  one  road  going  down  to 
the  Counting  House  and  the  other  road 
on  to  Over-Stowey  and  thence  to 
Bridgwater.  Until  ten  years  ago  it  wa.s 
unsuitable  for  motors  but  the  last  section 
was  then  mad©  up  by  the  County  Council 
and  it  has  been  a motor  road  very  much 
used  in  the  summer  and  fine  week  end.s 
by  motor  traffic.  It  goes  straight  over  ffie 
Hills.  From  north  to  south  there  is  no 
main  road  but  there  are  various  tracks, 
one  of  which,  T understand,  you  are 
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going  to  jolt  along  in  land  rovers  to- 
morrow. There  is  really  no  road  for 
motor  cars,  though. 

5802.  Are  the  people  who  help  you  to 

burn  the  vegetation  not  usually 

motorists? ^They  may  well  come  from 

motor  cars.  We  had  a great  number  of 
fires  last  year,  one  of  which  was  very 
serious.  They  have  become  a very  grave 
danger  to  timber  and  so  on,  and  to  live- 
stock in  inclosures  bordering  on  the 
commons. 

5803.  You  said  just  now  that  three 
cattle  grids  would  keep  the  sheep  in. 

Would  that  be  sufficient? 1 think 

three  is  all  we  need  ; that  is  all  we  have 
discussed  so  far. 

5804.  That  assumes  that  either  you  or 

the  neighbouring  land  owners  fence. 
Why  do  you  suggest  that  the  neighbour- 
ing land  owners  should  do  the  fencing, 
and  not  you? It  would  mean  a re- 

versal of  the  present  law  of  distress 
damage  feasant  if  the  ' animals  stray 
from  the  commons.  I do  not  think  that 
that  would  be  possible.  What  we  are 
really  here  to  stress  is  that  we  do  not 
want  inclosurc,  either  by  the  Forestry 
Commission,  or  by  anybody  else.  I per- 
sonally would  not  welcome  an  oppor- 
tunity of  inclosing  my  piece  of  land 
which  is  subject  to  common  rights.  I 
have  reclaimed  42  acres  of  hill  ground 
within  the  inclosure  but  I should  not 
want  to  attempt  that  other  area. 

5805.  Mr.  Morris:  Has  the  improve- 
ment you  have  just  mentioned  drawn 

sheep  to  the  improved  portion? No. 

It  is  all  within  my  own  boundary  fence. 
It  was  hill  ground  1,050  feet  up,  but 
exactly  the  same  sort  of  ground  as  can 
be  seen  outside  the  fences.  The  reclama- 
tion has  worked.  It  was  done  with  the 
aid  of  a grant  from  the  A.E.C.  It  was 
prairie-bustered  to  a depth  of  two  feet, 
heavy  disced,  limed,  slagged  and  worked 
down,  put  down  first  to  rape  and  turnips 
and  eventually  there  will  be  200  sheep 
on  it.  T shall  repeat  the  process  next 
year  before  putting  it  down  to  grass. 

5806.  Professor  SUmip:  Is  this  land 

subject  to  common  rights? No.  it  is 

within  my  own  inclosure. 

5807.  Sir  Donald  Scott : Would  further 

shelter  be  an  advantage? 1 do  not 

think  so,  because  the  lie  of  the  land  is 

30389 


such  that  the  animals  can  find  shelter 
whichever  way  the  wind  is ; whether  they 
stay  in  one  spot  depends  on  whether 
there  is  any  keep  for  them  there.  We 
try  to  work  round  the  Hills  in  our  cycle 
of  burning  so  as  always  to  provide 
shelter  from  wind  from  any  direction ; 
the  animals  behave  rather  like  the  deer, 
naturally  enough,  and  want  to  get  out 
of  the  wind  and  be  where  there  is  keep. 

5808.  Professor  Stamp : Would  you  say 
the  commons  are  over-stocked?  From  the 
other  evidence  we  have  seen,  there  seems 
to  be  a very  considerable  difference  of 

opinon? 1 have  not  heard  it  suggested 

in  connection  with  this  common  land. 
None  of  the  active  members  of  our 
Association  who  are  also  all  active 
farmers  with  quite  a considerable  num- 
ber of  .sheep  out  on  the  Hills  have  ever 
suggested  at  any  O'f  our  meetings  that  we 
are  over-stocked.  Indeed  we  are  aiming 
at  a higher  stocking  figure,  ultimately, 
we  think,  at  some  4,00(>  head. 

5809.  What  is  the  approximate  carrying 

capacity  of  the  common  land  at  the 
present  time  in  terms  of  sheep? With- 

out any  furtlier  improvement,  I should 
have  put  it  between  2,500  and  3,000  head. 

5810.  How  much  is  that  in  terms  of 

sheep  per  acre? It  is  very  difficult  to 

say.  When  the  sheep  are  up  there  they 
are  always  to  be  found  hidden  in  the 
bracken.  They  are  getting  some  nourish- 
ment from  underneath  the  bracken  where 
there  is  fern.  They  can  also  take  shelter 
in  the  bracken  as  they  are  feeding.  It 
would  be  very  difficult  to  estimate  the 
number  of  sheep  to  the  acre,  I am  afraid. 

5811.  Mr.  Floyd:  Could  you  tell  us 

something  about  the  other  rights,  such  as 
estovers?  Do  entitled  people  go  and  cut 
fire  wood? ^Yes,  they  do,  particu- 

larly over  on  the  Holford  side.  I do  not 
know  much  about  it,  as  I have  never  had 
to  investigate  it:  T have  always  been 
professionally  concerned  in  this  matter 
but  only  in  connection  with  grazing 
rights.  There  is  on  the  Quantocks,  of 
course,  another  summer  industry,  a 
matter  of  some  moment  to  some  of  the 
inhabitants  of  the  surrounding  villages: 
that  is  the  picking  and  selling  of 
wortleberries. 

5812.  Is  that  done  mostly  by  the  local 

inhabitants  or  by  gypsies? Mostly  by 

local  inhabitants. 

A4 
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5813.  Chairman-.  If  you  could  be 
organised  in  such  a way  that  you  could 
attract  hill  farming  grants  from  the 
Ministry  of  Agriculture  would  you  be 

willing  to  take  the  necessary  steps? 

Yes. 

5814.  Have  you  made  any  such 

attempt  yet? ^Not  yet.  We  have  been 

feeling  our  way  rather  slowly  and  gently. 
We  have  brought  about  an  improvement 
but  it  cannot  all  be  done  overnight. 

5815.  Mr.  Lubbock-.  Do  you  keep  a 

register  of  marks? Yes. 

5816.  But  not  of  the  numibers  each 

member,  puts  out? ^No.  The  members 

are  a little  difficult  about  numibers  and 
it  is  hard  to  pin  them  down  to  precise 
figures. 

5817.  Chairman-.  Do  you  mean  the 
precise  number  they  have  on  the  Hills? 

Yes.  We  do  our  best.  The  Honorary 

Secretary  has  a struggle  each  year  about 
it  but  I know  he  finds  them  rather  diffi- 
dent about  disclosing  their  figures. 

5818.  Up  to  now  have  you  tried  to 

stop  anybody  putting  animals  out?, 

No.  We  just  have  the  register  of  marks. 
We  supplied  you  with  a copy  as  an 
appendix  to  out  memorandum.(a)  Each 
year,  in  connection  with  the  burning,  we 
give  the  proper  notice  under  the  Heath 
and  Grass  Burning  Regulations  of  1949. 
A specimen  of  the  sort  of  notice  we  give 
and  the  authorities  to  whom  we  give  it 
is  in  another  appendix  to  our  memo- 
randum. 

5819.  Professor  Stamp:  Does  the 

register  of  marks  mean  that  there  are 
only  11  owners  who  exercise  their 

rights? At  the  moment  yes  ; there 

will  be  some  more  but  they  are  the 
only  marks  registered  with  the  Honorary 
Secretary  at  the  moment.  In  some  cases 
two  or  three  people  use  the  same  mark- 
ing. In  addition  there  is  one  memiber  who 
is  sending  another  member’s  sheep  on  to 
the  common  from  his  own  land  but  he 
in  his  turn  has  decided  that  next  year 
he  will  put  his  own  sheep  out  instead  of 
the  other  member’s.  So  there  will  then 
be  a further  increase  in  numbers. 

5820.  But  what  is  the  number  of  com- 
moners actually  exercising  rights?  The 

list  of  manks  merely  shows  11. It 

represents,  I think,  somewhere  about  14 
or  15  members  who  are  actually  exer- 
cising their  rights. 


(a)  Appendix  II. 


5821.  Mr.  Floyd:  If  your  Association 
was  so  formed  that  it  could  Obtain  grants 
from  the  Ministry  of  Agriculture  for 
improvements  do  you  feel  that  you  have 
a sufficient  control  of  the  commoners 
and  their  rights  to  be  able  to  allocate  to 
each  one  the  sum  he  should  contribute 
towards  the  balance  of  the  cost  of  the 
improvement  and  to  determine  how 
much  use  he  could  make  of  the  improved 

commons? From  the  very  time  when 

I called  the  first  meeting  I hoped  that 
the  Association  would  not  be  called  upon 
to  decide  any  question  that  bore  upon 
title  or  to  cause  divisions  in.  that  way, 
because  at  the  outset  I felt  that  the  thing 
to  do  was  to  increase  the  number  o[ 
sheep  irrespective  of  the  individual  rights 
as  between  commoners  and  other  people 
and  to  get  something  working. 

5822.  Chairman : Is  anybody  exercis- 

ing rights  other  than  the  members  of  the 
Association? Not  that  I know  of. 

5823.  Are  the  lords  of  the  manor,  for 

example? 1'  do  not  think  so.  It  has 

not  come  to  my  knowledge  that  any  are. 
There  is  a possibility  that  one  may  bo 
doing  so,  but  I am  not  sure— Colonel 
Luttrell  of  Quantoxhead. 

5824.  Professor  Stamp : In  that  case 
what  privileges  or  advantages  are  enjoyed 

by  .the  lords  of  the  manors,  if  any? 1 

suppose  they  have  a right  of  common 
subject  to  the  other  rights  of  common 
over  their  own  freehold.  I cannot  see 
that,  in  fact,  it  goes  much  farther  than 
that. 

5825.  Are  there  any  other  advantages 

accruing  to  the  lords  of  the  manor? 

The  flow  of  water  from  the  Hills. 

5826.  What  about  sporting  rights'?-— 
Sporting  rights  are  exercised  to  a certain 
extent  but  there  is  not  very  much  in  the 
way  of  game. 

5827.  Is  there  any  exercise  of  mineral 

rights? 1 do  not  think  so.  Timber  is 

sold  sometimes.  Indeed,  you  will  see 
where  timber  has  been  cut  tomorrow  as 
you  go  up,  a new  cutting  is  going  on. 

5828.  Mr.  Floyd:  How  would  you 
manage  any  improved  pasture  on  the 
Hills  if  you  had  it?  Once  you  had  some- 
thing which  other  people  wanted  would 
it  not  be  much  more  important  to  be 
able  to  allocate  it  fairly?— — -We  should 
then  have  to  try  and  do  something  about 
it.  If  grants  from  the  Minlatry  were  made 
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ava-ilable  for  improvement,  through  the 
Agricultural  Executive  Committee,  then 
some  rules  would  have  to  be  made  and 
enforced  on  the  Association.  An  Associa- 
tion such  as  ours,  consisting  of  inde- 
pendently minded  farmers,  is  noit  a very 
easy  body  with  which  to  get  full  agree- 


ment. I have  never  known  the  annual 
general  meeting  last  for  less  than  two 
hours. 

Chairman : We  are  most  indebted  to 
you  for  coming  along  this  morning  and 
giving  evidence  before  us. 


(The  Witnesses  withdrew) 


Memorandum  of  Evidence  submitted  by 
the  Friends  of  Quantock 

Qiiantock  Hills 

Friends  of  Quantock  is  a society  formed  in  1949  with  the  object  of  preserving 
the  amenities  of  the  Quantock  Flills  tor  the  enjoyment  of  the  public  and  W 
supporting  those  persons  having  common  rights  on  the  Hills  in  the  event  of  any 
attempted  encroachment  on  such  rights.  The  Society  has  a paid-up  membership  of 
about  450  at  the  present  time,  but  in  the  event  of  any  threat  to  the  Hills  the 
membership  would  quickly  be  increased  lo  well  over  a thousand.  This  contention 
is  based  on  the  membership  of  1,200  which  we  had  a few  years  ago  when  in 
co-operation  with  others  we  were  successful  in  preventing  encroachment  by  the 
Forestry  Commission. 

Whilst  our  .Society  fully  realises  that  changes  in  the  law  relating  to  Commons 
may  be  both  necessary  and  desirable,  we  think  that  suita.ble  safeguards  should  be 
included  so  as  to  prevent  utilisation  of  particular  Commons  for  agriculture,  forestry 
or  other  utilitarian  purposes,  when  the  amenity  value  of  such  Commons  (or  parts 
of  them)  is  such  that  the  general  public  derive  great  enjoyment  from  them  in  their 
natural  stale. 

As  regard  the  Quantock  Hills,  :we  submit  the  following  particulars  which  we  feel 
make  it  essential  that  any  new  legislation  shall  contain  safeguards  to  ensure  that 
the  general  public  and  commoners  will  continue  to  enjoy  the  present  unenclosed 
common  without  risk  of  encroachment  by  afforestation  or  any  other  change  of 
user; — 

1.  The  Quantock  Hills  have  been  designated  an  area  of  outstanding  natural 

beauty  by  the  National  Parks  Commission. 

2.  A large  part  of  the  Hills  is  unenclosed  common  co-vered  by  gorse,  bracken, 

and  rough  grass,  and  there  are  also  areas  of  scrub  oak,  and  glades  of 
mature  trees.  The  area  includes  a large  number  of  deep  combes  on  either 
side  of  Ihe  main  ridge  .of  the  range. 

3.  The  extensive  use  of  the  area  for  agrioulture  is  economically  impossible  owing 

to  the  difficult  and  exposed  nature  of  the  terrain,  and  at  present  is  mainly 
confined  to  the  grazing  of  a limited  number  of  sheep  and  hill  ponies. 

4.  It  is  probably  true  that  most  of  the  unenclosed  part  of  the  Hills  would  be 

suitable  for  alTorestation,  and  the  Forestry  Commission  have  endeavoured 
to  extend  their  existing  plantations  by  the  planting  of  a large  part  of 
the  unenclosed  common.  The  project  led  to  the  formation  of  Friends  of 
(juantock,  and  wa.s  successfully  resisted. 

Our  objections  to  afforestation  are  numerous  but  are  based  mainly  on  the 
fact  that  afforestation  would  ruin  the  beauty  and  completely  alter  the  character 
of  the  Flills  and  would  deprive  the  general  public  and  commoners  of  access 
over  a large  part  of  them. 

We  feel  that  any  reasonably  unbiassed  person  has  only  to  compare  the 
present  unenclo.sod  common  with  those  parts  of  the  Hills  which  have  been 
afforested  by  the  Forestry  Commission  to  agree  that  every  effort  should  be 
made  to  prevent  any  further  ruination  of  the  beauty  of  the  Hills. 
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We  do  not  wish  to  imply  criticism  of  the  Forestry  Commission  in  the  foregoing 
as  no  doubt  from  a forestry  point  of  view  they  have  done  their  work  well.  But 
the  blanketing  of  the  Hills  with  huge  plantations  of  conifers,  the  bulldozing  of 
new  roads,  and  the  dumping  of  caravans  and  other  paraphernalia  in  the  combes, 
inevitably  ruins  the  beauty  and  quiet  of  the  Quantocks. 

We  think,  therefore,  that  any  future  legislation  for  the  development  of  commons 
should  contain  powers  whereby  such  areas  as  the  Quantocks  could  be  exempted 
from  any  “ improvement  schemes  ” and  retained  as  commons  having  special 
amenity  value.  This  would  make  little,  if  any,  difference  to  the  economical  use  of 
the  area  for  agriculture,  and  would  be  of  the  greatest  value  to  the  general  public, 
particularly  the  rambler,  hikers,  youth  clubs,  naturalists,  and  all  those  seeking 
quiet  and  recreation. 


Examination  of  Witnesses 

Mr.  E.  L.  Kelting,  O.B.E.,  J.P.,  on  behalf  of  the  Friends  of  Quantock 

Called  and  Examined 


5829.  Chairman : Would  you  begin  by 
telling  us  something  about  the  Friends 

of  Quantock? ^With  great  pleasure. 

You  will  probably  have  gathered  from 
the  memorandum  I submitted  to  you  that 
we  are  primarily  an  amenity  society.  Our 
main  object  is  to  preserve  the  Hills  for 
the  pubhe  and  to  resist  any  encroach- 
ment on  them  not  only  by  forestry, 
which  has  been  our  main  headache,  as 
it  were,  up  till  now,  but  also  by  anyone 
else  who  wishes  to  develop  them  in  such 
a way  that  the  amenity  value  from  the 
point  of  view  of  the  general  public  is 
impaired.  Of  course  we  co-operate  with 
the  commoners  as  well  in  this.  We  appre- 
ciate that  as  far  as  the  stocking  of  the 
commons  is  concerned,  as  you  have 
heard  Mr.  Capewell  say,  improvement  is 
possible  and  we  in  no  way’  object  to  that. 
What  we  want  to  put  before  you,  is  the 
desirability  of  ensuring  that  under  any 
change  in  the  law  the  improvement  of 
these  commons  for  agriculture,  forestry 
and  so  forth  does  not  take  precedence 
over  the  amenity  value.  We  feel  that  the 
Quantocks  are  probably  a special  case. 
It  is  a very  beautiful  area,  as  you  will  see 
tomorrow,  and  we  feel  very  strongly  that 
it  would  be  extremedy  difficult  to  improve 
it  to  any  great  extent  either  for  agricul- 
ture, forestry  or  anything  else  and  that 
the  amenity  value  is  so  great  that  it 
should  from  that  aspect  alone  be  retained 
as  it  is.  Afforestation  has  come  to  the 
unplanted  Hills  and  we  feel  that  quite 
enough  afforestation  has  already  been 
done.  We  are  not  criticising  the  Forestry 
Commission  because  we  realise  they  have 
a job  to  do,  and  no  doubt  they  have  done 
it  most  efficiently ; but  we  do  say  that 


once  afforestation  takes  place  amenity 
is  ruined  and  the  general  public  are 
deprived  of  the  right,  which  they  have 
exercised  for  a very  great  number  of 
years,  of  wandering  at  will  over  this 
large  area  of  the  Quantock  Commons. 
That,  very  generally,  is  our  object  and 
aim.  As  you  know,  we  have  taken  action 
on  this  subject  in  the  past — that,  in  fact, 
is  why  we  were  formed  in  1949 — ami 
we  have  spent  a groat  deal  of  money  in 
resisting  development  of  the  Hills,  Since 
those  days  we  have  endeavoured  to  keep 
a watchful  eye  on  any  further  encroach- 
ment or  desecration  of  the  HilKs  and 
have  taken  appropriate  action  in  quite  a 
number  o-f  minor  cases. 

5830.  Are  your  members  mostly  local 

residents? No,  they  are  very  wide- 

spread indeed.  Our  membership  at  the 
moment  is  about  four  to  five  hundred 
but  in  times  of  peril,  as  it  were,  it 
increases  very  quickly.  At  the  time  of  our 
flight  with  the  Forestry  Commission  we 
had  somewhere  over  1,200  members 
which  was,  quite  frankly,  as  much  as  we, 
as  a Society  nm  by  honorary  officials, 
can  manage.  We  have  been  content  with 
about  four  or  five  hundred  members, 
knowing  that  if  trouble  occurs  again  we 
can  immediately  increase  our  numbers. 
Many  of  them,  of  course,  live  locally  but 
we  have  some  from  as  far  away  as  North 
Wales  and  Scotland  and,  in  fact,  several 
members  from  abroad  as  well. 

5831.  Have  you  any  commoners 

among  your  members? Yes.  As  I said 

earlier,  we  co-operate  with  them  because 
we  consider  any  threat  to  the  .common 
rights  would  inevitably  affect  the  general 
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public : so  if  the  commoners  get  into 
trouble  we  do  our  best  to  support  them. 
I think  they  would  agree  that  we  have 
given  them  very  strong  support  in  the 
past  and  know  that  we  would  give  it 
again  in  the  future. 

5832.  Is  there  any  map  of  the 

uninclosed  area? No.  It  is  very  diffi- 

cult to  say  how  many  acres  there  are  of 
common  land  for  two  reasons.  The  first 
is  that  the  boundaries  are  not  defined. 
Many  fences  have  collapsed  as  the  years 
have  gone  by  and  have  not  been  renewed 
by  the  owners ; and  whether  common 
rights  extend  over  what  were  inclosures 
is  questionable  and  so  it  is  very  difficult 
to  say  where  the  perimeter  of  the  com- 
mon lies.  Another  big  factor  which 
makes  it  extremely  difficult  to  define 
the  acreage  is  the  fact  that  the  Hills  have 
very  many  deep  combes.  You  will  appre- 
ciate that  in  making  a map  of  an  area 
one  looks  down  from  above  and  the 
acreage  takes  no  account  of  the  addi- 
tional area  contained  in  the  slopes  of 
combes.  There  are  many  of  these  combes 
and  it  would  increase  the  acreage  very 
considerably.  Personally  I would  expect 
the  total  acreage  to  be  nearly  10,000 
acres. 

5833.  { was  not  thinking  so  much  in 
terms  of  the  total  acreage  as  of  the 
problem  which  must  face  you  m finding 
out  whether  there  has  been  any  encroach- 
ment. Can  you  do  it  merely  from 
memory?  Are  your  members  able  to 
remember  that  the  boundary  fence  was 
once  at  such  and  such  a point  and  has 

^subsequently  been  moved? That  is 

so.  We  have  not  concerned  ourselves 
with  encroachinenls  which  have  taken 
place  in  the  past.  We  felt  that  if  they 
have  already  taken  place,  it  is  too  late 
now  to  do  anything — they  have  probably 
been  afforested  or  something  like  that. 
It  would  only  cause  a great  deal  of 
unpleasantness  if  we  tried  to  get  them 
removed.  We  felt  that  our  job  was  to  see 
that  no  further  encroachments  took 
place. 

5834.  Are  these  deep  combes  wooded? 
—Yes,  many,  though  not  all  of  them, 
are.  The  timber  is  predominantly  oak, 
though  on  the  top  of  the  Hills  there  are 
some  very  fine  beech  hedges.  There  is 
also  some  beech  in  the  combes  but,  as  I 
said,  the  timber  is  predominantly  oak. 

5835.  Professor  Stamp:  You  place 

considerable  emphasis  in  your  memo- 
randum on  the  land  remaining  unen- 


closed in  the  physical  sense.  Would  your 
society  object  to  a limited  amount  of 
fencing  provided  it  did  not  mean  pro- 
hibition of  public  access,  where  it  was 
desirable  in  order  to  control  the  land  for 

grazing  by  sheep? ^Yes;  in  principle 

we  should  object  because  we  feel  that 
it  would  probably  be  the  thin  end  of  the 
wedge.  Once  any  fencing  were  allowed 
someone  else  would  come  forward  and 
say : ‘ Further  areas  should  be 

afforested  ’ and  that  kind  of  thing.  But  I 
think  it  would  be  fair  to  say  that  if  a 
definite  scheme,  sponsored  by  some 
responsible  authority,  were  put  forward 
which  included  a certain  amount  of 
fencing  and  we  were  given  a guarantee 
that  when  the  trees,  or  whatever  it  was 
that  the  fencing  enclosed,  had  come  to 
fruition  the  fencing  would  be  removed 
and  the  public  rights  restored,  then  I 
think  it  is  doubtful  if  the  Friends  of 
Quantock  would  oppose  it.  But  we 
would  not  like  to  say  that  we  would 
agree  to  fencing  under  any  considera- 
tion unless  proper  guarantees  were 
given. 

5836.  You  go  on  to  say: 

‘ The  extpsive  use  of  the  area  for 

agriculture  is  economically  impossible.’ 
Is  that  compatible  with  the  evidence  we 
have  just  received  from  the  Quantock 

Commoners’  Livestock  Association? 

The  evidence  you  have  just  received 
related  to  the  improvement  of  the  Hills 
as  sheep  grazing ; we  fully  agree  that 
the  number  of  stock  could  no  doubt  be 
increased.  When  I wrote  the  particular 
paragraph  to  which  you  refer  I was 
thinking  in  terms  of  parts  of  the  Hills 
being  inclosed  and  possibly  turned  into 
arable  land  or  some  form  of  permanent 
pasture.  When  you  see  the  area  to- 
morrow I think  you  will  agree  that  it 
would  cost  a tremendous  amount  to  do 
it.  It  is  very  unlikely  that  it  would 
remain  in  a condition  of  which  any  agri- 
culturist would  approve  and  the  cost  of 
the  operation  would  be  uneconomic.  The 
land  is  very  exposed,  the  slopes  are  very 
steep  and  it  would  be  very  difficult  to 
use  machinery  on  it,  except  right  on  the 
top  where  it  is  so  exposed,  that  it  would, 
in  my  opinion,  be  almost  impossible  to 
get  an  economic  return. 

5837.  Your  memorandum  also  says 
you  do  not  wish  to  imply  criticism  of 
the  Forestry  Commission  but  among 
other  things  you  accuse  them  of  is  the 
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dumping  of  caravans  and  other  para- 
phernalia in  the  combes.  Do  they  really 

do  that? 1 could  take  you  along  and 

show  you.  There  are  caravans  there 
which,  I understand,  are  used  by 
workers  on  the  Forestry  Commission’s 
estates. 

5838.  Are  they  just  put  there  tem- 

porarily then  by  the  Forestry  Commis- 
sion for  their  workers? They  have  a 

purpose  certainly  but  they  do  not  add 
to  the  amenity  value  of  the  area.  One 
could  call  them  temporary  but  to  my 
knowledge  some  of  them  have  been 
there  for  some  years. 

5839.  Mr.  Floyd:  You  mentioned  that 
some  of  the  deep  combes  are  filled  with 
oak  scrub.  Would  .there  be  any  amenity 
objection  to  those  oak  woods  being  im- 
proved, with  better  oak  trees  and 

perhaps  some  coppiced  beech? No  ; 

I think  that  if  trees  were  planted  with 
amenity  in  view  it  would  possibly  be  an 
extremely  good  thing,  because  obviously 
the  present  trees  cannot  last  for  ever. 
They  will  have  to  be  replaced  by  others 
sooner  or  later.  But  I think  the  trees 
that  replace  them  should  be  planted 
with  amenity  in  view  and  not  simply 
blocks  of  trees,  as  is  done  when  pro- 
ducing timber  for  commercial  purposes. 

5840.  .Is  there  any  reason  why  trees 

should  not  be  both  a commercial  pro- 
position and  beautiful  in  the  combes, 
which  are  the  best  land  for  tree  grow- 
ing?  quite  agree  that  it  could  be 

done.  We  have  to  say,  though,  that  it 
has  not  been  done  in  the  past  as  far 
as  the  Quantocks  are  concerned.  One 
has  only  to  go  through  the  plantation 
to  see,  and  form  one’s  own  opinon.  I 
have  never  failed  to  convince  anybody 
by  that  method  yet. 

5841.  Professor  Stamp:  On  the  sub- 
ject of  caravans,  what  facilities  are  at 
present  offered  to  the  ramblers,  youth 
clubs,  naturalists  and  so  on,  who  use 
the  Hills?  Are  they  allowed  to  camp 

there,  and  do  they  do  so? There  is 

a certain  amount  of  camping ; boy 
scouts,  for  instance,  frequently  have 
camps  there.  That  is  done  with  the  per- 
mission of  the  lord  of  the  manor.  But 
permission  has  to  be  sought  before  that 
type  of  camping  is  carried  out. 

5842.  Do  you  believe  that  further 
facilities  of  that  sort  are  needed  to 
enable  the  general  public  to  enjoy  the 


Hills? 1 do  not  tliink  so,  myself.  1 

think  the  Hills  form  a particular  case  ; 
they  are  completely  unspoiled  and  it 
would  be  rather  a pity  to  bring  in 
amenities  such  as  large  car  parks,  ico 
cream  parlours  and  that  kind  of  thing. 
That  was  one  of  the  reasons  which  influ- 
enced us  in  not  supporting  the  sugges- 
tion that  the  Quantocks  should  be  in- 
cluded in  a national  park.  We  found  that 
amongst  our  members — they  include  of 
course,  a large  number  of  agriculturists, 
farmers  and  others  there  was  the  fear 
that  if  the  area  became  a national  park 
there  would  be  the  risk  of  the  establish- 
ment of  ice  cream  parlours,  car  parks, 
huts  and  similar  things  on  the  Hills.  It 
is  such  a small  area  that  it  can  very 
quickly  be  spoiled.  Facilities  exist 
around  the  base  of  the  Hills.  I think  I 
can  say  that  we  felt  they  should  be  left 
unspoilt  so  that  people  could  come  and 
live  or  stay  in  the  adjoining  villages  from 
where  they  have  easy  access  to  the  Hills 
without  having  to  see  petrol  pumps,  how- 
ever well  camouflaged,  once  they  get  up 
there. 

5843.  Surely  national  park  Authori- 
ties are  set  up  to  prevent  the  kind  of 
spoliation  which  might  happen  under  un- 
controlled private  enterprise.  However,  is 
there  adequate  accommodation  for 

visitors  in  the  surrounding  villages? 

Yes ; there  is  a large  youth  hostel, 
another  place  which  caters  for  the 
Christian  Endeavour  Organisation  and 
in  the  small  villages  all  the  way  round 
there  are  a number  of  inns,  boarding 
houses  and  the  like.  In  addition  some 
local  people  take  in  paying  guests,  so 
that  I would  say  there  is  adequate 
accommodation.  I have  never  heard  that 
there  was  any  lack  of  it,  or  that  the  num- 
ber of  guc.st  ‘houses  and  so  on  was 
insufficient. 

5844.  Mr.  Floyd:  Do  you  get  any 

trouble  with  gipsit^s? Yes,  on  a minor 

scale.  There  is  one  particular  part,  which 
1 believe  the  Bridgwater  Rural  District 
Council  are  anxious  for  you  to  see  to- 
morrow, near  Cothelstone  where  gipsies 
have  caused  a great  deal  of  litter : 
Debris  of  all  descriptions  has  been  left 
about  there  which  one  can  easily  see  from 
the  public  road  which  goes  through  the 
common.  There  was  also  some  trouble 
on  Woolston  Moor  at  the  other  end  o-f 
the  .Hills. 
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5845.  Mrs.  Paton:  Is  litter  left  behind 
by  the  public  as  well  as  by  the  gipsies? 

^Not  to  the  same  extent ; it  is  mainly 

left  along  the  main  roads.  Taking  the 
Hills  as  a whole  I think  the  public  are 
very  reasonable. 

5846.  Professor  Stamp : It  has  been 
suggested  that  gipsies  are  a very  essential 
part  of  rural  life  in  Britain  and  that  it 
should  be  for  Associations  like  yours  to 
offer  them  special  protection.  Do  you 

take  that  point  of  view? It  is  true 

enough  that  many  of  the  farmers  in  the 
Bridgwater  area  would  be  in  some  diffi- 
culty in  getting  in  such  crops  as  peas, 
broad  beans  and  so  on  and  even  per- 
haps, to  some  extent,  apples,  unless  they 
could  get  gipsy  labour.  Consequently 
they  have  to  stay  somewhere.  But  the 
particular  encampment  which  I ho'pe  you 
will  see  tomorrow  at  Cothelstone  seems 
to  be  turning  into  a permanent  one ; 
they  seem  to  be  there  all  the  year  and 
the  amount  of  litter  and  muck  which  has 
been  spread  about  is  really  incredible.  If 
they  would  only  co-operate  a little  and 
try  to  clear  the  litter,  even  try  to  keep 
it  in  a confined  space,  I do  not  think 
there  would  be  so  much  objection  from 
our  point  of  view.  But  they  do  not  seem 
to  have  that  sort  of  temperament. 

5847.  But  apart  from  their  value  to 
local  farmers,  are  not  gypsy  encamp- 
ments unavoidable  because  they  are  a 
minority  group  in  this  country  which  we 

would  not  want  to  exterminate? The 

camp  at  Cothelstone  is  particularly 
small.  I should  not  think  there  are  a 
dozen  people,  but  it  does  seem  to  be  be- 
coming more  or  less  permanent.  It  is 
true  it  is  well  away  from  any  centre  of 
population  but  it  has  spoilt  and  is  still 
spoiling  a very  beautiful  piece  of  the 
Hills. 

5848.  Is  the  effect  even  worse  than  the 
dumping  of  caravans  by  the  Forestry 

Commission? Quite  definitely,  I do 

not  want  to  overstress  the  caravan 
dumping. 

5849.  Mr.  Floyd:  What  is  the  particu- 
lar attraction  of  the  site  for  the  gipsies? 
Is  it  because  of  water  supply  or  because 
they  can  get  milk  from  a neighbouring 

farmer? ^No,  it  is  quite  remote  from 

any  farms.  I do  not  know  how  they  get 
their  water.  The  site  is  right  on  the  top 
of  the  hill  and  they  cannot  have  a very 


copious  supply.  They  are  far  from  any 
centre  of  population  and  do  not  get 
water  as  they  would  elsewhere. 

5850.  Is  it  a long  way  for  the  police  to 

come  out? Quite,  and  very  draughty 

there  too. 

5851.  Chairman:  Is  the  special 

amenity  value  of  the  Quantocks  closely 
associated  -with  the  continuance  of  the 
grazing?  Or  do  yon  want  it  to  turn  into 

a wild,  scrub-covered  hill? No.  There 

is  a danger  of  that — the  point  arises  in 
connexion  with  what  Mr.  Capewell  said 
about  the  burning  cycle.  You  might  think 
that  as  an  amenity  Society  we  would  be 
opposed  to  burning,  but  we  in  fact  feel 
that  controlled  burning  is  of  considerable 
assistance  to  us.  If  all  the  scrub,  brambles 
and  so  on  are  allowed  to  grow  con- 
tinuously and  without  any  check  then 
there  is  bound  to  be  a tremendous 
amount  of  dead  vegetation.  If  a dry  spell 
comes,  such  as  we  are  going  through 
now,  but  more  particularly  in  March, 
there  will,  quite  inevitably,  be  fires,  and 
of  course  they  will  not  be  under  any 
form  of  control.  If  there  is  a high  wind 
when  they  start  they  can  sweep  right 
through  plantations  of  trees  and  do 
damage  which  will  take  many,  many 
years  to  make  good,  if,  in  fact,  the  area 
ever  recovers  properly  at  all 

5852.  But  in  your  last  paragraph  you 
express  the  hope  that  the  Quantocks 
could  be  exempted  from  any  ‘improve- 
ment schemes  The  sort  of  improve- 
ment scheme  which  has  usually  been 
suggested  to  us  for  the  treatment  of 
grazing  land  is  simply  to  improve  the 
quality  of  the  grass,  keep  down  bracken, 
and  so  on,  with  the  aid  of  hill  farming 
grants  from  the  Ministry  of  Agriculture. 
Would  you  object  to  that  kind  of 

improvement? No,  >1  do  not  think  so. 

As  I said,  it  is  just  that  we  should  not 
like  to  see  the  Hills  turned  into  fields. 

5853.  Into  inclosed  fields? ^Yes.  We 

think  that  under  any  improvement 
scheme  there  would  be  great  difficulty, 
if  it  were  not  an  impossibility,  in  turning 
the  steep  slopes  into  grass.  The  present 
herbage  could  be  improved  but  I do  not 
think  one  could  go  much  farther  than 
that.  To  controlled  burning  and  possibly 
some  use  on  the  flatter  parts  of  artificial 
manures,  I do  not  think  our  Society 
would  have  any  objection. 
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5854.  Professor  Stamp:  You  said 

earlier  that  the  existing  woodlands  in  the 
combes  contain  some  beech  hut  the 
dominant  trees  unquestionably  are  oak. 
Is  natural  regeneration  taking  place? 
Are  ithe  woods  being  naturally  main- 
tained?— -Hit  is  rather  difficult  to  do 
that  because  in  addition  to  the  sheep 
there  is  a quite  a -big  deer  population 
and  short  of  fencing  the  area  to  keep  the 
deer  out  it  is  very  difficult  indeed  to  get 
natural  regeneration  of  trees.  I do  not 
know  how  many  deer  there  are  on  the 
Hills  but  I would  estimate  probably  some 
three  hundred. 

5855.  Does  your  Society  regard  the  deer 

a.s  an  amenity  of  value  for  natural  his- 
tory or  a nuisance? ^As  an  amenity. 

1 think  it  would  be  a great  tragedy  if  the 
red  deer  disappeared  off  the  Quantocks. 
They  are  quite  a feature  of  the  Hills  and 
J think  that  many  members  of  the  public 
go  up  specially  to  watch  them  or  to  get 
a sight  of  them.  They  are  a very  big 
attraction. 

5856.  Do  you  think  that  the  woodland 
in  the  combes  could  'be  more  effectively 
managed?  At  present  I believe  it  has 

comparatively  little  economic  value. 

True. 

5857.  Could  its  economic  value  be 
increased  without  destroying  the 

amenity? Yes,  I think  so,  provided, 

as  1 said,  if  it  were  done  with  amenity 


and  not  purely  the  production  of  timiber 
ill  view. 

5858.  In  your  Society’s  view  does  that 
mean  planting  should  be  restricted  to 
oak  and  beech  or  would  a range  of  trees 

be  possible? One  might  plant  a range 

of  trees  but  oak  and  beech  are  un- 
doubledly  the  natural  trees  of  the  area. 
They  have  been  predominant  for  many 
years  and  we  would  much  prefer  to  see 
oak  and  beech  than  large  numbers  of 
conifers.  It  is  fair  enough  to  say,  though, 
that  where  Scotch  pine  and  that  kind  of 
tree  has  been  planted  in  small  groups 
the  effect  is  undoubtedly  very  attractive 
and  we  would  not  be  hidebound  and  say 
that  .they  miivSt  be  either  oak  or  beech. 

5859.  Mr.  Floyd:  Would  you  object 
to  the  temporary  enclosing  of  small  areas 
one  at  a time  for,  say,  15  or  20  years, 

to  get  the  woods  regenerated? No,  I 

think  we  would  agree  to  that  provided, 
us  I said  ibefore,  that  it  was  done 
officially  and  we  hud  a real  guarantee 
that  the  fences  were  -to  come  down  as 
soon  as  the  trees  had  reached  a stage 
when  it  would  be  safe  to  remove  them, 
it  should  not  mean  the  permanent  exclu- 
sion of  the  public  from  that  area.  We 
have  been  afraid  in  the  past  that  our 
agreement  to  this  sort  of  thing  might  be 
the  thin  end  of  the  wedge. 

Chairman:  Thank  you  very  much, 
Mr.  Kelting,  for  coming  along  this  morn- 
ing and  for  giving  evidence  bciFore  us. 


{The  Witness  withdrew*) 


Memorandum  of  Evidence  submitted  by 
Major  T.  F.  Trollope-Bellew 

Quantock  Hills 

Though  the  major  portion  o£  the  unenclosed  part  of  the  Quantock  Hills  lies  in 
the  Williton  Rural  District,  nearly  all  the  sheep  and  ponies  run  on  them  are  owned 
by  persons  living  in  the  Rural  District  of  Bridgwater.  There  is  no  check  on  the 
number  of  sheep  and  ponies,  which  are  put  on  the  Quantocks.  This  results  in  the 
hills  being  greatly  overstocked  and  the  sheep  and  ponies  continually  break  out  onto 
agricultural  land.  Complaints  by  owners  and  occupiers  of  adjoining  agricultural 
land  are  always  met  by  the  reply  that  the  commoners  are  not  responsible  for  the 
fences. 

The  situation,  which  was  never  satisfactory,  had  become  far  worse  of  recent 
years.  In  1949-50  there  was  a proposal  for  the  Forestry  Commission,  who  have 
already  some  considerable  area  on  the  Quantocks,  to  take  over  some  of  the 
unenclosed  part  of  these  hills.  This  resulted  in  a great  outcry  from  what  may  be 
termed  the  “ Residential  Element  ”,  of  which  there  is  a large  number  in  some  of  the 
villages  near  the  Quantocks.  Such  persons  now  form  an  organisation,  which  is 
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known  as  the  ‘ Friends  of  Quantock  the  first  and  foremost  aim  of  which  seems 
to  be  to  keep  out  the  Forestry  Commission  at  all  costs.  They  seem  to  be  under  the 
impression  that  if  there  are  large  numbers  of  sheep  on  the  hills  this  will  achieve 
their  object  and  they  are  not  the  least  concerned  with  whether  those  who  run  the 
sheep  have  the  right  to  do  so. 

A certain  retired  Doctor,  now  dead,  was  in  the  habit  of  going  round  to  farmers 
near  the  Quantocks  and  saying;  ‘Why  do  you  not  put  sheep  on  the  Hills?’.  If 
they  replied:  ‘1  have  no  commoners’  rights'.  He  would  say;  ‘That  does  not 
matter.  Anybody  can  turn  stock  on  the  Quantocks  ’.  The  owners  of  the  sheep  are 
represented  by  an  organisation  known  as  the  Quantock  Commoners  Livestock 
Association.  This  has  the  backing  of  the  Friends  of  Quantock  for  reasons  stated 
above  (i.e.  to  ward  off  the  Forestry  Commission).  The  result  is  that  the  hills  are 
much  overstocked.  One  man,  who  1 have  reason  to  believe  has  the  right  to  run  30 
sheep,  boasts  that  he  runs  1,500. 

Owners  and  occupiers  of  adjoining  agricultural  land  suffer  continual  damage  and 
annoyance.  It  is  nearly  impossible  to  keep  out  sheep  and  ponies,  which  cannot  find 
enough  to  eat  on  the  hills.  A typical  case  occurred  last  May.  Every  night  for  three 
weeks  a dozen  ponies  came  down  onto  two  fields  of  barley.  This  gives  some  idea 
of  the  sort  of  damage  and  toss,  which  is  suffered  by  farms  adjacent  to  the  Quan- 
tocks. They  are  also  put  to  great  additional  expense  in  having  to  erect  a lot  of 
additional  fencing  to  try  and  keep  out  the  commoners’  stock,  but  a hungry  hill 
sheep  or  pony  will  go  through  nearly  any  form  of  fence. 

Adjoining  owners  and  occupiers  would  like  to  hear  less  about  commoners’  rights 
and  more  about  commoners'  obligations.  They  would  like  to  see  some  form  of 
organisation  set  up  to  see  that  only  those,  who  really  have  commoners’  rights,  put 
stock  on  the  hills  and  that  they  only  put  the  number  to  which  they  are  entitled  and 
that  the  total  number  of  sheep  and  ponies  on  the  hills  is  not  more  than  they  can 
reasonably  carry.  They  would  also  like  to  see  the  law  relating  to  straying  stock 
from  commons  amended.  Might  I in  conclusion  add  that  far  from  adding  to 
amenities  of  the  Quantock  Hills  the  present  number  of  sheep  detract  from  it. 

Examination  of  Witness 


Major  T.  F.  Trollope-Bellew 
Called  tmei  Examined 


.5860.  Chairman:  May,  J,  first,  thank 
you  for  having  written  to  us  and  for 
coming  here  this  morning.  Are  you  a 
neighbouring  land  owner? ^Yes. 

5861.  Do  you  actually  own  any  part 
of  the  common  land  on  the  Quantocks? 

^Part  of  my  land,  as  mentioned  by 

Mr.  Capewell,  is  subject  to  an  inclosure 
award  hut  has  never  been  inclosed.  I 
wa.s  nominated  to  give  evidence  by  the 
Williton  Rural  District  Council. 

5862.  What  are  your  views  about  the 
number  of  sheep  put  on  the  common? 

There  has  been  a considerable 

amount  of  breaking  out  on  to  private 
land  by  both  sheep  and  ponies.  There 
are,  I believe,  two  farmers  who  have,  I 
think,  submitted  evidence  to  you  whom 
you  may  meet  tomorrow  who  can  sub- 
stantiate this.  We  have  had  a consider- 
able amount  of  bother  with  both  sheep 
and  ponies. 


5863.  Do  you  know  anything  about 
the  common  rights?  How  many  of  the 
commoners  are  entitled  to  the  pasturage? 
Nobody  seems  to  know. 

5864.  You  have  a statement  at  the 
end  of  your  third  paragraph  that  you 
have  reason  to  believe  that  one  particular 
man  has  the  right  to  run  30  sheep.  How 

do  you  know  that? ^That  was  his  own 

statement. 

5865.  Do  you  know  how  he  got  that 

right  and  how  it  came  to  be  limited  to 
30  sheep? No. 

5866.  Is  it,  do  you  think,  the  number 
of  sheep  that  he  can  winter  on  his  farm? 

1 am  afraid  I could  not  say ; he  lives 

on  the  other  side  of  the  Hills  from  me. 
He  winters  his  sheep  on  the  Hills. 

5867.  You  say  that  the  Hills  are  over- 
stocked and  our  other  witnesses  have  said 
that  they  are  under-stocked.  How  does 
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this  difference  of  opinion  arise? 1 

think  anybody  farming  or  owning  land 
on  my  side  of  the  Hills  would  say  they 
are  over-stocked. 

5868.  Mr.  Floyd:  May  it  not  be  that 
they  are  under-improved,  the  amount  of 
stock  they  can  carry  depending  on  the 

condition  of  the  land? ^Yes,  as  they 

are  at  present  they  are  over-stocked. 
Whether  they  can  be  improved  to  carry 
more  stock  I would  not  like  to  say. 

5869.  Chairman:  What  do  you  think 
of  the  suggestion  that  neighbouring  land 
owners  should  be  required  to  fence 

against  the  sheep  on  the  common? 

In  my  own  case  I have  had  to  put  up 
what  amounted  to  4^  miles  of  _ barbed 
wire  to  keep  out  sheep  and  ponies.  The 
fence  is  no  good  to  me ; it  merely  keeps 
out  what  has  been  put  on  the  Hills  by 
other  people,  and  is  not  to  keep  my  stock 
from  going  up  the  hillside  from  below 
but  to  stop  stock  from  above  coming 
down. 

5870.  Mrs.  Paton:  Have  you  had 

much  damage  from  sheep? Ye.s,  par- 

ticularly before  I put  the  barbed  wire  up. 

5871.  Chairman:  Is  any  damage  done 

by  the  ponies  too? Once  again  there 

was  before  I put  up  the  barbed  wire. 
What  will  stop  sheep  will  normally  slop 
the  hill  ponies  because  they  do  not  jump 
very  much. 

5872.  Why  was  the  inclosure  award 
never  implemented  by  the  erection  of 

fencing? Part  of  the  land  concerned 

was  fenced,  part  of  it  was  not. 

5873.  Do  you  think  your  predecessor 
in  title  found  it  too  expensive  .to  fence? 

1 do  not  know  what  their  reasons 

were.  It  may  be  that  my  predecessors 
just  preferred  it  open.  After  all,  condi- 
tions in  1776  were  rather  different  from 
what  they  are  today. 

5874.  You  say  that  you  would  like  to 
see  the  law  relating  to  straying  stock 
from  commons  amended.  In  what  way? 

To  put  it  on  all  fours  with  the  law 

relating  to  stock  straying  from  anywhere 
else. 

5875.  Would  you  impose  an  obligation 

on  the  commoners  to  fence  against  your 
land? They  should  be  under  an  obli- 

gation to  keep  their  stock  in.  We  do  not 
object  to  stock  being  on  the  Hills : what 
we  do  object  to  is  the  straying  of  hill 
stock  off  the  Hills. 


5876.  Do  you  object  to  the  Forestry 
Commi.ssion  coming  in  and  afforesting 

part  of  the  Hills? 1 do  not  think  the 

Williton  Rural  District  Cxiuncil  would  be 
in  favour  of  a vastly  increased  area  of 
afforestation.  With  the  exception  of  three 
small  pieces  the  present  afforestation  is 
not  in  their  District  but  in  the  Rural  Dis- 
trict of  Bridgwater  ; 1 should  not  like  to 
commit  myself  on  the  point.  Doublle.ss 
more  could  be  done  if  the  Forestry  Com- 
mission paid  more  attention  to  contours 
and  po.s.sibly  too,  if  their  policy  was  a 
little  less  coniferous  than  it  is  at  present. 
Now  they  merely  plant  up  to  the  limit 
of  some  previous  inclosure,  with  no  re- 
gard to  contour  or  anything  else.  It  is 
not  their  fault,  and  i am  not  blaming 
them  ; that  is  all  the  land  they  can  get. 
f do  not  think  however  wo  would  like 
to  SCO  much  increase  in  afforestation  on 
the  open  part  of  the  hill.  A lot  of  the 
natural  woodland  is,  in  point  of  fact,  oak 
scrub  rather  than  trees,  as  you  will  prob- 
ably see  for  yourselves  tomorrow. 

5877.  Mr.  Floyd : if  the  Forestry  Com- 
mis.sion  planted  some  of  the  common 
land  would  they  not  have  to  put  up  a 
fence  which  would  act  a.s  a buffer  for 
some  of  the  straying  ponies  and  sheep? 

The  trouble  is  that  the  damage 

occurs  on  all  sides  of  the  Hills.  You 
heard  about  the  one  hard  road  over  the 
Hills.  All  the  Forestry  Commission’s 
plantations  are  to  the  east  of  that,  apart 
from  three  .small  pieces  at  the  northern 
end.  They  do  not  act  as  much  of  a buffer 
because  they  are  nearly  all  in  one  piece. 

.5878.  At  the  moment  your  barbed  wire 
does  nothing  except  keep  animals  out. 
Would  it  not  be  better  if  the  same  fence 
could  .serve  some  other  iisefol  purpose 
as  well?  Trees  would  not  jump  over  into 

your  land ! 1 see  what  you  mean.  I 

think,  though,  that  we  should  like  to  .sec 
the  Hills  kept  open  as  far  as  possible. 

5879.  Chairman ; Has  the  Williton 
Rural  District  Council  had  any  trouble 

with  gipsies? We  have  had  trouble 

on  Wooiston  Moor,  though  I was  not 
aware  that  that  was  being  included  under 
the  heading  of  the  Qnantocks.  Tlie 
Williton  Rural  District  Council  cleaned 
it  up  and  managed  to  get  the  gipsies 
shifted  by  a proce.s.s  involving  the  lord 
of  the  manor. 

5880.  How  was  that  done?  Has  the 
common  been  dedicated  by  the  lord  of 
the  manor  under  .Section  193  of  the  Law 
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of  Property  Act  so  as  to  make  it  open 
to  public  access? 1 am  not  quite  cer- 

tain on  that  point,  but  certainly  the 
gipsies  were  moved.  I think  it  was  by 
one  of  the  legal  provisions  that  can  be 
made  by  the  lord  of  the  manor. 

588 1 . Mrs.  Paton : Do  you  know  where 

the  gipsies  went? 1 do  not  think  any- 

body bothered  where  they  went,  as  long 
as  they  did  go. 

5882.  Mr.  Floyd'.  Was  it  done  to  safe- 
guard the  water  supply? No.  Wool- 

ston  Moor  is  not  on  the  Hills,  but  below 
them  between  the  villages  of  Bicknoller 
and  Williton. 


5883.  Chairman:  Are  the  people  who 

use  the  Hills  a nuisance? We  get  a 

certain  number  of  visitors.  Because  it  is 
open  land,  they  always  seem  to  assume  it 
belongs  to  the  National  Trust  and  they 
can  therefore  do  as  they  please.  I do  not 
know  where  they  get  the  idea  from.  There 
is  a certain  amount  of  litter,  of  which 
bottles  and  tins  are  the  worst.  When  an 
area  is  burnt  it  does  at  least  enable  one 
to  see  the  bottles  and  pick  them  up. 

Chairman : Thank  you  very  much, 
Major  Trollope-Bellew,  for  coming  along 
and  giving  evidence. 


{The  witness  withdrew.) 


Memorandum  of  Evidence  submitted  by  the  Quantock 
(1926)  Committee 


Quantock  (1926)  Committee  and  Quantock  Common 

1,  We  now  submit  the  following  information  for  consideration  by  the  Royal 
Commission. 


2.  This  Committee  was  first  appointed  to  resist  afforestation  by  the  Forestry 
Commission  on  common  land  in  West  Quantoxhead.  But  feeling  against  restriction 
of  public  access  over  any  parts  of  Quantock  Common  was  so  general  that  the 
Committee  was  enlarged  by  the  addition  of  members  from  the  district  between 
Watchet  and  Bridgwater,  and,  after  the  preparation  of  the  1926  Report,  the  Com- 
mittee was  instructed  to  continue  its  work. 


3.  In  1926  reports  from  commoners  and  others  disclosed  that,  in  the  previous 
lwenty-fiv6  years  or  so,  owners  of  the  soil  of  Quantock  Common  had  made  altera- 
tions to  fences  and  thereby  reduced  the  area  of  Quantock  Common  without  protest 
from  parish  meetings,  rural  councils  or  from  the  Somerset  County  Council.  It 
was  al&o  noted  that  owners  of  the  soil  and  other  owners  with  privileges  relating 
to  timber  quarrying,  water  rights,  shooting  and  staghunting  on  these  common 
lands  couid  approach  county  and  local  authorities,  and  the  Forestry  Commission, 
more  easily  than  the  Quantock  commoners. 


4 Members  of  the  public  and  members  of  the  Committee  were  p^turbed  by 
rumours  that  other  landowners  might  grant  facilities  to  the  Forestry  tomimssion 
for  plantiirg  far  greater  areas  of  Quantock  Common  than  the  approximate  400 
acres  in  West  Quantoxhead.  Fortunately  the  Committee  received  gu^ance  and 
assistance  from  persons  without  long-standing  territorial  interests  m the  Quant^ks^^ 
namely  the  late  Revd.  J.  B.  Rust,  .the  late  Sir  Lawrence  Chubb,  the  late  Mr. 
Cooke  'Hurle  the  late  Mr.  Crompton  Wood,  M.P.  and  Mr.,  now  Sir  Arthur, 
Hobhouse  Thus  the  Committee  decided  to  follow  the  direct  lead  given  bv 
late  Mr.  J.  W.  North,  A.R.A.  when  the  freedom  of  these  lands  was  threatened  in 

the  last  century. 
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lands  in  ssveral  parishes  as  parts  of  one  common,  and  it  was  asserted  that  stock- 
owning  commoners  had  exercised  inter-commonage  over  all  the  uninclosed  lands 
of  the  Quantock  Hills.  After  Mr.  North  and  others  had  made  their  objections  the 
Assistant  Cdmmissioner  holding  the  Inquiry  addres.sed  the  applicants  as  foUow.s ; — 

‘ When  you  go  to  Parliament  to  ask  them  to  do  this  they  will  say  ‘ we 
will  do  it  on  certain  conditions,  it  is  desirable  that  this  land  shall  be  kept 
open  and  we  will  take  this  opportunity  of  securing  to  them  this  right.'  ’ 

The  applicants  withdrew  their  application,  the  Inquiry  was  adjourned,  and  has  not 
been  reopened.  From  then  on— that  is  a period  of  three  quarters  of  a century— 
the  public  has  continued  to  enjoy  this  open  access  acquired  many  generations  before 
1878. 

6.  In  July,  1927,  a conference  was  arranged  with  the  Forestry  Commission  and 
this  conference  was  held  without  the  attendance  of  membens  of  the  Somerset 
County  Council  or  members  of  the  Rural  District  Councils.  At  this  conference 
the  commoners,  with  the  support  of  Mr.  Crompton  Wood,  successfully  challenged 
the  Chairman  of  the  Forestry  Commission  when  he  put  the  case  for  planting 
the  400  acres  in  West  Quantoxhead.  No  definite  agreement  was  recorded  but  the 
correctness  of  the  commoners’  stand  was  confirmed  in  1949  when  the  Conservator 
of  Forests,  speaking  at  a Press  Conference  on  the  Gommis.sion’,s  work  in  the 
Quantoxhead  area  said  : — 

‘The  only  afforestation  was  done  in  the  Si.  Audries  (West  Qiiunloxhcud) 
Block  and  part  of  this  leased  land  was  left  implanted  because  of  common 
rights.’ 

In  fact  all  the  land  then  planted  at  West  Quantoxhead  wa.s  in  the  old  inclosures 
known  as  the  Deer  Park,  Vinney  Combe  Plantation  and  Staple  Plantation ; and 
these  had  been  inclosed  for  the  greater  part  of  a century. 

7.  The  Quantock  Common  Law  Council  was  formed  to  work  with  the  Friend.s  of 
Quantock  (1948)  and  to  deal  directly  with  matters  affecting  the  rights  of  Quantock 
commoners.  But  the  number  of  sheep  then  pastured  on  the  hills  was  so  low  that 
members  of  the  1926  Committee  advised  the  Quantock  C'ommon  Law  Council 
that  it  might  be  very  difficult  to  oppose  reasonable  afforestation  .schemes 
for  improving  parts  of  these  common  lands  unless  the  commoners  them- 
selves made  more  use  of  their  grazing  rights. 

8.  Steps  were  taken  by  members  of  the  Quantock  Common  Law  Council  ;ind 
members  of  the  1926  Committee  to  induce  commoners  to  increase  the  number  of 
sheep  pastured  on  the  common,  but  it  was  not  until  the  Quantock  Commoners 
Livestock  Association  was  formed  (1951)  by  Mr.  CapcwcU,  Q.C  .,  and  other.s  (in 
conjunction  with  the  local  branch  of  the  National  Farmers’  Union)  that  any 
appreciable  increase  was  made  in  the  number  of  .sheep  pa.sturcd  on  the  common. 
And,  even  now,  the  number  of  sheep  on  the  common  is  only  about  onc-quarter 
of  the  number  at  the  turn  of  the  century. 

9 Information  in  the  .previous  paragraphs  Nos.  5,  6,  7 and  8 is  given  a.s  proof 
of  in.tercommonage  over  uninclosed  Quantock  Hill  lands  in  several  pari.shcs  over 
which  the  public  has  enjoyed  unrestricted  access  for  many  generations.  For  these 
reasons  we  think  the  land  is  one  common  (Quantock)  and  therefore  comes  within 
the  terms  of  reference  to  the  Royal  Commission  on  Common  I.and.  The  urea 
embraces  both  wo-odlands  and  moorlands  and  it  was  enclosed  by  a very  irregular 
perimeter  fence.  Now,  in  some  parishes,  the  site  of  this  fence  is  not  easily  deter- 
mined and  its  condition  has  caused  much  trouble  in  recent  years.  This  trouble  is 
increased  by  ungated  and  unfenced  highways  over  the  common. 

10,  The  productivity  of  these  lands  is  a matter  of  increa.siug  national  concern, 
whereas  the  ‘ truly  natural  ’ state  of  the  Quantock  Hills  is  alway.s  a matter  of 
controversy.  And  always  the  work  of  Quantock  commoners  is  beset  with  difficulties, 
for,  notwithstanding  the  growing  menace  to  Quantock  economy  by  continued  under- 
production from  these  lands,  and  the  growing  menace  to  public  safety  by  animals 
straying  on  the  highways,  it  cannot  be  said  that  the  county  authorities,  the  rural 
councils,  the  parish  councils  and  the  voluntary  societies  interested  in  the  Quantock.s 
have  always  approached  these  questions  with  a catholic  or  non-partisan  spirit. 
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11.  Hitherto  the  intercommonage  over  these  lands  did  much  .to  ensure  public 
freedom  to  wander  at  will.  The  National  Parks  and  Access  to  the  Countryside 
Act  could,  and  should,  perpetuate  this  freedom,  but,  with  the  Quantocks  designated 
as  an  Area  of  Outstanding  Natural  Beauty,  the  difficulties  of  Quantock  com- 
moners may  be  increased,  unless  new  legislation  induces  landowners  and  others 
to  co-operate  with  the  commoners  and  foresters  who  work  to  increase  the  pro- 
ductivity of  Quantock  lands  without  detracting  from  the  amenities  of  the 
countryside. 


12.  Notwithstanding  the  work  of  societies  interested  in  the  preservation  of  the 
Quantocks  as  a ‘ natural  ’ resort  for  quiet  recreation,  the  scenic  value  of  Quantock 
moorlands  has  deteriorated  greatly  : this  deterioration  is  increasing,  and  the  oak 
woodlands  in  the  comibes  sadly  need  expert  attention.  Gorse  is  now  dominant  on 
upland  areas  formerly  covered  by  useful  grass,  heather  or  whortleberry.  Excessive 
hill  'burning  and  bulldozing  helps  staghunting  motorists  to  drive  over  these  areas, 
but  the  limited  number  of  sheep  and  ponies  now  pastured  on  the  common  cannot 
control  the  early  growth  of  gorse  and  brambles  that  follows  after  extensive  burning. 
It  may  be  that  staghunters  and  other  motorists,  pioneered  by  landrovers  and 
tractors,  will  soon  penetrate  far  into  the  wooded  combes  and  even  reach  the  hill 
tops  by  these,  at  present,  secluded  routes. 

13.  In  1953,  when  reviewing  the  effect  of  increased  production  on  the  scenic 
amenities  of  the  Quantocks,  members  of  the  1926  Committee  and  others  approved 
the  following  paragraph  in  the  Memorandum  of  1953 : — 


Paragraph  19 

‘When  considering  how  maximum  productivity  could  be  reached  without 
affecting  the  amenities  of  the  Quantock  HiUs  the  Quantock  Common  Law 
Council  failed  to  suggest  an  improvement  on  the  traditional  system  of  usage. 
For  many  generations  the  owners  of  the  soil  in  their  several  parishes  or  manors 
controlled  the  sporting  rights,  the  water  rights,  and  the  mineral  rights ; and 
have  taken  seasonal  profits  from  mature  indigenous  hardwoods  grown  on  the 
common.  And  commoners  have  enjoyed  intercommonage  over  all  parishes  or 
manors  and  have  also  claimed  parochial  rights  of  turbary  and  estover  and  the 
rights  to  take  gravel  and  stone.  The  present  amenities  of  the  Quantocks  were 
fostered  by  this  system  and  it  may  yet  prove  profitable  to  owners  and  com- 
moners, and  acceptable  to  the  public,  if  worked  by  a co-operative  scheme 
sponsored  by  the  Ministry  of  Agriculture.’ 

Thus  it  will  be  seen  that  members  of  the  1926  Committee  would  oppose  both  a 
ploughing  policy  and/or  extensive  afforestation  for  increasing  productivity  on  the 
Quantock  common  lands.  Under  new  legislation  collaboration  between  the  com- 
moners the  Forestry  Commission,  the  Ministry  of  Agriculture,  the  Planning 
Authority,  and  the  willing  owners  could  greatly  increase  the  production  of  meat 
and  timber.  On  the  other  hand,  owing  to  long  continued  Quantock  staghunting 
customs  and  privileges,  some  persons  are  usually  so  diametrically  opposed  to  the 
Forestry  Commission’s  ideas  that  outright  objection  is  the  only  line  they  can 
normally  take. 


14.  Members  of  the  1926  Committee  feel  that  Quantock  amemties  would  not 
suffer  if  the  common  is  managed  under  the  mediaeval  system  of  usage.  Happily 
the  officials  of  the  Forestry  Commission,  with  nearly  thirty  years  experience  under 
varying  conditions  in  England,  Scotland  and  Wales,  have  other  ideas  of  manage- 
ment than  extensive  clear  felling  and  replanting  with  conifers  against  the  wishes  of 
the  inhabitants.  The  preservation  of  Quantock  scenic  values  is  not  so  munn  ^ 
nroblem  of  trying  to  defy  inevitable  change,  but  rather  the  dual  purpose  problem 
of  replacing  mature  hardwood  timber  in  the  combes  and  improving  the  useful 
indigenous  herbage  of  the  moorlands. 

15  The  suggested  improvement  scheme  for  the  northern  part  of  Quantock  Com- 
mon’ was  put  forward  to  stimulate  interest  in  this  matter,  although  it  was  known 
that  the  Ministry  of  Agriculture  could  not  (officially)  initiate  or  sponsor  the  scheme. 
However,  this  pilot  scheme  shows  that  by  foregoing  their  interco^onage  over 
less  than  200  acres  of  an  approximate  area  of  five  (?)  square  miles,  the  commoners 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


1270 


ROYAL  COMMISSION  ON  COMMON  LAND 


miffht  BEt  a fully  stock  proof  perimeter  fence  (with  cattle  grids  or 
^ onH  nf  Onantock  Commcwi  without  spoiling  the  amenities  ot  the  Quantock 

pu&%ht  free  acLss  over,  or  through,  other  pleasantly 

H ^nfaHonr™  of  Agriculture  did  not  condemn  or  criticise  this 

wooded  plantations  1 he  Mim 

Mpres'stmof  re^it  that  he  cLld  not  hJlp  in  this  matter.  Therefore  we  sttbmit  *at 
Z Roya“  Commission  on  Common  Land  may  consider  if  new  legislation  should 

•ensure ' 

1 Increased  powers  for  the  Minister  of  Agriculture  to  initiate  (?)  sponsor 
and  aid  common  land  improvement  schemes  for  such  areas  as  the  Quantock 
mis  where  integrated  agriculture  and  forestry  would  enhance  scenic  values,  and 
SSLIe  puWic  safety,  withou  unreasonably  restricting  public  rights  over 
f'rtmmnn  lands  Such  improvement  schemes  to  be  a matter,  of  Public  Inquiry 
“inspects  appoS  the  Minister  of  Housing  and  Local  Government. 

2 A drastic  reduction  in  the  long  period  of  years  now  necessary  to  secure 
grazing  rights  over  lands  contiguous  to  a recognised  common. 

3 A review  of  staghunting  customs  on  common  land  with  a view  to  enforcing 
a close  season,  or  seasons,  for  hunting,  snaring  and  shooting  deer. 

4.  The  enforcement  of  the  Traffic  Act  in  so  far  as  it  applies  to  the  use  of  self 
propelled  vehicles  over  common  land. 


Examination  ot  Witness 

Mr  W.  H.  Ashwin  on  behalf  of  the  Quantock  (1926)  Qommittee 
Called  and  Examined 


5884.  Chairman : I understand,  Mr. 
Ashwin,  that  you  ate  speaking  on 
behalf  of  the  Quantock  (1926)  Conimit- 
tee.  In  your  written  evidence  you  have 
already  told  us  much  about  the  history 
of  the  Hills.  You  mention  in  paragraph 
5 a Public  Inquiry  by  the  Inclosure 
Commissioners  on  an  application  to 
regulate  ot  restrict  public  access.  Was 
the  application  to  inclose  part  of  the 
Hills  or  to  regulate  them?— —As  1 
understand  the  report,  a copy  of  which 
I obtained,  it  was  to  regulate  or,  as  the 
right-owners  then  feared  it  would  ulti- 
mately mean,  to  restrict  various  common 
rights.  Of  course,  it  was  bef  ore  my  time, 
though  not  very  .long  before.  I am  not 
a native  of  Somerset,  and  I only  came 
into  the  area  in  the  early  part  of  this 
century.  I had  the  privilege,  however,  of 
meeting  the  late  Mr.  North  who  was,  I 
think  more  responsible  for  preserving 
the  Hills  than  any  person  since.  As  you 
will  have  seen  fro.m  our  memorandurn 
the  Assistant  Commissioner  expressed 
the  opinion  that  if  the  promoters  went 
to  Parliament  to  ask  them  to  approve 
their  scheme  they  would  be^  told  we 
will  do  it  on  certain  conditions,  it  is 
desirable  that  this  land  shall  be  kept 
open  and  we  will  take  this  opportunity 


of  securing  to  them  this  right.’  Ever 
since  .then  the  area  to  which  Mr.  Kelting 
and  the  other  witnesses  have  referred  has 
been  kept  open. 

5885.  Did  the  Assistant  Commissioner 
mean  that  the  Inolosure  Commissioners 
would  not  he  able  to  recommend  the 
scheme  to  Parliament  unless  there  was 
something  for  the  benefit  of  the  neigh- 

bourhood  in  the  proposal? Yes.  In 

1926  Mr.  Tamlyn,  an  eminent  land 
agent  in  the  area,  informed  me  that  the 
Assistant  Inspector  was  asked  by  the 
applicants  at  the  inquiry  why,  or  to  whal 
extent,  they  would  have  to  grant  facili- 
ties for  the  public,  and  his  reply  was 
over  substantially  the  whole  area.  On 
hearing  that,  they  decided  to  withdraw 
their  application.  On  that  evidence  J 
think  we  can  claim  that  M:r.  North  and 
the  people  who  collaborated  with  him 
secured  this  common  land  for  the  public 
as  it  is  now. 

5886.  What  rghts  of  common  did  the 
commoners  claim  before  the  Assistant 

Commissioner? arious  rights  were 

claimed,  including  turbary  and  estovers: 
but  generally  speaking  it  all  centred 
round  the  rights  of  pasturage  and  inter- 
commonage. 
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5887.  Are  the  commons  all  wastes  of 

Several  manors? ^Yes. 

5888.  Do  the  manors  meet,  so  to 

speak,  on  the  Hills? Some  manors 

have  detached  portions.  When  we  were 
resisting  afforestation  in  1926  the  late 
Sir  Lawrence  Chubb  laid  great  stress  on 
that  point,  and  particularly  the  fact  that 
part  of  the  manor  of  St.  Audries  was 
detached  from  the  rest.  It  immensely 
strengthened  the  position  of  the 
commoners  and  the  public. 

5889.  On  the  ground  that  there  was 

a right  of  intercommonage? 1 will 

not  express  an  opinion  on  the  question 
of  intercommonage — there  are  other 

people  more  competent  than  I — but  we 
liave  always  held  to  the  point  that  if 
the  lords  of  the  manor  could  not  turn  off 
the  commoners  who  grazed  their  stock 
there,  the  public  was  secure  in  its  right 
also.  We  feel  that  that  right  should 
now  be  further  secured,  and  that  there 
should  be  no  planting  of  trees  on  the 
Quantocks  except  by  very  close  agree- 
ment. We  submitted  a suggestion  for  an 
improvement  scheme  for  the  northern 
end  of  the  Quantocks  to  the  Ministry  of 
Agriculture  who  investigated  it.  There 
were  however  various  influences  against 
making  improvements ; for  one  thing  the 
owners  of  the  adjacent  land  did  not  wish 
to  take  on  the  responsibility  of  fencing 
against  the  stock  on  the  commons — 
which,  of  course,  is  their  legal  responsi- 
bility— and  at  the  time  of  our  suggestion 
it  was  incorrectly  said  there  was  no 
general  feeling  that  cattle  grids  were 
necessary  to  keep  the  cattle  and  sheep 
from  straying  from  the  commons  on  to 
important  highways.  I mean  the  impor- 
tant highways  which  skirt  the  Hills — not 
the  Crowcombe  Road,  to  which  refer- 
ence has  already  been  made,  across  the 
top.  As  you  go  round  tomorrow  you  will 
pass  by  a rather  dangerous  spot  on  the 
main  highway  to  Bridgwater,  the  A.39, 
where  accidents  have  arisen  from  stray- 
ing cattle  and,  of  course,  others  will 
result.  There  are  other  dangerous  places, 
too. 

5890.  Where  sheep  come  down  the 

paths  and  graze  on  the  side  of  the 
road? ^Yes.  Our  point  in  this  con- 

nexion is  that  in  the  early  part  of  the 
century,  according  to  the  census  we 
endeavoured  to  take  in  1926,  at  least 
4,000  sheep  were  pastured  on  the  Hills. 
It  was  clear  that  one  owner  alone  had 


1,500  sheep.  The  latter  figure  is  as  many 
as  the  members  of  the  Livestock  Associa- 
tion now  have  in  total.  As  I stated  in  our 
memorandum  the  amenities  of  the  Quan- 
tocks, as  we  know  them  at  present,  were 
fostered  by  the  commoners  because  their 
sheep  and  cattle  helped  to  keep  the  rough 
scrub  down  in  years  past.  Now  that  the 
Quantocks  are  open  everyone  disputes 
what  exactly  their  amenity  value  means, 
and  whether  they  should  go  -back  to 
what  they  were  500  years  ago. 

589 1.  Was  it  all  scrub  then? 

Probaby,  and  perhaps  before  that.  You 
will  see  the  extent  of  the  scrub  approach- 
ing Dead  Woman’s  Ditch  when  you  go 
there  tomorrow.  It  certainly  grows  to 
quite  a height  and  it  is  almost  impene- 
trable in  the  depths  of  the  combes. 
Throughout  the  combes,  as  Mr.  Kelting 
has  stated,  there  are  very  attractive  oak 
woodlands.  Since  1926  there  has  been 
no  planting,  as  far  as  we  can  ascertain, 
on  the  northern  end  of  the  Quantocks, 
with  the  exception  of  a small  area  by  the 
National  Trust. 

5892.  Was  the  planting  done  by  the 

National  Trust  on  their  own  land? 

Yes.  Part  of  our  case  is  that  in.  1926  we 
found  that  the  landowners  were  not  very 
keen  to  support  the  commoners.  In  fact, 
when  we  met  Sir  Lawrence  Chubb  on  the 
matter  and  somewhat  reproached  him 
because  he  had  not  sided  with  the  com- 
moners, he  said  “The  gentlemen  I met 
had  no  word  to  say  for  the  commoners 
and  unless  you  can  produce  evidence  on 
which  I can  argue,  I cannot  make  out  a 
case  for  you.”  We  also  found  in  1926 
that  various  owners  had  pushed  their 
fenches  up  the  Hills  a little— we  checked 
them  against  the  Ordnance  Survey  map 
of  1904.  At  one  place,  near  Weacombe, 
there  was  a definite  encroachment  about 
30  years  ago,  when  an  area  was  taken 
without  any  protest  from  the  District 
Councils  or  from  the  Somerset  County 
Council. 

5893.  Why  should  the  District  Coun- 
cils or  the  County  Council  protest? 

It  has  always  been  understood  that  one 
can  make  complaints  to  the  District  or 
Parish  Council  and  expect  action  to  be 
taken. 

5894.  Has  action  then  to  be  taken  by 

the  commoners? ^Yes,  they  have  had 

to  do  so. 
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5895.  Does  the  District  Council  have 

the  necessary  power? ^Yes,  with  the 

consent  of  the  County  Council. 

5896.  Is  this  under  the  Local  Govern- 
ment Act  of  1894? 1 think  so. 

5897.  But  does  the  main  responsibility 

stiU  rest  on  the  commoners? ^Yes  to 

some  degree.  We  find,  though,  that  that 
factor  influences  the  situation  even  today 
so  far  as  the  neglect  of  the  fences  is  con- 
cerned. 

5898.  When  you  say  in  paragraph  9 
that  you  think  the  land  is  one  common, 
do  you  mean  that  there  is  a general  right 
of  intercommonage,  or  that  the  Quan- 

tocks  were  once  a Royal  Forest? In 

1926  some  of  the  commoners  made  con- 
siderable play  upon  the  latter  argument 
but  I could  not  see  myself  that  it  would 
help  us.  We  had  to  accept  the  situation 
as  it  was  then.  The  commoners  were 
using  the  Hills  usefully,  and  by  so  doing 
they  kept  them  open  for  the  public;  it 
was  on  that  argument  that  we  made  our 
stand.  As  I think  I stated,  at  the  con- 
ference in  July,  1927,  with  the  Forestry 
Commission,  where  we  had  the  assistance 
of  our  Member  of  Parliament,  that  argu- 
ment was  put  very  forcibly  to  Lord 
Clinton,  who  was  then  the  Chairman  of 
the  Forestry  Commission,  and  no 
afforestation  was  undertaken  on  common 
land.  We  had  reason  then  to  fear  that 
West  Quantoxhead  would  be  planted, 
and  after  that  East  Quantoxhead,  which 
is  the  area  to  which  Mr.  Kelting  has 
referred  where  there  was  the  recent 
dispute  whereby  the  timber  in  the  combes 
was  saved. 

5899.  How  do  the  Forestry  Commis- 
sion claim  the  right  to  plant  on  this  part 
of  the  Hills?  Had  they  a grant  of  the 

land  from  the  lord  of  the  manor? ^1 

understand  they  had  a lease  of  the  land 
at  West  Quantoxhead. 

5900.  From  the  lord  of  the  manor? 

^Yes,  from  the  lords  of  the  manor, 

the  owners  of  the  soil.  They  planted  two 
inclosures.  Staple  Plantation,  which  you 
will  go  by  tomorrow,  and  the  old  deer 
park.  These,  of  course,  are  planted  with 
conifers.  My  committee  are  averse  to 
the  appearance  of  conifers  in  blocks  like 
these. 

5901.  Is  that  i^ivate  land? ^Yes, 

Staple  Plantation  is.  I think  that  in  the 
early  part  of  last  century  it  was  named 
on  the  old  glebe  maps  as  Staple  Hill 


Common,  uniinolosed.  It  was  enclosed 
some  time  after  1835  which  was  about 
the  date  when  the  St.  Audries  family 
bought  the  estate  and  as  it  was  already 
inclosed  when  we  were  agitating  about 
the  afforestation  nothing  could  be  done 
about  it. 

5902.  Had  it  been  inclosed  for  about 

80  years  then? Yes,  and  the  same 

applies  to  the  deer  park. 

5903.  Was  the  rest  of  the  area  involved 

common  land? Yes. 

5904.  Was  your  case,  then,  that  as  it 

was  common  land,  it  could  not,  there- 
fore, be  inclosed  toy  the  Forestry  Com- 
mission?  ^Ye.s,  broadly  based  on  the 

fact  that  wo  considered  the  old  tradi- 
tional method  of  these  lands  could  still 
be  carried  on  by  co-operation  or,  let  us 
term  it,  give  and  take  between  the  various 
parties  interested.  It  is  claimed  that  fm* 
many  generations — ^and  I stress  that — 
the  owners  of  the  soil  controlled  the 
water,  mineral  and  sporting  rights  and 
took  seasonal  profits  from,  mature 
indigenous  timber  grown  on  the  com- 
mon. All  through  these  generations  the 
commoners  exercised  the  right  of  inter- 
commonage and  co-operated  together.  1 
think  the  same  management  is  possible 
today  to  the  benefit  and  profit  of  the 
owners  and  commoners  and  would  be 
acceptable  to  the  public. 

5905.  Could  not  the  improvement 
scheme  which  you  suggest  in  paragraph 
IS  be  carried  out  by  the  commoners 

alone? do  not  think  so.  I think 

some  co-operation  is  necessary.  You 
have,  I think,  seen  a copy  of  our 
improvement  scheme,  and  also  a copy 
of  the  letter  in  reply  from  the  Parlia- 
mentary Secretary  to  the  Ministry  of 
Agriculture  to  Mr.  Gerald  Wills,  our 
Member  of  Parliament.  That  letter  rather 
disparages  tlie  age  of  our  Committee.  I 
went  into  the  proposals  with  the  late 
Dr.  Birt,  who  was  very  interested  in  all 
that  went  on  in  .the  Quantocks  and  was 
one  of  the  original  founders  of  tlie 
Friends  of  Quantock  and  the  Quantock 
Common  Law  Council.  The  idea  was  put 
forward  that  where  trouble  over  fencing 
is  serious  sections  of  the  common  land 
could  easily  be  given  over  to  afforesta- 
tion, just  very  small  pieces  to  be  planted 
in  conjunction  with  marginal  land  out- 
side the  boundary  of  the  common.  In 
this  way  the  Forestry  Commission  would 
have  a series  of  small  plantations  around 
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the  base  of  the  Hills,  though  mot  too 
small  to  be  uneconomic  to  develop,  and 
would  be  responsible  for  the  fencing. 

5906.  Professor  Stamp  '■  I should  like 
to  look  at  your  first  proposal  a little 
more  closely.  You  suggest  (hat  the 
Minister  of  Agriculture  5iould  initiate, 
sponsor  and  aid  common  land  im'prove- 
ment  schemes,  and  you  want  Public 
Inquiries  under  Inspectors  appointed  by 
the  Minister  of  Housing  and  Local 
Government.  Is  that  not  a very  difficult 

arrangement?' ^We  always  wish,  as  do 

Mr.  Kelting  and  Mr.  Capewell,  to  safe- 
guard the  open  access. 

5907.  Do  you  not  trust  the  Minister 

of  Agriculture  to  take  that  into  con- 
sideration when  he  draws  up  an 
improvement  scheme?^ ^The  complica- 

tion is  that  this  involves  the  planning 
authorities,  who  come  under  the 
Ministry  of  Housing  and  Local  Gov- 
ernment. It  would  be  desirable  to  have 
Public  Inquiries  on  each  idea  for 
improving  the  Quamtocks  if  in  each 
case  the  originator  insisted  on  taking  a 
small  part  of  the  common  land.  I would 
stress  this,  that  in  preparing  the  scheme 
and  considering  the  parts  which  we 
thought  might  usefuUy  be  inclosed,  we 
found  that  rather  less  than  200  acres 
would  be  taken  out  of  the  northern  part 
of  the  Hills.  Thereby  4,000  acres  would 
be  fenced  off  against  stock  for  the  loss 
of  that  small  area,  while  the  owners 
would  obtain  a stock-proof  fence  with 
cattle  grids.  Some  people  have  submitted 
that  there  has  never  been  a complete 
perimeter  fence  to  the  common : but 
there  is  one.  A perimeter  fence  exists 
now,  but  it  is  in  bad  repair  in  sections 
and  perhaps  dll  sited.  For  example,  you 
will  pass  over  a section  of  the  common 
on  the  Bridgwater  Road  tomorrow, 
where  the  fence  is  on  the  left  hand  side 
of  the  road  away  from  the  common,  so 
that  stock  can  either  pass  over  the  road 
or  lie  on  it.  We  feel  that  in  that  case  a 
casually  or  irregularly  sited  fence  on 
the  right  hand  side,  say  20  to  50  yards  in, 
not  made  of  concrete  posts  but  of 
wooden  posts  and  rails,  would  safeguard 
the  public  and  ibe  greatly  to  the  advan- 
tage of  the  commoners. 

5908.  But  why  d-o  you  want  the 
Minister  of  Agriculture  to  initiate 
schemes?  Do  you  really  want  them  put 
forward  in.  that  way? — —We  put  that 
recommendation  in  advisedly.  We  en- 
deavoured to  initiate  our  scheme  putting 


it  forward  as  a suggestion,  but  it  was 
turned  down  largely  on  the  basis  that  we 
had  no  status  to  put  it  forward.  We  have 
no  resentment  on  this  question,  and  are 
always  ready,  as  I have  said,  to  discuss 
it  in  a catholic  spirit  but  we  rather  resent 
the  implication  that  we  are  trying  to 
interfere  with  people’s  rights  or  that  we 
are  running  counter  to  the  ideas  of  the 
Friends  of  Quantock  and  the  Livestock 
Association.  We  were  appointed  to  de- 
fend the  Quantocks,  and  we  have  con- 
tinued to  do  so. 

5909.  Your  second  recommendation 
reads : ‘ A drastic  reduction  in  the  long 
period  of  years  now  necessary  to  secure 
grazing  rights  over  lands  contiguous  to  a 
recognised  common.’  What  exactly  do 

you  mean  by  that? ^This  suggestion  is 

made  in  no  spirit  of  antagonism  to  Mr. 
Capewell.  He  has  pointed  out  how  he  has 
improved  the  Thorncomibe  Inclosures, 
and  what  he  has  done  there.  These 
Inclosures  were  bounded  for  many  years 
by  a dry  stone  bank  on  which  there 
was  a very  heavy  growth  of  beech.  In 
1926  there  was  a good  deal  of  trouble 
with  the  then  owners  of  the  Inclosures ; 
some  commoners  were  threatened  and 
told  that  their  sheep  would  be  impounded 
if  they  strayed  on  to  the  Inclosures. 
Mr.  Capewell  has  improved  part  of  this 
land,  and  as  he  has  pointed  out,  it  is  on  a 
par  with  the  rest  of  the  Hills  where  they 
are  not  too  steep  to  be  ploughed.  It  is 
of  course,  but  not  all  of  it  is  enclosed. 
At  the  top  he  has  put  a deer-proof  fence 
and  has  continued  it  on  each  side  of  the 
Inclosures  about  50  yards  from  his 
original  boundary.  Consequently  the  deer 
cannot  get  inside  the  fenced  area.  We, 
however,  have  always  had  it  in  mind  that 
land  outside  any  fence  like  that  would 
sooner  or  later  have  to  be  acknowledged 
as  common  land.  I believe  it  is  Mr. 
Capewell’s  intention  to  plant  it  with  trees 
ultimately,  but  we  feel  that  if  the  owners 
of  adjacent  land  knew  that,  were  they 
deliberately  to  keep  their  fences  down, 
as  they  may  perhaps  have  done  in  the 
past  to  cause  the  commoners  annoyance, 
then  in  five  or  seven  years’  time  the  com- 
moners could  claim  that  as  common 
land,  there  would  be  no  fencing  problem. 

5910.  Chairman:  Are  you  anxious  that 
the  commoners  should  encroach  on  the 

private  land? ^Yes,  knowing  full  well 

that  the  owner  of  the  adjacent  private 
land  will  immediately  fence  it  and  main- 
tain proper  fences.  A perimeter  fence 
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does  exist.  We  must  not  speak  as  if 
is  no  fence  round  the  common  land.  At 
the  spot  I mentioned  on  the  Bridgwater 
Road  stock  wanders  over  the  road  be- 
cause it  lis  just  inside  the  perimeter 
fence,  but  at  Perry,  at  the  extreme 
northern  end  of  the  Quantocks,  the  same 
roai  A39,  was  outside  the  perimeter 
fence.  Now  lengths  of  this  fence  are 
missing  and  animals  can  freely  wander 
on  the  road  and  its  verges.  It  is  an  in- 
convenience to  the  commoners.  Another 
point  we  wish  to  stress  is  that  when  there 
are  less  than  1,000  sheep  on  the  Hills, 
straying  may  not  be  a very  serious  prob- 
lem, though  it  has  already  caused  some 
accidents : but  if  there  are  4,000  sheep 
the  trouble  will  become  intense. 

5911.  Would  cattle  grids  on  the  roads, 
in  fact,  stop  sheep  from  straying?— 
They  would  stop  sheep  from  straying 
down  on  to  the  main  roads.  Mr. 
Capewell  has  suggested  three  cattle  grids. 
I think  more  are  wanted  than  that.  On 
your  journey  tomorrow  morning  across 
the  Hills  from  Dead  Woman’s  Ditch  you 
will  see  that  the  gate  at  Staple  Hill  Gate- 
way has  been  unhung  for  several  weeks. 

5912.  Did  motorists  take  it  od? 1 

do  not  think  so.  Generally  speaking,  one 
cannot  tie  down  who  does  it ; it  was 
put  up  as  a result  of  a road  diversion 
for  a section  of  road  repairable  by  the 
highway  authorities,  so  apparently  it  is 
a responsibility  for  the  road  authorities. 
But  ponies  came  down  through  there 
this  morning,  and  sheep  come  down 
every  day.  Within  the  last  few  years 
there  have  been  six  or  seven  complaints 
from  various  people  with  gardens  whose 
crops  have  been  eaten  by  sheep. 


5913.  Pro/e.!.ror  Stamp'.  The  third 
recommendation  is ; ‘A  review  of  stag- 
hunting customs  on  common  land  with 
a view  to  enforcing  a close  season,  or 
seasons,  for  hunting,  snaring  and  shoot- 
ing deer  ’.  What  is  the  purpose  of  this 

recommendation? We  feel  that  the 

principal  objection  to  our  plan  comes 
from  people  who  want  to  hunt.  I have 
no  objection  to  stag-hunting,  I enjoy  it 
myself  and  two  of  our  members  are 
probably  hunting  this  very  morning.  It 
is  obvious,  though,  that  people  who  hunt 
are  under  a responsibility  to  make  good 
any  damage  to  fences  and  to  go  through 
gates  to  avoid  damage  to  crops  which, 
of  course,  is  somewhat  restricting  for 
them.  This  is  a question  which  we  feel 
affects  the  amenity  and  utility  value  of 


the  Hills,  to  say  nothing  of  the  unfortu- 
nate deer.  The  general  impression  is  that 
we  must  not  discuss  .siaghuntng  ; we  can 
hardly  accept  the  view  that,  as  Mr. 
Comer  White  has  put  it,  ’ stag  hunting  is 
dynamite’.  Every  question  can  be 
discussed  and  argued  out  in  a respon- 
sible manner  and  should  not  be  pushed 
aiiide  merely  because  the  staghunling 
fraternity  wish  to  carry  on  as  they  have 
done  in  the  past. 

5914.  Your  recommendation  includes 
the  words  ‘ with  a view  to  enforcing  a 
close  season  or  seasons’.  Other  evidence 
we  have  received  is  rather  that  there  is 
an  excessive  number  of  deer  at  present 
on  the  Quantocks  which  may  pos,sibly 
be  interfering  with  the  extension  of 

.sheep  rearing. 1 should  not  like  to 

say  that  the  number  of  deer  seriously 
affects  the  stocking  capacity  of  the  Hills. 
The  excessive  number  has  largely  come 
about  because  the  hunting  has  become 
a litlle  inefficient,  largely  because  the 
oars  spoil  and  frustrate  the  hunters  so 
that  the  deer  are  not  killed  by  hunting 
so  much  as  by  shooting  and  snaring 
afterwards. 

5915.  Your  fourth  recommendation 
reads:  ‘The  enforcement  of  the  Traffic 
Act  in  so  far  as  it  applies  to  the  use  of 
self  propelled  vehicles  over  common 
land.’  What  do  you  feel  is  necessary 
there?— The  late  Dr.  Birt  raised  the 
issue  in  the  early  part  of  this  controversy 
and  prepared  a petition  asking  the 
County  Council  for  a bye-law  to  pro- 
hibit the  driving  of  motor  cars  across 
the  common  land  and  particularly  to 
.save  what  we  term  the  ‘ green  path’  over 
which  you  will  pass  tomorrow  to  reach 
Staple  Plantation.  But  after  the  petition 
was  prepared  it  was  suddenly  dropped 
and  has  never  been  revived.  T did  not 
help  to  prepare  the  petition,  but  Dr.  Birt 
gave  me  a copy.  In  1953,  when  wc  were 
preparing  a memorandum,  on  the  scope 
for  increa-sed  production,  we  went  into 
the  question  of  oar-driving  on  tlie  Hills, 
t wrote  to  the  Chief  Constable  asking  if 
it  was  within  his  power  either  to  prose- 
cute or  warn  motorists  driving  more  than 
15  yards  off  the  highways  across  to 
common.  Inspector  Butt  of  Minchead 
saw  me  on  his  behalf  and  we  have  had 
many  conversations  together.  I have  sup- 
plied him  with  information  but  the  posi- 
tion is  still  unsatisfactory. 

5916.  Chairman:  But  is  there  not  only 
one  mptorable  road? The  motorists, 
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both  in  Land  Rovers  and  ordinary  cars, 
drive  at  will  across  the  moorlands  nowa- 
days, principally  the  followers  of  the  stag 
hounds. 

5917.  Is  your  recommendation  that 
Section  14  of  the  Road  Traffic  Act  of 

1930  should  be  enforced? Yes.  We 

feel  that  it  only  needs  the  continuance  of 
the  present  practice  for  a few  years  for 
motorists  to  start  driving  down  the 
combes,  and  after  having  driven  down 
the  combes  a few  times  they  will  be  able 
to  drive  up  them  in  Land  Rovers  and 
even  in  ordinary  cars  in  a good  many 
cases.  This  will  bring  about  the  strangula- 
tion of  the  combes.  The  seclusion  of  the 
wooded  areas  to  which  Mr.  Kelting  has 
referred  will  be  lost. 

5918.  Why  do  the  commoners  not  take 

action? Many  of  them  are’ influenced, 

as  I said  before,  by  the  attitude  of  the 
owners  of  the  soil. 

5919.  Are  a few  of  the  owners  using 

their  sporting  rights? Yes.  We  our- 

selves have  endeavoured  always  to  treat 
the  owners  of  the  soil  as  having  some 
right  to  consideration.  I think  the  com- 
moners’ claim  to  have  the  right  to  take 
rabbits  for  example  is  disputable.  Per- 
sonally I think  the  owners  of  the  soil 
should  be  able  to  ensure  that  their  sport- 
ing rights  are  intact,  and  should  be  able 
to  decide  whether  or  not  the  hunt  should 
pass  over  their  land.  The  growing  of  tim- 
ber can  be  arranged,  possibly  by  the  tem- 
porary enclosures  which  other  witnesses 
have  mentioned,  and  the  land  could  pro- 
duce far  more  than  it  does,  both  in  tim- 
ber and  meat,  without  the  amenity  of  the 
Hills  being  spoilt. 

5920.  Mr.  Floyd : Have  rabbits  started 
to  come  back  on  to  the  Hills  or  are  you 

fairly  free? 1 am  told  there  are  a few 

in  the  quarrying  areas,  though  I have  not 
seen  a rabbit  myself  on  the  Hills. 

5921.  Mr.  Lubbock'.  Are  there  some- 

quarries  on  the  common  land? ^Yes; 

since  the  'OWner  of  the  soil  has  the  right 
to  search  for  minerals  or  to  sell  the  land 
for  that  purpose,  we  do  not  dispute  their 
use. 

5922.  Chairman'.  Can  he  sell  the  land 

without  selling  the  surface? ^What 

interests  me  more  is  to  whom  the  land 
belongs  when  it  is  quarried  out. 

5923.  Do  the  owners  claim  that  they 
have  'the  right  to  disturb  the  surface  for 

{The  witne 
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quarrying? Yes:  quarrying  must  of 

course  disturb  the  surface.  The  late  Dr. 
Temple,  the  former  Archbishop  of 
Canterbury,  was  very  interested  in  the 
Quantocks  and  went  to  considerable 
trouble  before  his  death  in  resisting 
quarrying,  which  ultimately  resulted  in 
the  blowing  up  or  destruction  of  parts  of 
the  old  great  road  ; a road  diversion  has 
since  got  over  that  trouble.  The  quarry 
owners  are  very  considerate,  both  to 
the  commo'ners  and  others,  and  within 
the  limits  of  their  work  they  consider 
people  as  much  as  possible,  but  quarries 
necessarily  react  against  the  amenity 
value  of  the  Hills.  There  are  two  princi- 
pal places,  Triscombe,  which  is  fairly 
secluded,  and  the  unfortunate  quarry  at 
West  Quantoxhead  which  you  will  see 
tomorrow.  Nevertheless  it  is  a national 
necessity  that  quarrying  should  go  on 
and  timber  should  be  produced.  I speak 
somewhat  feelingly  on  this  matter 
because  soon  after  1926  unemployment 
would  have  been  a very  serious  problem 
around  the  Quantocks  but  for  the  wo'rk 

. of  the  Forestry  Commission  and  the 
quarry  owners.  The  late  Mr.  Crompton 
Wood,  our  Member  of  Parliament, 
expressed  himself  very  strongly  on  that. 
He  went  so  far  as  to  say  it  did  not  matter 
what  happened,  or  what  the  Forestry 
Commission  planted,  so  long  as  it  pro- 
vided employment.  I like  to  see  the  Hills 
being  made  useful  and  I suggest  that  it 
is  not  necessary  to  assume  that  the 
Forestry  Commission  will  continue  to 
plant  up  areas  against  the  wishes  of  the 
inhabitants : but  large  new  conifer 

plantations  must  and  will  be  prevented. 

5924.  Are  you  in  favour  then,  of  a 
certain  amount  of  restricted  planting? 
1 am  in  favour  of  reasonable  co- 
operation between  the  various  interests, 
or,  as  one  might  put  it,  give  and  take. 
One  must  accommodate  the  views  of 
other  peo'ple  and  thrash  out  the  difficul- 
ties, and  not  be  prevented,  at  every 
effort  to  improve  the  Quantocks  by 
someone  who  says : “ Do  not  touch  this 
subjKJt,  it  is  dynamite ; those  are  the 
sporting  interests  which  have  dominated 
the  district  for  so  long 

Chairman : Thank  you  very  much 
indeed,  Mr.  Ashwin,  we  are  most  grate- 
ful to  you  for  having  produced  all  this 
evidence  for  us  and  for  appearing  before 
us. 

•s  withdrew.) 
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